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TO 


EIGHTH  AMERIOAl!^  EDITION. 


In  the  present  edition  the  author's  admirable  work  has  been  care- 
fnllj  reproduced,  Judge  Sharswood's  notes  to  the  last  American 
Edition  are  reprinted  intact,  and  his  method  of  annotation  followed. 
The  cases  in  the  Courts  of  last  resort  in  the  various  States,  of  a  date 
subsequent  to  that  of  the  last  edition,  as  well  as  those  reported  in 
the  several  law  journals  and  magazines  have  been  collated,  and  such 
of  them  inserted,  to  the  number  of  twenty-five  hundred,  as  illustrate 
the  subject-matter ;  and  the  endeavor  has  been  made  to  call  attention 
to  points  in  regard  to  which  the  law  in  the  United  States  differs  from 
that  set  forth  in  the  text. 

A  feature  not  to  be  found  in  any  preceding  edition  is  the  table  of 
the  cases  cited  in  the  notes,  which,  together  with  the*  additions  made 
to  the  index,  wiU,  it  is  hoped,  facilitate  reference  and  add,  if  possible, 
to  the  usefulness  of  the  book. 

The  Editor  takes  this  occasion  to  express  his  most  cordial  thanks 
to  Samuel  Hinds  Thomas  and  Philippus  W.  Miller,  Esqrs.,  of  this 
Bar,  to  whose  untiring  and  able  assistance,  what  is  believed  to  be  the 
present  completeness  and  accuracy  of  this  work  is  so  largely  due. 

R  L.  W. 

1888. 
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ADVERTISEMENT 

TO  THB  SEVENTH  AMERICAN   EDITION. 


That  this  work  in  England  has  gone  throogh  Eight  Editions  and 
in  America  Six,  and  that  the  public  is  now  presented  with  the 
Seventh,  is  a  sufficient  indication  of  the  value  attached  to  it  by  the 
profession. 

It  has  been  found  in  practice  to  be  a  most  complete  oompend  of  the 
Law  of  Criminal  Evidence,  and  the  best  vade  meomn  of  the  advocate 
on  trials. 

An  excellent  arrangement,  making  it  a  book  of  easy  reference,  and 
great  accuracy  and  perspicuity,  as  well  as  fiillness  in  its  references  to 
authorities,  have  coutributed  to  make  jt  thus  popular. 

The  American  notes  have  been  carefully  revised,  and  the  cases 

added  to  its  present  time. 

G.  S. 

Philadelphia,  November,  1874. 
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PREFACE. 


No  material  alteration  has  been  made  in  the  arrangement  of  this 
Work  in  the  present  Edition.  The  greatest  care  has,  however,  been 
taken  to  insure  the  correctness  of  the  text,  and  to  iosert  whatever  is 
useful  and  within  the  scope  of  the  book.  By  the  excision  of  obsolete 
matter  and  useless  repetitions,  the  editor  has  been  able,  notwithstand- 
ing the  insertion  of  many  new  cases  and  statutes,  to  confine  the  text 
within  reasonable  limits,  so  that  the  present  Edition  contains  only 
twenty  more  pages  than  the  last,  which  was  published  in  1877.  The 
subjects  of  Explosives,  Corrupt  Practices  at  Elections,  Bankruptcy, 
etc.,  have,  in  consequence  of  the  new  statutes  passed  with  reference  to 
those  subjects,  necessarily  taken  up  more  space  than  in  previous 
Editions. 

Some  considerable  and  interesting  changes  have  taken  place  since  the 
last  Edition  in  the  practice  upon  criminal  trials  as  to  the  coQipetency 
of  the  defendant  (and  the  defendant's  husband  or  wife,  as  the  case  may 
be)  to  give  evidence.  Thus  in  certain  cases  under  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  the  respective  parties  to  the  "con- 
tract of  service,'^  and  their  husbands  and  wives,  are  competent  wit- 
nesses. In  like  manner,  under  the  40  Vict.  c.  14,  defendants  and 
their  wives  and  husbands  are  compellable  to  give  evidence  upon  indict- 
ments for  non-repair  of,  or  nuisance  to  highways.  By  the  Corrupt 
Practices  Prevention  Act,  1883,  and  the  Married  Women's  Property 
Acts,  1882  and  1884,  defendants  and  their  husbands  and  wives  are 
competent,  and  in  some  cases  compellable,  to  give  evidence.  Also  upon 
an  indictment  for  sending  an  uuseaworthy  ship  to  sea  the  defendant 
may,  if  he  pleases,  give  evidence.    These  changes  in  the  law  are  re- 
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ferred  to  in  the  text,  and  may  be  taken  as  indications  of  a  desire  on 
the  part  of  the  L^slature  to  widen  the  law  of  evidenoe  with  r^ard 
to  the  competency  of  witnesses. 

The  statutes  and  cases  have  been  brought  down  to  the  present 
time. 

The  Editor's  best  thanks  are  due  to  his  Friend  Mr.  Kennedy  of  the 
Midland  Circuit,  Recorder  of  Grantham,  for  his  able  assistance  during 
the  preparation  of  this  Edition. 

HORACE  SMITH. 

it  Pafeb  BniLDiNas^  Temple^ 
July,  1884. 
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B.40  . 

»    •    •    •     %^\^\^ 

.  .389,391 
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A  DIGEST 

OF 


THE  LAW  OF  EVIDENCE 
IN  CKIMINAL  CASES. 


The  general  roles  of  evidence  ore  the  same  in  criminal  and  in  civil 
proceedings.  "There  is  no  difference  as  to  the  rules  of  evidence," 
says  Abbott,  J.,  "between  criminal  and  civil  cases  :  what  may  be  re- 
ceived in  the  one  may  be  received  in  the  other;  and  what  is  rejected 
in  the  one  ought  to  be  rejected  in  the  other."  R.  v.  Watson,  2  otark. 
N.  P.  C.  155,  3  E.  C.  L.;  R.  v.  Murphy,  8  C.  &P.  306,  34  E,  C.  L. 
The  enactments,  however,  of  the  Common  Law  Procedure  Act,  1854, 
which  materially  altered  the  rules  of  evidence  in  certain  cases,  are,  by 
sect  103,  confined  to  courts  of  civil  judicature,  though  some  of  the 
provisions  of  that  statute  have  been  extended  to  criminal  cases  by  sub- 
sequent l^islation. 

BEST  EVIDENCE. 
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Best  evidenoe.  It  is  the  first  and  most  signal  rule  of  evidence  that 
the  best  evidence  of  which  the  case  is  capable  shall  be  given ;  for  if 
the  best  evidence  be  not  produced,  it  affords  a  presumption  that  r^n 

;ainst  the  party  neglecting  to  produce  it.    Gilb.  ^ 


it  "^would  make  against 


2  BEST  EVTDENCaS. 

Ev.  3  Bull,  K  P.  293,  per  Jervis,  C.  J.,  in  Twyman  v.  Knowles,  13 
C.  B.  224,  76  E.  C.  L. ;  Best  on  Ev.,  Pt.  1,  ch.  1,  as.  87  &  89.^ 

Best  evidence— ohattels.  Primary  evidence  of  the  contents  of 
written  documents  is  required,  as  will  be  presently  seen,  in  almost 
every  case;  but  with  regard  to  the  state  or  quality  of  a  chattel 
not  produced  in  court,  it  would  seem  that  secondary  evidence  may. 
be  given.  On  the  trial  of  an  indictment  for  endeavoring  to  obtain 
an  advance  from  a  pawnbroker  upon  a  ring  by  false  pretences,  evi- 
dence was  tendered  to  show  that  the  prisoner  had  offered  another  ring 
to  another  pawnbroker  upon  a  previous  day ;  tliis  ring  was  not  pro- 
duced, but  the  pawnbroker  stated  that  it  was  a  sham.  The  evidence 
was  held  admissible.  Lord  Coleridge,  C.  J.,  made  the  following 
remarks : — '*  No  doubt  if  there  was  not  admissible  evidence  that  this 
ring  was  false,  it  ought  not  to  have  been  left  to  the  jury ;  but  though 
the  non-production  of  the  article  may  afford  ground  for  observation 
more  or  less  weighty,  according  to  circumstances,  it  only  goes  to  the 
weight,  not  to  the  admissibility  of  the  evidence,  and  no  question  as  to 
the  weight  of  this  evidence  is  now  before  us.  Where  the  question  is, 
as  to  the  effect  of  a  written  instrument,  the  instrument  itself  is  pri- 
mary evidence  of  its  contents,  and  until  it  is  produced  or  the  non-pro- 
duction LS  excused,  no  secondary  evidence  can  be  received.  But  tnere 
is  no  case  whatever  deciding  that  when  the  issue  is  as  to  the  state  of  a 
chattel,  e.  g,,  the  soundness  of  a  horse  or  the  equality  of  the  bulk  of 
the  goods  to  the  sample,  the  production  of  the  chattel  is  primary  evi- 
dence, and  that  no  other  evidence  can  be  given  till  the  cliattel  is  pro- 
duced in  court  for  the  inspection  of  the  jury.  The  law  of  evidence  is 
the  same  in  criminal  and  civil  suits.''  *  R.  v.  Francis,  L.  R.  2  C.  C. 
128 ;  43  L.  J.,  M.  C.  97.  As  to  an  inscription  on  a  ring  see  R.  v. 
Farr,  pod,  p.  9. 

^Tavlor  V,  RisgB,  1  Pet  S.  Cllep.  596 ;  Catbnsh  v.  Gilbert,  4  a  A  R  651 ;  Dnck- 
wel  V.  vVeayer,  20. 13 ;  Fitzgerald  v,  Adams,  9  Ga.  471.  Tlie  rule  whicli  requires  the 
production  of  the  best  evidence  is  wplied  to  reject  seoondair  evidence  which  leaves 
that  of  a  higher  nature  behind  in  the  power  of  the  party ;  but  not  to  reject  one  of 
several  eye  witnesses  to  the  same  fiicts,  Tor  the  testimony  of  all  is  in  the  same  degree. 
United  States  v.  Gilbert,  2  Sumnen  19.  *^  When  there  are  several  eye  witnesses  to 
the  same  fiicts,  they  may  be  proved  bv  the  testimony  of  one  only.  All  need  not  be 
produced.  If  they  are  not  produced,. the  evidence  may  be  less  satisfactory  or  less 
conclusive,  but  still  it  is  not  mcompetent."  .  .  .  ''A  witness  who  has  seen  a  party 
write  several  times  is  a  good  witness  to  prove  his  handwriting.  But  a  clerk  in  the 
counting  room  of  the  party,  who  has  seen  him  write  innumerable  times,  would  be  in 
many  cases  a  more  satisfactory  witness  to  prove  the  handwriting.  But  nobody  can 
doubt  that  each  would  be  a  competent  witness.''  Per  8tory,  Id.  81.  So  the  admiasionB 
of  the  prisoner  that  he  had  stolen  from  the  person  of  another  are  not  to  be  excluded 
though  the  person  from  whom  the  property  was  stolen  is  not  produced  as  a  witness. 
Commonwealth  v.  Eennev,  12  Met  23o.  See  also,  Shoenbeiger  «.  Hachman,  37  Pa. 
St  87 ;  Bichardson  v.  Milbum,  17  Md.  67.  The  testimony  of  a  bystander,  who  over- 
heard a  conversation,  is  not  seoondaiy  evidence  of  Boch  conversation.  Peeples  v. 
Smith,  8  Rich.  90.    & 

'Thus  ranchmen  accustomed  to  ride  in  (}uest  of  stock  over  a  range,  toaj  give  their 
opinion  of  the  number  of  stock  of  a  particular  brand  u^n  that  range,  if  it  is  the 
best  attainable  evidence,  though  they  may  have  no  paiticolar  interest  or  chaige  in 
that  stock.    Albright  V.  Gorley,  40  Tex.  105. 
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Best  evidence — ^written  iiiBtruments.  The  most  important  appli- 
cation of  this  principle  is  that  which  rejects  secondary  and  requires 
Srimaiy  evidence  ot  the  contents  of  written  documents  of  every 
escription,  by  the  production  of  the  written  documents  themselves.^ 
The  rule  was  so  stated  by  the  judges  in  answer  to  certain  questions 
put  to  them  by  the  House  of  Lonis  on  the  occasion  of  the  trial  of  Queen 
Caroline  (2  B.  &  B.  286, 6  E.  C.  L.),  and  is  perfectly  general  in  its  appli- 
cation ;  the  only  exceptions  to  it  being  ioimded  on  special  grounds. 
These  may  be  divided  into  the  following  classes: — (1.)  Where  the 
written  document  is  lost  or  destroyed :  (2.)  Where  it  is  in  the  posses- 
sion of  an  adverse  party  who  refuses  or  n^lects  to  produce  it :  (3.) 
Where  it  is  in  the  possession  of  a  party  who  is  privileged  to  withhold 
it,  and  who  insists  on  his  privilege  :  (4.)  Where  the  production  of  the 
document  would  be,  on  physical  grounds,  impossible,  or  highly  incon- 
venient :  (5.)  Where  the  document  is  of  a  public  nature,  and  some 
other  mode  of  proof  has  been  specially  substituted  for  reasons  of  con- 
venience. It  is  apparent,  therefore,  that,  in  order  to  let  in  the  second- 
ary evidence  in  these  cases,  certain  preliminary  conditions  mast  be 
fulfilled ;  what  these  conditions  are  we  shall  explain  more  particularly 
when  we  come  to  treat  of  Secondary  Evidence. 

It  is  not  necessary,  in  every  case  where  the  fact  that  is  to  be  proved 
has  been  committed  to  writing,  that  the  writing  should  be  produced, 
but  (unless  the  contents  of  the  written  document  is  itself  *a  fact  r^,^ 
in  issue)  only  in  those  cases  where  the  documents  contain  statements  ^ 
of  fects,  which,  by  law,  are  directed  or  required  to  be  put  in  writing, 
or  where  they  have  been  drawn  up  by  the  consent  of  the  parties  for 
the  express  purpose  of  being  evidence  of  the  facts  contained  in  them. 
Indeed,  in  many  cases  the  writing  is  not  evidence,  as  in  the  case  of  R. 
r.  Layer,  infra,  p.  4. 

The  following  cases  are  cited  as  instances  of  the  general  rule.  Upon 
an  indictment  lor  setting  fire  to  a  house  with  intent  to  defraud  an 
insurance  company,  in  order  to  prove  that  the  house  was  insured,  the 
policy  must  be  produced  as  being  the  best  evidence,  and  the  insurance 
office  cannot  give  any  evidence  from  their  books  unless  the  absence  of 
the  policy  is  accounted  for.     B.  v,  Doran,  1  Esp.  126 ;  R.  v.  Kitson, 

» Hampton  v,  Windham,  2  Root,  199;  Benton  v,  Craig.  2  Mias.  198;  Cloud  v.  Pat- 
terson, 1  Stew.  394  J  Campbell  t.  Wallace,  3  Y.  271 ;  United  States  r.  Reyburn,  6  Pet 
352.  If  a  witness  m  the  course  of  his  examination  be  asked  to  testify  respecting  a 
transaction,  before  the  question  is  answered,  it  is  competent  for  the  other  party  to 
inquire  and  know  whether  the  transaction  be  in  writing,  and  if  it  be.  the  witness  can- 
not be  permitted  to  give  parol  evidence  on  the  subject.  Rice  v.  Bixler,  1  W.  &  8. 
445.  Parol  evidence  cannot  be  given  of  the  contents  of  writings,  unless  their  non- 
production  is  first  accounted  for.  Farrell  v.  Brennan,  32  Mo.  328 ;  Cincinnati  Rail- 
road Co.  V.  Cochran,  17  Md.  516 ;  Guerin  v.  Hunt,  6  Minn.  375.    S. 

On  the  admission  of  parol  evidence  to  explain,  modify  or  contradict  written  instru- 
ments, see  MoH  V,  Richtmeyer,  57  N.  Y.  49;  Shirmer  r.  Williams,  38  N.  Y.  8.  C. 
180 ;  Hamman  v,  Keigwin,  39  Tex.  34 ;  Adams  r.  Hicks,  41  Tex.  239 ;  Spears  v.  Ward, 
48  Ind.  541 ;  Wharton  o.  Douglass,  76  Pa.  St.  273 ;  Richards  r.  Millard,  56  N.  Y. 
674 ;  Rohrbacher  r.  Ware,  37  la.  85.  The  writer  of  a  letter  who  is  not  a  party  to 
the  action  cannot  be  permitted  to  testify  as  to  the  sense  in  which  he  usea  a  word 
occurring  therein.  Harrison  v.  Kirke,  38  N.  Y.  S.  C.  396.  As  to  the  right  of  a  party 
in  tlie  matter.    Com.  v.  Damon,  S.  C  MauLf  1884  (17  Btp.  559^ 
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1  Dears.  C.  C.  187 ;  22  L.  J.,  M.  C.  118.  Upn  the  same  principle, 
the  records  and  proceedings  of  courts  of  justice,  existing  in  writing, 
are  the  best  evidence  of  the  facts  there  recorded.  As,  for  instance, 
where  it  was  necessary  to  prove  the  day  on  which  a  cause  came  on  to  be 
tried,  Lord  EUenborough  said  that  he  could  not  receive  parol  evidence 
of  the  day  on  which  the  court  sat  at  nisi  prius,  as  that  was  capable  of 
other  proof  by  matter  of  record.  Thomas  v.  Ansley,  6  Esp.  80.  Vide 
post,  Documentary  Evidence.  So,  on  an  indictment  for  disturbing  a 
Vrotestant  oongr^ation.  Lord  Kenyon  ruled  that  the  takine  of  the 
oaths  under  the  Toleration  Act,  being  matter  of  record,  could  not  be 
proved  by  parol  evidence.  R.  r.  Hube,  Peake,  N.  P.  180 ;  5  T.  R. 
542.  In  R.  V.  Rowland,  1  F.  &  F.  72,  Bramwell,  B.,  held  that  on 
an  indictment  for  perjury,  in  order  to  prove  the  proceedings  of  the 
county  court,  it  was  neoessaiy  to  produce  either  the  clerk's  minutes,  or 
a  copy  thereof  bearing  the  8«d  oi  the  court ;  the  county  court  act  (9  & 
10  Vict.  c.  95, 8.  Ill)  directing  that  such  minutes  should  be  kept,  and 
tliat  such  minutes  should  be  admissible  as  evidence.  And  it  has  been 
said  generally,  that  where  the  transactions  of  courts  which  are  not, 
technically  spiking,  of  record  are  to  be  proved,  if  such  courts  preserve 
written  memorials  of  their  proceedings,  those  memorials  are  tne  only 
authentic  modes  of  proof  which  the  law  recognizes.  3  Stark.  Ev.  1043, 
1st  ed.  On  indictments  for  perjury,  where  it  appears  that  there  was 
an  information  in  writing,  such  writing  is  the  best  evidence  of  the 
information,  and  must  be  produced.  R.  v.  Dillon,  14  Cox,  C.  C.  4. 
See  pod,  tit.  "  Perjury .'*  On  an  indictment  imder  the  repealed  statute 
8  &  9  Will.  3,  a  26,  s.  81,  for  having  coining  instruments  in  posses- 
sion, it  was  necessary  to  show  that  the  prosecution  was  commenced 
within  three  months  after  the  offence  committed.  It  was  proved,  by 
parol,  that  the  prisoners  were  apprehended  within  three  months,  but 
the  warrant  was  not  produced  or  proved,  nor  were  the  warrant  of  com- 
mitment or  the  depositions  before  the  magistrate  given  in  evidence  to 
show  on  what  transactions,  or  for  what  offence,  or  at  what  time,  the 
prisoners  were  comihitted.  The  prisoners  being  convicted,  a  question 
was  reserved  for  the  opinion  of  the  judges,  who  held  that  there  was 
not  sufficient  evidence  that  the  prisoners  were  apprehended  upon  trans- 
actions for  high  treason  respectmg  the  coin  withm  three  months  after 
the  offence  committed.     R.  v.  Pmllip,  Russ.  &  Ry.  369. 

But,  on  the  other  hand,  where  a  memorandum  of  agreement  was 
drawn  up,  and  read  over  to  the  defendant,  which  he  assented  to,  but  did 
not  sign,  it  was  held  that  the  terms  of  the  agreement  might  be  proved 
by  parol.  Doe  v.  Cartwright,  3  B.  &  Aid.  326,  5  E.  C.  L. ;  Trewhitt  v. 
Lambert,  10  A.  &  E.  470, 37  E.  C.  L.  So  fects  may  be  proved  by  parol, 
ju^-i  though  *a  narrative  of  them  may  exist  in  writing.     Thus  a  person 

J  who  pays  money  may  prove  the  ract  of  payment,  without  producing 
the  receipt  which  he  took.^  Rambert  v.  Cohen,  4  Esp.  213.  So  where,  in 

^  Ab  a  general  role,  when  there  is  written  evidence  of  a  fact>  ^arol  or  secondary  eyi- 
denoe  is  inadmissible ;  but  written  acknowledgments  and  receipts  of  payment,  when 
snch  payments  are  in  issue,  are  eAceptionfl  to  the  rule.  Conway  r.  State  Bank,  13 
Ark.  48;  Weatherford  v.  Farrar,  18  Mo.  474;  Southwick  v,  Hayden,  7  Cow.  344; 


BEST  EVIDENCEJ.  5 

trover  to  prove  the  demand  the  witness  stated  that  he  had  verbally  re- 
quired the  defendant  to  deliver  up  the  property,  and  at  the  same  time 
served  upon  him  a  notice  in  writing  to  the  same  effect,  Lord  Ellen- 
borough  ruled  that  it  was  unnecessary  to  produce  the  writing.  Smith 
V.  Young,  1  Campb.  439.  So  a  person  who  takes  notes  of  a  conversa- 
tion need  not  produce  them  in  proving  the  conversation,  as  they  would 
not  be  evidence  if  produced.  Thus  in  R.  v.  Layer,  a  prosecution  for 
high  treason,  Mr.  Slaney,  an  under-secretary  of  state,  gave  evidence 
of  the  prisoner's  confession  before  the  council,  though  it  had  been 
taken  down  in  writing.  12  Vin.  Ab.  96.  Similar  illustrations  of 
the  same  principle  will  be  found  under  the  title,  Examination  of 
Prisoner.  So  on  an  indictment  for  peijury  committed  upon  a  trial  in 
the  county  court,  any  witness,  present  at  the  time,  is  competent  to 
prove  what  evidence  was  given,  inasmuch  as  a  county  court  judge  is 
not  bound  to  take  any  notes.  R.  v.  Morgan,  6  Cox,  Cr.  C.  107,  per 
Martin  B. ;  Harmer  v.  Bean,  3  C.  &  K.  307,  per  Parke,  B.  So  the 
fact  of  a  marriage  may  be  proved  by  a  person  who  was  present,  and 
it  is  not  necessary  to  produce  the  parish  roister  as  the  primary  evi- 
dence. Morris  v.  Miller,  1  W.  Bl.  632.  So  the  &ct  tliat  a  certain 
person  occupied  land  as  tenant  may  be  proved  by  parol,  although 
there  is  a  written  contract.  R.  v.  Inhab.  of  Holy  Trinity,  7  B.  &  C. 
611,  14  E.  C.  L. ;  1  M.  &  R.  444.  But  the  parties  to  the  contract,  the 
amount  of  rent  and  the  terms  of  the  tenancy  can  only  be  shown  by  the 
writing.  S.  C.  and  Strother  v.  Barr,  5  Bing.  136, 15  E.  C.  L. ;  Doet?. 
Harvey,  8  Bing.  239,  21  E.  C.  L. ;  R.  v.  Merthyr  Tydvil,  1  B.  &  Ad. 
29,  20  E.  C.  L. 

In  the  case  of  printed  documents,  all  the  impressions  are  originals^ 
and  according  to  the  usual  rule  of  multiplicate  originals,  any  copy  will 
be  primary  evidence.^  Thus,  where  on  a  prosecution  for  high  treason, 
a  copy  of  a  placard  was  produced  by  the  person  who  had  printed  it^ 
and  offered  in  evidence  against  the  prisoner,  who  it  appeared  liad  called 
at  the  printer's,  and  taken  away  twenty-five  copies,  it  was  objected 
that  the  original  ought  to  be  produced,  or  proved  to  be  destroyed,  or 
in  the  possession  of  the  prisoner ;  but  it  was  held  that  the  evidence 
was  admissible ;  that  the  prisoner  had  adopted  the  printing  by  having 
fetched  away  the  twenty-five  copies ;  and  that  being  taken  out  of  a 
common  impression,  they  must  be  supposed  to  agree  in  the  contents. 
"  If  the  placard,"  said  Mr.  Justice  Bay  ley,  "  were  offered  in  evidence 
to  show  file  contents  of  the  original  manuscript,  there  would  be  great 
weight  in  the  objection,  but  when  they  are  printed  they  all  bea)me 
originals ;  the  manuscript  is  discharged ;  and  smce  it  appears  that  they 
are  from  the  same  press,  they  must  be  all  the  same."  R.  v.  Watson, 
2  Stark.  N.  P.  130,  3  E.  C.  L. 

Heckert  v.  Haine,  6  Bin.  16 ;  Wishart  v.  Downey,  15  S.  &  H.  77.  But  narol  evidence 
that  a  receipt  given  for  a  note  acknowledged  that  the  note  was  in  full  payment  of 
goods  sold  is  inadmissible,  when  the  receipt  is  in  existence  and  no  measures  have  been 
taken  to  procure  it    Townsend  v.  Atwater,  5  Day,  298.    S. 

r 

*  A  printed  advertisement  cannot  be  read  without  search  after  the  original  manu- 
script   Sweigatt  v.  Lowmarter,  14  S.  &  B.  200.    S. 
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It  has  been  said  that  the  transactions  and  proceedings  of  public 
meetings  may  be  proved  by  parol,  as  in  the  case  of  resolutions  entered 
into,  although  it  should  appear  that  the  resolutions  have  been  read 
from  a  written  or  printed  paper.  And  in  support  of  this  proposition 
a  case  is  referred  to  where,  in  a  prosecution  against  Hunt  for  an  unlaw- 
ful assembly,  in  order  to  prove  the  reading  of  certain  resolutions,  a 
witness  produced  a  copy  of  the  resolutions  which  had  been  delivered 
to  him  by  Hunt  as  the  resolutions  intended  to  be  proposed,  and  proved 
tliat  the  resolutions  he  heaixi  read  corresponded  with  that  copy ;  this 
^--1  was  held  sufficient,  though  it  was  objected  that  the  *oriffinal 

-I  paper  from  which  the  resolutions  were  read  ought  to  have  l>een 
producecl,  or  that  a  notice  to  produce  it  ought  to  have  been  given.  R.  v. 
Hunt,  3  B.  &  A.  568, 5  E.  C.  ly.  But  this  decision  was  expressly  grounded, 
by  Abbott,  C.  J.,  who  delivered  the  judgment  of  tlie  court,  on  the 
admission  by  the  prisoner,  by  the  delivery  of  the  copy  to  the  witness, 
that  it  contained  a  true  statement  of  the  resolutions  passed  at  the  meet- 
ing. In  a  prosecution  on  the  Irish  Convention  Act,  the  indictment 
averred  that  divers  persons  assembled  together,  and  intending  to  pro- 
cure the  appointment  of  a  committee  of  persons,  entered  into  certain 
resolutions  respecting  such  committee,  and  charged  the  defendant  with 
certain  acts  done  for  the  purpose  of  assisting  in  forming  that  com- 
mittee, and  carrying  the  resolutions  into  effect.  To  show  what  was 
done  at  the  meeting  in  question,  a  witness  was  called,  who  stated  that, 
at  a  general  meeting,  the  secretary  proposed  a  resolution,  which  he  read 
from  a  paper.  Tne  proposition  was  seconded,  and  the  paper  was 
handed  to  the  chairman  and  read  by  him.  It  was  objected  that  the 
absence  of  the  paper  should  be  accounted  for,  before  parol  evidence  of 
the  contents  of  it  was  received.  But  the  majority  of  the  court  were  of 
opinion  that  this  was  not  a  case  to  which  the  distinction  between 
primary  and  secondary  evidence  was  strictly  applicable ;  that  the  pro- 
posed evidence  was  intended  to  show,  not  what  the  paper  contained, 
but  what  one  person  proposed,  and  what  the  meeting  adopted ;  in 
short,  to-  prove  the  transactions  and  general  conduct  of  the  assembly ; 
and  that  such  evidence  could  not  be  rejected  because  some  persons 
present  took  notes  of  what  passed.  R.  v.  Sheridan,  31  How.  St.  Tr.  672.* 

*  See  Moor  v,  Greenfield,  4  Me.  44.  In  order  to  prove  that  a  certain  ticket  in  a 
lottery  had  drawn  a  blank,  a  witness  testified  that  he  was  a  manager  of  the  lottery, 
that  he  attended  the  drawing,  and  that  a  ticket  with  the  combination  numbers  in 
question  drew  a  blank.  The  testimony  was  objected  to,  because  the  appointment  of  a 
manager  could  be  proved  by  the  record,  because  the  drawing  of  the  lottery  could  be 
proved  only  by  the  manager's  books,  and  because  the  result  could  not  be  ascertained 
without  producing  the  scheme.  It  was  held  that  the  testimony  was  admissible.  Bar- 
num  V,  Bamum,  9  Conn.  242.  The  rule  is,  that  secondary  or  inferior  shall  not  be 
substituted  for  evidence  of  a  higher  nature  which  the  case  admits  ofl  The  reason  of 
that  rule  is,  that  an  attempt  to  substitute  the  inferior  for  the  higher,  implies  that  the 
higher  could  give  a  different  aspect  to  the  case  of  the  party  introducing  the  lesser. 
"The  ground  of  the  rule  is  a  suspicion  of  fraud."  But  before  the  rule  is  applied,  the 
nature  of  the  case  must  be  considered,  to  make  a  right  application  of  it ;  and  if  it  shall 
be  seen  that  the  fact  to  be  proved  is  an  act  of  the  defendant,  which  from  its  nature  can 
be  concealed*  from  all  others  except  him  whose  co-operation  was  necessary  before  the 
act  could  be  complete,  then  the  aamission  and  declarations  of  the  defendant  either  in 
writing  or  to  others  in  relation  to  the  act  become  evidence.  United  States  v.  Wood, 
14  Pet  431.    The  rule  requiring  the  production  of  the  best  evidence  is  applied  to 
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Best  evidence— handwriting.  See  also  post,  Documentary  Evi- 
dence. In  provii^  handwriting,  the  evidence  of  third  persons  is  not 
inferior  to  that  of  the  party  himself.  "Such  evidence,"  says  Mr. 
Phillipps,  "  is  not  in  its  nature  inferior  or  secondary,  and  though  it 
may  generally  be  true  that  a  writer  is  best  acquainted  with  his  own 
handwriting,  and  therefore  his  evidence  will  generally  be  thought  the 
most  satisfactory,  yet  his  knowledge  is  acquired  precisely  by  the  same 
means  as  th^  knowledge  of  other  persons,  who  liave  been  in  the  habit 
of  seeing  him  write,  and  differs  not  so  much  in  kind  as  in  degree.  The 
testimony  of  such  persons,  therefore,  is  not  of  a  secondary  species,  nor 
does  it  give  reason  to  suspect,  as  in  the  case  where  primary  evidence 
is  witliheld,  that  the  fact  to  which  they  speak  is  not  true."  1  Phill. 
Ev.  212,  6th  ed.*  Nor  do  the  slightness  and  infrequency  of  the  oppor- 
tunities which  the  witness  lias  had  of  judging  of  the  handwriting  make 
any  difference  as  to  his  competency.  These  are  only  matters  of  obser- 
vation to  the  jury ;  as  also  is  tie  fact  that  the  witness  has  had  no 
recent  opportunities  of  forming  a  judgment.  In  R.  v.  Home  Tooke, 
27  How.  St.  Tr.  71,  the  witness  had  not  seen  Mr.  Tooke^s  handwriting 
for  twenty  years  previous  to  the  trial ;  and  in  Lewis  v.  Sapio,  Moo.  & 
M.  39,  the  witness  had  only  seen  the  defendant  write  his  surname. 

If  the  evidence  of  third  persons  be  admissible  to  prove  handwTiting, 
it  seems  necessarily  to  follow,  that  it  is  equally  admissible  for  the  pur- 
pase  of  disproving  it,  the  question  of  genuine  or  not  genuine  being  the 
same  in  both  cases.  Accordingly,  although  in  an  early  case,  where  it 
was  requisite  to  prove  that  certain  alterations  in  a  receipt  were  forged, 
it  was  held  that  the  party  who  had  written  the  receipt  ought  to  be 
called  as  the  best  and  most  satisfactory  evidence ;  R.  v.  Smith,  O.  B. 
1768 ;  2  East,  P.  C.  1000 ;  yet  in  subsequent  cases  *of  prosecu-  r^^ 
tions  for  forgery  it  has  been  held  tliat  tne  handwriting  may  be  ^ 
disproved  by  any  person  acquainted  with  the  genuine  handwriting. 
R.  V.  Hughes,  2  East,  P.  C.  1002 ;  R.  v.  M'Guire,  Id. ;  R.  v.  Hurley, 
2  Moo.  &  Rob.  473 ;  Case  of  Bank  prosecutions,  R.  &  R.  378.* 

r^ect  secondary  evidenoe,  which  leaves  that  of  a  higher  nature  behind  in  the  power 
or  the  party ;  it  is  not  applied  to  reject  one  of  several  eye  witnesses  to  the  same  trans- 
action. United  States  v,  Gilbert,  2  Sum.  19.  The  contents  of  letters  which  are  lost 
may  be  shown  by  any  one,  without  accounting  for  the  non-production  of  the  person  to 
whom  they  were  written.    Brisk  v.  Davenport,  2  Stew.  266.    S. 

*  Conrad  v,  Farron,  6  Watts,  536.    S. 

'  It  is  not  necessary  to  prove  a  bank  note  to  be  counterfeit  by  an  officer  of  the  bank. 
Martin  v.  Commonwealth,  2  Leigh.  745.  So  it  is  not  necessary  to  prove  property  in 
stolen  goods  by  the  owner.  Lawrence  v.  State,  4  Yerg.  145.  See  also  State  v.  Petty, 
Harp.  59 ;  State  v.  Hooper,  2  Bail.  27 ;  State  v.  Tutt,  Id.  44 ;  State  v.  Anderson,  Id. 
505 ;  Hess  v.  State,  5  Hammond,  5 ;  Foulkes  f .  Commonwealth,  5  Bobinson.  836.  On 
an  indictment  for  uttering  a  coimterfeit  bank  bill,  when  the  bank  was  out  of  the  State, 
although  within  forty  mues  of  the  place  of  trial,  the  forgery  was  allowed  to  be  proved 
by  two  witnesses  who  had  very  frequently  received  and  paid  out  bills  purporting  to  be 
made  by  such  bank,  and  one  of  whom  had  once  carried  a  large  number  of  such  oills  to 
the  bank,  which  were  all  paid  as  genuine,  but  neither  of  whom  had  ever  seen  the 
president  or  cashier  write.    Commonwealth  v.  Carey,  2  Pick.  47.    S. 

On  a  trial  for  forgery,  where  the  defendant  claimed  that  the  signature  charged  as  a 
forjjery  was  in  the  handwriting  of  a  daughter  of  one  of  the  parties,  the  father  cannot 
testify  to  prove  the  forgery  in  the  absence  of  proof  that  the  daughter  cannot  be  called 
bezself.    Haun  v.  State,  13  Tex.  App.  383. 
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In  crimimJ  cases  the  jury  inay  form  their  opinion  as  to  the  genu- 
ineness  of  a  document  by  a  oomparison  of  it  with  any  other  documents 
already  in  evidence  before  them,  and  shown  to  be  the  genuine  produc- 
tion of  the  person  whose  handwriting  is  in  question. 

And  now  by  the  28  Vict.  c.  18,  s.  8,  "  Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satis&ction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses,  and  such  writings 
and  the  evidence  of  witnesses  respecting  the  same  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute." 

Best  evidence— negative  evidence  of  consent.  In  certain  prose- 
cutions it  is  necessary  to  proire  that  the  act  with  which  the  prisoner  is 
charged  was  done  without  the  consent,  or  against  the  will,  of  some 
third  person ;  and  a  question  has  been  raised,  whether  the  evidence  of 
that  person  himself  is  not  the  best  evidence  for  that  purpose.  Although 
at  one  time  it  appears  to  have  been  thought  necessary  to  call  the  party 
himself,  it  is  now  settled  that  the  want  of  consent  may  be  proved  in 
other  ways.  Where  on  an  indictment  under  6  Greo.  3,  c  36  (repealed), 
for  lopping  and  topping  an  ash  timber  tree  without  the  consent  of  the 
owner,  the  land  steward  was  called  to  prove  that  he  himself  never  gave 
any  consent,  and  from  all  he  had  heard  his  master  say  (who  had  died 
before  the  trial,  having  given  orders  for  apprehending  the  prisoners 
on  suspicion),  ne  believed  that  he  never  did :  Bayley,  J.,  left  it  to  the 
jury  to  say,  whether  they  thought  there  was  reasonable  evidence  to 
show  that  in  &ct  no  consent  had  been  given.  He  adverted  to  the 
time  of  night  when  the  offence  was  committed,  an,d  to  the  circumstance 
of  the  prisoners  running  away  when  detected,  as  evidence  to  show  that 
the  consent  required  had  not  in  &ct  been  given.  The  prisoners  were 
found  guilty.  jR.  v.  Hazy,  2  C.  &  P.  458, 12  E.  C.  L.  So  on  an  indict- 
ment on  42  Geo.  3,  c.  107,  s.  1  (now  repealed),  for  killing  fellow-deer 
without  consent  of  the  owner,  ana  on  two  other  indictments,  for  taking 
fish  out  of  a  pond  without  consent,  evidence  was  given  that  the  offence 
was  committed  under  such  circumstances  as  to  warrant  the  jury  in  find- 
ing non-consent ;  and  the  persons  engaged  in  the  management  of  the  dif- 
ferent properties  were  called,  but  not  the  owners.  The  judges  held 
the  convictions  right.     R.  v.  Allen,  1  Mood.  C.  C.  154. 

Best  evidence — ^persons  acting  in  a  public  capacity.  Where 
persons  acting  in  a  public  capacity  have  been  appointed  by  instru- 
ments in  writing,  those  instruments  are  not  consiaered  the  only  evi- 
dence of  the  appointment,  but  it  is  sufficient  to  show  that  they  have 
publicly  acted  m  the  capacity  attributed  to  them.  Thus  in  the  case  of 
all  the  peace  officers,  justices  of  the  peace,  constables,  ete.,  it  is  sufficient 
to  prove  that  they  acted  in  those  characters  without  producing  their 
appointments ;  and  this  even  in  the  case  of  murder.  Per  Buller,  J., 
Berry  man  v.  Wise,  4  T.  R.  366 ;  R.  v.  Gordon,  1789,  cited  Id.*    So 

^  Bassel  v.  Heed,  2  0.  410.  Thus  also  that  the  defendant  was  an  innkeeper,  though 
his  license  was  on  leoord.    Owings  v.  Wyant,  1  H.  <&  McH.  393.    And  ond  proof  of  a 
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of  a  deputy  county  court  judge*  R.  v,  Roberts,  14  Cox,  C.  C.  101.  So 
of  a  surr(^t>e,  on  an  indictment  for  peijury  in  the  ecclesiastical  court. 
R.  V,  Verelst,  3  Campb.  432.  In  K.  v.  Oesswell,  pod,  p.  19,  Lord 
♦Coleridge  said  it  f'  must  be  assumed  that  the  clergyman  perfonn-  r^- 
ing  the  marriage  service  was  not  guilty  of  the  grave  offence  [fel-  ^ 
'     ony,  6  &  7  WUl.  4,  c.  85,  s.  7]  of  marrying  persons  in  an  unlicensed 

J)laoe.''  So  where  the  directors  and  overseers  of  a  parish  were  by  a 
ocal  act  to  sue  and  be  sued  in  the  name  of  their  vestry  clerk,  it  was 
held  that  proof  of  the  latter  having  acted  as  vestry  clerk  was  sufficient 
prima  facie  evidence  of  his  being  regularly  appointed  such  clerk. 
M'Gahey  t?.  Alston,  2  M.  <&  W.  211.  ^  of  an  attested  soldier  engaged 
in  the  recruitingservice.  Walton  v.  Gavin,  16  Q.  B.  48, 71  E.  C.  L.  And 
see  the  case  of  K.  v.  Gordon,  1  Leach,  515,  pod,  p.  18.  So  of  a  com- 
missioner for  taking  affidavits.  R.  v.  Howard,  1  Moo.  &  Rob.  187. 
So  of  an  attorney,  though  he  may  have  once  ceased  to  take  out  his 
certificate ;  it  being  presumed  that  he  has  been  re-^idmitted.  Pierce  v. 
Whale,  5  B.  &  C.  68, 11 E.  C.  L.  But  in  R.  v.  Essex,  Dears.  &  B.  C.  C.  369, 
tlie  prisoner,  who  was  clerk  to  a  savings  bank,  was  convicted  on  an 
indictment  cliargin^  him  with  embezzlement,  the  property  being  laid 
in  A.  B.  The  onfy  evidence  of  A.  B.  being  a  trustee  was  his  o^vn 
statement  that  he  had  so  acted,  but  that,  before  the  commission  of  the 
offence,  he  had  attended  one  meeting  only.  He  was  also  manager  of 
the  bank,  and  it  did  not  appear  that  any  act  had  been  done  by  him 
which  was  not  consistent  with  his  holding  that  office  only.  This  was 
held  on  a  case  reserved  to  be  insufficient. 

Best  evidence— admissions  by  party.  Where  a  party  is  himself 
a  defendant  in  a  civil  or  criminal  proceeding,  and  is  chiargcd  as  bearing 
some  particular  character,  the  fact  of  his  having  acted  in  that  cJiarac- 
ter  will,  in  all  cases,  be  sufficient  evidence,  as  an  admission  that  he 
bears  that  character,  without  reference  to  his  appointment  being  in 
writing.^  Thus  in  an  action  for  penalties  a^inst  a  collector  of  taxes, 
under  43  Geo.  3,  c.  99,  s.  12  [repealed  43  &  44  Vict.  c.  19,  s.  4],  the 
warrant  of  appointment  was  not  produced,  it  being  held  that  the  act 
of  collecting  the  taxes  was  sufficient  to  prove  him  to  be  collector. 
Lister  v.  Priestly,  Wightw.  67.  So  on  an  information  against  an  officer 
for  receiving  pay  from  government  for  a  greater  number  of  men  than 
had  mustered  in  his  corps,  Lord  EUenborough  held,  that  the  fact  of 
his  being  commandant  might  be  proved  from  the  returns,  in  which  he 
described  himself  as  major  commandant  of  the  corps,  without  addu- 
cing direct  evidence  of  ms  appointment  by  the  kine.  R.  v.  Gardner, 
2  dmpb.  513.  So  in  an  JU  against  a  clei^yinan  for  non-i«sidence; 
the  acts  of  the  defendant  as  parson,  and  his  receipt  of  the  emoluments 
of  the  church,  >vill  be  evidence  that  he  is  parson  without  formal  proof 

dera^maii's  or  magistrate's  authority  to  manr  is  prima  facie  snfficient  in  a  prosecution 
for  bigamy.    Damon's  Case,  6  Greenl.  148.    See  Dean  v.  Gridley,  10  Wena.  254.    S. 

^  The  authority  of  an  agent  to  act  for  a  corporation,  need  not  be  proved  by  record 
or  a  writing,  but  may  be  presumed  from  acts  and  the  general  course  of  business.  War- 
ner V.  The  Ocean  Insurance  Co.,  16  Me.  439.    8. 
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of  his  title.  Bevan  v.  Williams,  3  T.  R.  635  (a) ;  Smith  v.  Taylor, 
1  Bos.  &  Pul.  N.  R.  210.  Again,  upon  an  indictment  against  a  let- 
ter-carrier for  embezzlement  under  2  Will.  4,  c,  4,  proof  that  he  acted 
as  such  was  held  to  be  sufficient,  without  showing  his  appointment. 
R.  V.  Borrett,  6  0.  &  P.  124,  25  E.  C.  L. 

The  rule  by  which  the  admissions  of  a  party  are  treated  as  the 
best  evidence  against  himself  has  been  carried  in  civil  cases  to  the 
extent  of  allowing  even  the  contents  of  a  written  document,  which  are 
directly  in  issue,  to  be  proved  by  such  evidence,  without  in  any  way 
accounting  for  the  non-production  of  the  document  itself.  Whether 
at  all,  or  how  far,  this  rule  is  applicable  to  criminal  cases,  does  not 
appear  to  have  been  much  discussed.^  There  does  not,  on  principle, 
seem  any  reason  why  the  admissions  of  a  prisoner  should  not  be  re- 
^^-1   oeivable  in  eviaence  as  well  when  they  relate  to  the  contents  *of 

-I  a  written  document,  as  when  they  amount  to  direct  confessions  of 
guilt.  The  rule  is  generally  laid  down  in  the  broadest  terms ;  optimum 
hahemus  testem  cori^erUem  reum.  Everything  which  tlie  prisoner  says 
against  himself  is  proper  for  the  consideration  of  the  jury,  who  are 
to  ascribe  such  weight  to  it  as  it  may  seem  to  them  to  deserve.  1 
Russ.  on  Crimes,  318,  n.  4th  ed.  The  law,  as  applicable  to  civil 
cases,  is  laid  down  in  Slatterie  v.  Pooley,  6  M.  &  W.  669.  The  rea- 
son, says  Parke,  B.,  in  giving  judgment,  "  why  such  statements  or 
acts  are  admissible  without  notice  to  produce  or  accounting  for  the 
absence  of  the  written  instrument  is,  tliat  they  are  not  open  to  the 
same  objection  which  belongs  to  parol  evidence  from  other  sources, 
where  the  written  evidence  might  have  been  produced ;  for  such  evi- 
dence is  excluded,  from  tlie  presumption  of  its  untruth  arising  from 
the  very  nature  of  the  case  where  better  evidence  is  withheld ;  ^vhereas, 
what  a  party  himself  admits  to  be  true  may  reasonably  be  supposed 
to  be  so."     See  also  R.  v.  Walsh,  1  Den.  C.  C.  R.  199.^ 

^  Haynie  v.  State,  2  Tex.  A]^p.  16S.  The  reoo^izance  of  a  defendant  eiven  before 
a  iustice  cannot  be  put  in  eviuenoe  at  the  trial,  inasmuch  as  it  is  an  '*  admission  ob- 
tained under  compulsion."  Broyles  i'.  State,  64  Ind.  460 ;  People  v,  Willett,  92  N.  Y. 
29 ;  S.  C.  27  Hun.  (N.  Y.),  469 ;  IN.  Y.  Crim.  Rep.  355 ;  see  also,  Broyles  v.  State, 
47  Ind.  251.  Where  the  statutes  of  a  State  require  the  justice  of  the  peace  to  reduce 
to  writing  the  voluntary  confession  of  the  accused,  it  is  error  on  the  trial  to  admit 
parol  testimony  of  such  statement.  If  the  evidence  shows  that  the  statement  was  not 
reduced  to  writing  or  the  writing  cannot  be  admitted  for  irregularity,  parol  evidence 
can  be  given ;  where  no  such  evidence  can  be  given  it  is  presumed  the  magistrate  did 
his  duty  and  parol  evidence  must  be  rejected.  Wright  v.  State,  80  Miss.  332 ;  Cicero 
V.  State,  54  Ga.  156 ;  Woods  v.  State,  63  Ind.  353.    S. 

'  "  It  may  be  laid  down,  I  think,  as  an  undeniable  proposition,  that  the  admissions 
of  a  party  are  competent  evidence  against  himself,  only  m  cases  when  parol  evidence 
would  be  admissible  to  establish  the  same  facts,  or  in  other  words,  when  there  is  not 
in  the  judgment  of  the  law,  higher  and  better  evidence  in  existence  to  be  produced. 
It  would  TO  a  dangerous  innovation  upon  the  rules  of  evidence,  to  give  any  greater 
eflect  to  confessions  or  admissions  of  a  party,  unless  in  open  court,  and  the  tendency 
would  be  to  dispense  with  the  production  of  the  most  solemn  documentary  evidence." 
Nelson,  J.,  in  Welland  Oanal  Co.  v.  Hathaway,  8  Wend.  486 ;  Dutchess  Cotton  Manu- 
factory V,  Davis,  14  Johns.  328 ;  All  Saints'  Church  «.  Lovit^  1  Hall,  191 :  Jenner  tr. 
Joliffe,  6  Johns.  9 ;  Hasbrouck  v.  Baker,  10  Id.  249.  See  Day  v.  Seal,  14  Id.  401 
Even  the  admission  under  oath  of  the  party  who  executed  the  instrument  will  not 
enable  the  court  to  dispense  with  the  suDscribing  witness.  Kinney  v.  Flynn,  2  B.  I. 
819.    S. 
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Secondary  evidence — lost  documents.  We  have  already  seen  that 
in  certain  cases  secondary  evidence  of  the  contents  of  written  documents 
is  admissible.  The  most  frequent  case  is  that  in  which  the  document  has 
been  lost  or  destroyed.  In  order  to  lay  the  nece&sary  foundation  for  the 
admission  of  secondary  evidence  in  this  case  it  must  be  shown  that  the 
doaiment  has  once  existed,  and  has  either  actually  ceased  to  exist,  or 
that  all  reasonable  efforts  have  been  made  to  find  it  and  have  failed.^ 

The  degree  of  diligence  to  be  exercised  in  searching  for  a  document 
will  depend  in  a  great  measure  on  its  importance.  Gully  v.  Bishop  of 
Exeter,  4  Bing.  298,  13  E.  C.  L. ;  Gatheroole  v.  Miall,  15  M.  &  W. 
319,  335.  In  the  case  of  a  useless  document  the  presumption  is  that  it 
is  diestroyed.  Per  Bay  ley,  J.,  in  R.  v,  E.  Farleign,  6  D.  &  R.  147,  16 
E.  C.  L.  And,  where  the  loss  or  destruction  of  a  paper  is  highly  prob- 
able, very  slight  evidence  is  sufficient.  Per  Abbott,  C.  J.,  in  Brewster 
t?.  Sewell,  3  B.  &  Aid.  296,  5  E.  C.  L.  Thus  where  depositions  have 
been  delivered  to  the  clerk  of  the  peace  or  his  deputy,  and  it  appears 
that  the  practice  is  on  a  bill  being  thrown  out,  to  put  away  the  dejx)si- 
tions  as  useless,  slight  evidence  of  search  is  sufficient,  ana  the  deputy 
need  not  be  called,  it  being  his  duty  to  deliver  the  depositions  to  his 

^  When  a  witness  refuses  to  prodnce  a  document  after  being  served  with  a  subpoena 
duces  tecuniy  parol  evidence  is  not  admissible.  Richards  v.  Stewart,  2  Day,  328 ;  Lynd 
V.  Judd,  3  Id.  499.  It  seems  that  there  is  no  case  where  parol  evidence  has  lieen 
admitted,  merely  because  a  paper  is  in  the  hands  of  a  third  person,  and  the  court  in 
their  discretion  have  rcfusea  a  subpama  duces  tecum.  Gray  r.  Pentland,  2  S.  &  R.  31. 
See  Deaton  v.  Hill,  Hayw.  73.  A  written  contract  deposited  in  the  hands  of  a  wit- 
ness in  a  foreign  State,  oy  the  parties,  may  be  proved  by  the  deposition  of  the  deposi- 
tary, and  need  not  be  produced  in  court  Baily  v.  Johnson,  9  Cow.  115.  An  original 
paper  in  the  hands  of  a  person,  who  cannot  be  reached  by  the  process  of  the  court  so 
as  to  compel  its  production,  may  be  proved  by  parol.  Ralph  v.  Brown,  3  W.  &  8. 
395 ;  [State  r.  Gumee^  14  Kan.  111.1  The  admissions  of  a  party  proven  by  parol  testi- 
mony, are  not  admissible  to  prove  tne  contents  of  a  deed  or  written  instrument,  with- 
out the  absence  of  the  instrument  is  accounted  for  by  evidence  of  notice  to  produce 
it  or  its  loss.  The  absence  of  the  instrument  in  another  State  is  not  sufficient  reason 
for  admitting  parol  evidence  of  its  contents.  Threadgill  v.  White,  11  Ired.  591.  But 
upon  the  prehminaiy  question  of  the  competency  of  a  witness,  parol  evidence  of  an 
instrument  is  admissible  without  producing  it  or  proving  its  loss.  Hays  v.  Richard- 
son, 1  G.  &  J.  3GG;  Stehbins  et  al.  v.  Sachet,  5  Conn.  258;  Carmalt  v.  Piatt,  7  W. 
318 ;  Hemdcn  v.  Givens,  16  Ala.  262 ;  Den  v,  Achmore,  2  Zab.  261 ;  or  to  impeach 
his  credit.  State  r.  Ridgelv,  2  H.  &  McH.  120 ;  Ckrk  v.  Hall.  2  Id.  378.  The  exist- 
ence and  subsequent  loss  of  an  instrument  must  be  first  proved,  before  a  copy  thereof 
or  parol  evidence  of  its  contents  can  be  introduced.  Young  v,  Mackall,  3  M.  Ch.  Dec 
398 ;  S.  C,  4  Md.  362 ;  Dunnock  r.  Dunnock,  Id.  140 ;  Floyd  v,  Mintrey,  5  Rich.  361 ; 
Molineaux  v.  Collier,  13  Ga,  406 ;  Perry  v.  Roberts,  17  Mo.  36 ;  Millard  v.  Hall,  24 
Ala.  209.  [Of  Telegrams,  see  Smith  v,  Ea.ston,  54  Md.  138.]  The  amount  of  evidence 
required  to  prove  the  loss  of  a  written  instrument,  for  the  purpose  of  admitting  sec- 
ondary evidence  of  its  contents,  depends,  in  a  great  measure,  upon  the  nature  of  the 
instrument  and  the  circumstances  of  the  case.  Waller  v.  School  District,  22  Conn. 
326 ;  Harper  v,  Scott.  12  Ga.  125 ;  Meek  v,  Spencer,  8  Ind.  118.  [Secondary  evidence 
of  the  contents  of  a  letter  which  plaintiff  mailed,  but  which  defendant  denied  having 
received,  when  there  is  evidence  that  defendant  came  to  inquire  about  the  claim  con- 
cerning which  the  letter  was  written,  is  rightly  admitted.  Augur  v.  Whittier,  117 
Mass.  451.]  The  law  requires  bona  fide  and  diligent  search  for  the  paper  allied  to  be 
lost,  in  the  place  where  it  is  most  likely  to  be  found :  Glenn  v.  Rogers,  3  Md.  312 ; 
[Taylor  v.  Clark,  49  Cal.  671 ;]  mere  notice  to  produce  is  not  enough  to  justify  the 
adverse  party  in  introducing  a  paper  in  evidence.  State  v.  Wisdom,  8  Port.  511. 
Notice  to  produce  a  notice  is  not  requisite  to  let  in  evidence  of  its  contents.  Atwell 
V.  Grant,  11  Md.  101.    S. 
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principal.     Freeman  v.  Ashell^  2  B.  &  C.  494,  9  E.  C.  L.  See  Boyle 
V.  Wiseman,  10  Ex.  647.^ 

*  United  States  r.  Beybum,  6  Pet  352 ;  Minor  v,  Tillotson,  7  Id.  99 ;  Cary  «.  Camp- 
bell, 10  Johns.  363 ;  Pendleton  v.  Commonwealth,  4  Leigh,  694 ;  Van  Dusen  v.  Frink, 
15  Pick.  449 ;  Braintree  v.  Battles,  6  Vt  395 ;  Bonnet  r.  Robinson,  3  Stew.  227.  Ex- 
cept when  the  paper  has  been  wantonly  destroyed  by  the  party  himself.  Price  v. 
Tallman,  1  Coxe,  447 :  Broadwell  v.  Riles,  3  Hals.  275 :  or  he  has  had  it  in  his  power 
to  supply  the  loss.  McCaUey  v,  Franklin,  2  Y.  340.  Loss  must  be  shown.  Sterling 
V.  Potts,  2  Southard,  773 ;  Boynton  v.  Rees,  8  Pick.  329 ;  Bozerth  v.  Davidson,  2  Penn. 
617 ;  Dawson  v.  Graves,  4  Call,  127 ;  United  States  r.  Porter,  3  Day,  283 :  Cauffinan 
V.  The  Congregation,  6  Bin.  59 ;  Andrews  r.  Hooper,  13  Mass.  472 ;  Taunton  Bank  v. 
Richardson,  5  Pick.  436 ;  Mitchell  v.  Mitchell,  3  Stew.  &  P.  81 ;  Boothe  r.  Dorsey,  11 
G.  &  J.  247  ;  Parks  v.  Dunkle,  3  W.  &  S.  291 ;  [Brashears  v.  State,  58  Md.  563 ;  Frazee 
t.  State,  58  Ind.  8 :  Sager  r.  State,  11  Tex.  App.  110 :  Caldwell  v.  State,  63  Ind.  283.] 
The  ])arty  himselt  is  competent  to  prove  the  loss  to  let  in  secondary  evidence.  Cham- 
berlam  v,  Gorham,  20  Johns.  144 ;  Blanton  v.  Miller,  1  Hayw.  4;  Donelson  v.  Taylor, 
8  Pick.  390;  Jackson  v.  Johns,  5  Cow.  74;  Jackson  v,  I3ett&  6  Id.  377 ;  9  Id.  208; 
Grimes  v.  Talbot,  1  Marsh.  205 ;  Shrawsders  r.  Harper,  1  Harring.  444 ;  Hamit  r. 
Lawrence,  2  A.  K.  Marsh.  366 ;  Bass  v.  Brook&  1  Stew.  44 ;  McNeil  v,  McClintock,  5 
K.  H.  355 ;  Adams  v.  Leland,  7  Pick.  62  ;  Wani  v.  Ross,  1  Stew.  136 ;  Davis  v. 
Spooner,  3  Pick.  284;  Patterson  v.  Winne,  5  Pet.  233;  Porter  v.  Ferguson,  4  Fla. 
102 :  Wade  v.  Wade,  12  111.  89 ;  Pharis  v.  Lambert,  1  Sneed,  228 ;  GlaFsell  r.  Mason, 
32  Ala.  719.  Qmlra  Sims  v.  Sims,  2  Rep.  Const.  Ct.  225 :  its  previous  existence 
haviuff  been  first  proved  aliunde.  Meeker  et  al.  v,  Jackson,  3  Y.  442.  He  is  sworn 
specially  in  such  cases  to  make  answer.  Jackson  v.  Packhurst.  4  Wend.  309.  The 
evidence  of  loss  is  addressed  to  the  court  alone.  Jackson  r.  Brier,  16  Johns.  193 ; 
Page  r.  Page,  15  Pick.  368;  Witter  p.  Latham,  12  Conn.  392.  The  instniment  must 
be  proved  to  have  been  duly  executed.  Kimball  v.  MorrelL  4  Greenl.  368 ;  McPher- 
6on  V.  Rathbone,  2  Wend.  216;  Jackson  v.  Vail,  Id.  175 ;  [People  v.  Hunt,  49  Cal. 
653 ;  Hampshire  r.  Floyd,  39  Tex.  103.]  A  party  to  a  cause  is  a  competent  witness  to 
prove  the  loss  or  destruction  of  an  original  paper,  in  order  to  the  introduction  of 
collateral  evidence  of  its  contenta  The  affidavit  of  the  party  is  a  mode  proper  to  be 
adopted  for  the  introduction  of  the  evidence  of  the  party  to  the  cause  of  the  loss  of 
an  original  paper,  and  upon  other  collateral  questions  such  affidavit  should  exclude 
all  presumption  that  the  party  may  have  the  paper  in  his  own  possession.  Woods  v. 
Gasatt,  11  N.  H.  442.  See  Colman  r.  Waloott,  4  Day,  388.  When  one  party  to  a 
suit  is  sworn  to  prove  the  loss  of  a  written  instrument  with  a  view  to  t-econdary  evi- 
dence, though  the  adverse  party  may  be  examined  to  disprove  the  loss  and  account 
for  the  instrument,  yet  he  cannot,  under  the  color  of  this  riglit,  give  testimony  deny- 
ing directly  or  indirectly  the  former  existence  of  the  instrument,  or  the  matters  de- 
signed to  be  evinced  by  it.  The  party. affirming  the  lo»  cannot  be  sworn,  until  after 
the  former  existence  of  the  instrument  has  been  established  by  independent  evidence; 
and  when  sworn,  his  testimony,  as  well  as  that  of  his  adversaiy,  i&  in  general,  to  be 
confined  to  the  single  question  of  loss.  Wood  worth  «.  Barker,  1  Hill,  171.  It  is  not, 
however,  a  universal  and  inflexible  rule  that  a  plaintifT  must  himself  make  oath  to 
the  loss  of  a  paper,  of  which  he  is  presumed  to  have  the  custody,  and  of  diligent  search 
for  it,  before  he  can  introduce  secondary  evidence  of  its  contents.  Foster  r.  Mackay, 
7  Mete.  531.  Presumptive  evidence  of  the  loss  is  not  enough.  Taunton  Bank  r. 
Richardson,  5  Pick.  436;  Jackson  v,  Woolaey,  11  Johns.  446 ;  Patterson  r.  Winne  et 
al.,  5  Pet.  233 ;  S.  C,  9  Id.  633;  Jackson  v.  Root  18  Johns.  60;  Central  Turnpike  r. 
Valentine,  10  Pick.  142;  Bouldin  v.  Massie,  7  Wheat.  122;  Jackson  r.  Mely,  10  Johns. 
374.  A  deposition  should  not  be  rejected  because  the  witness  speaks  of  papers  not 
produced,  if  it  appear  that  the  papers  are  such  as  would  not  probably  be  preserved 
for  so  great  a  length  of  time,  and  are  not  in  the  possession  or  in  the  power  of  the 
witness  or  the  party  who  offers  the  deposition.  Tilghman  v.  Fisher,  9  W.  441.  Proof 
that  a  ship's  papers  were  seized  with  ner,  and  delivered  to  the  court  by  which  she 
was  condemned,  but  that  a  certain  paper  belonging  to  her  could  not  be  found  there, 
on  search,  is  sufficient  evidence  of  loss  to  warrant  parol  evidence  of  its  contents. 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404 ;  Braintree  r.  Battles,  6  Vt.  395.  Ex  fxute  affi- 
davits of  witnesses  are  not  admissible  to  prove  the  loss  or  contents  of  a  written  in- 
strument Viles  V.  Moulton,  13  Vt.  510.  It  is  enough  to  show  reasonable  diligence. 
Minor  v.  Tillotson,  7  Pet  99.  When  proof  bpr  a  witness  that  he  assisted  the  plaintifif 
in  searching  among  his  papers  is  not  sufficient,  see  Sims  v.  Sims,  2  Rep.  Const  Ct 
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Where  it  is  the  duty  of  the  party  in  possession  of  a  document  to 
deposit  it  in  a  particular  plaoe^  and  it  is  not  found  in  that  place,  the 
presumption  is  that  it  is  lost  or  destroyed.  R.  v.  Stourbridge,  8  B.  & 
C.  96,  15  E.  C.  L.  And  where  an  attorney  or  officer  is  applied  to 
generally  for  documents,  the  court  will  assume,  until  the  contrary  is 
proved,  tliat  all  the  documents  relating  to  the  subject  of  inquiry  are 
produced.  M'Grahey  v,  Alston,  2  M.  &  W.  213.  But  where  an 
attorney  was  applied  to  for  a  document  which  related  to  his  own  private 
affairs,  and  by  his  direction  a  search  was  made  in  his  office,  and  the 
document  was  not  found,  tlie  Court  of  Queen's  Bendi  refused  to  say  that 
the  court  of  quarter  sessions  was  wrong  in  deciding  that  there  had  not  been 
a  sufficient  search  for  the  purpose  of  rendering  secondary  evidence  admis- 
sible. R.  V.  Saffron  Hill,  1  E.  &  B.  93, 72  KC. L. ;  22  L.  J.,  M.  C.  22. 

It  is  not  necessary  in  every  case  to  call  the  person  to  whose  custody 
the  document  is  traced.  R.  v.  Saffron  Hill,  ubi  supra.  But  some 
*doubt  seems  to  have  existed  whether,  if  he  be  not  called,  evi-  rj^Q 
dence  can  be  given  of  answere  made  by  him  to  inquiries  respect-  L 
ing  the  document.  Such  evidence  appears  to  have  oeen  received  in  R. 
V.  Morton,  4  M.  &  S.  48,  30  E.  C.  L.,  but  was  rejected  in  R.  v. 
Denio,  7  B.  &  C.  620,  14  E.  C.  L.  In  R.  v.  Kenilworth,  7  Q.  B. 
642,  53  E.  C.  L.,  the  court  seems  to  incline  to  the  opinion  that 
for  this  preliminary  purpose  such  evidence  ought  to  be  received ;  in 
R.  V.  Saflron  Hill,  1  E.  &  B.  93,  72  E.  C.  L.,  evidence  of  this  kind 

225.  Evidence  which  leaves  the  mind  in  doubt  whether  success  would  not  have 
attended  a  further  search  will  not  do.  Studdart  v,  Vestrpr,  2  G.  &  J.  227.  A  search 
for  a  lost  paper  made  more  than  a  year  before  the  trial,  is  not  sufficient  to  justify  the 
introduction  of  secondary  evidence  of  the  paper.  Porter  v,  Wilson,  13  Pa.  641.  See 
further  as  to  what  is  reasonable  diligence.  >  letcher  v.  Jackson,  23  Yt.  581 ;  Hall  v. 
Van  Wyck,  10  Barb.  376;  Meakim  v.  Anderson,  11  Id.  215.  If  an  instrument  be 
lost  to  the  party  in  consequence  of  an  irregular  or  defective  transmission  by  mail,  it 
will  let  in  secondary  evidence.  U.  8.  Bank  v,  SilL  5  Conn.  106 ;  [Augur  i;.  Whit- 
tier,  117  Mays.  451.]  See  Thalhimer  v.  Brinckerhofi,  6  Cow.  90.  Secondary  evidence 
of  the  contents  of  a  written  instrument  is  admissible  when  it  has  been  destroyed  vol- 
untarily, through  mistake  or  by  accident.  Biggs  v.  Taylor.  9  Wheat.  483 ;  Bank  of 
Kentucky  v.  Mc Williams,  2  J.  J.  Marsh.  256 ;  Kennedy  v.  Fowke,  5  H.  &  J.  63;  Mc- 
Dowell V.  Hall,  2  Bibb,  610 ;  Maxwell  v.  Light,  1  Call,  117 ;  Fouaz  v.  Fouax,  1  Pen- 
nington, 166 ;  Brown  v.  Littlefield,  7  Wend.  454. 

In  order  to  admit  secondary  evidence  as  to  the  contents  of  a  lost  Pftper,  it  must 
appear  that  all  the  search  reasonably  practicable  has  been  made  to  nna  the  paper 
alleged  to  be  lost  Holbrook  v.  School  Trustees,  28  111.  187.  If  a  person  is  deprived 
by  fraud  of  the  possession  of  written  instruments  which  belong  to  him,  secondary 
evidence  of  their  contents  is  admissible.  Grimes  v.  Kimball,  3  Allen,  518.  One  who 
has  voluntarily  and  deliberately  destroyed  a  written  document  cannot  be  permitted 
to  testify  to  its  contents,  without  evidence  to  rebut  the  presumption  of  fraud.  Joan- 
nes V,  Biennett,  5  Allen,  169. 

Copies  of  letters  written  by  the  seconds  enga^  in  a  duel,  may  be  introduced  when 
it  is  shown  that  the  originals  were  last  seen  in  the  possession  of  an  officer  of  the 
United  States  Army,  absent  on  duty.    Moody  v.  Commonwealth,  4  Mete.  1.    8. 

On  proof  of  the  destruction  of  the  original  an  uncertified  copy  of  a  tele^m  was 
held  to  be  admissible.  State  v,  Hopkins,  50  Vt  316.  On  a  trial  for  perjury,  the 
contents  of  the  declaration  in  the  suit  in  which  the  perjury  is  alleged  to  have  been 
committed  may  be  proved,  when  the  declaration  is  proved  to  have  oeen  filed  and  it 
cannot  be  found.  Gordon  v.  State,  48  N.  J.  Law,  611.  Where  the  question  is 
whether  a  girl  is  a  minor  testimony  as  to  her  size  and  general  development  wiU  not 
be  leceivec^  to  prove  her  age  where  that  is  susceptible  of  direct  proof.  State  v.  Grif- 
fith, 67  Mo.  287. 
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had  been  received,  but  as  the  court  thought  that,  even  if  receivable,  it 
was  insufficient  for  the  purpose,  the  point  remained  undecided.  How- 
ever, in  R.  V.  Braintree,  28  JL.  J.,  M.  C.  1,  the  Court  of  Queen's  Bench 
thought  that  answers  to  such  inquiries  were  admissible  to  satisfy  the 
conscience  of  the  court  that  the  search  had  been  a  reasonable  one. 

Secondary  evidence— documents  in  the  hands  of  adverse  party. 
In  the  case  where  a  document  is  in  the  hands  of  an  adverse  party,  a 
notice  to  produce  it  in  court  must  be  given  to  him,  before  secondary 
evidence  of  its  contents  can  be  received.  Its  object  is  not,  as  was 
formerly  thought,  to  give  the  opposite  party  an  opportunity  of  pro- 
viding the  proper  testimony  to  support  or  impeach  the  documefit,  but 
it  is  merely  to  enable  him  to  produce  it  if  he  likes  at  the  trial,  and 
thus  to  secure  the  best  evidence  of  its  contents.  Dwyer  v,  Collins, 
7  Ex.  R.  639.  There  is  no  distinction  between  civil  and  criminal 
cases  with  regard  to  the  production  of  documents  after  notice  given 
to  produce  them,  and  with  r^ard  to  the  admissibility  of  secondary 
evidence  in  case  of  their  non-production.  R.  t?  Le  Marchand,  coram 
Eyre,  B.,  1  Leach,  300  (n).     In  R.  v.  Layer,  for  high  treason,  it  was 

S roved  by  a  witness,  that  the  prisoner  had  shown  him  a  paper  partly 
oubled  up,  which  contained  the  treasonable  matter,  and  then  im- 
mediately put  it  into  his  pocket;  and  no  objection  was  made  to  the 
witness  giving  parol  evidence  of  the  paper.  6  State  Trials,  229  (fo. 
ed.);  16  Howell's  St.  Tr.  170,  S.  C;  R.  t?.  Francia,  15  Howell's  St 
Tr.  941.  ' 

But  where  it  was  proved  that  a  ring  which  had  been  lost  had  an 
inscription  upon  it,  and  that  the  prisoner  had  been  seen  with  a  ring 
like  the  one  which  had  been  lost  and  with  an  inscription  upon  it,  the 
counsel  for  the  crown  was  not  permitted  to  ask  what  was  the  inscrip- 
tion upon  the  ring  seen  in  the  prisoner's  possession,  no  notice  topro- 
duce  the  ring  having  been  given  to  the  prisoner.  R.  v.  Farr,  4  F.  & 
F.  336.    See  R.  v.  Francis,  anie^  p.  2. 

A  notice  to  produce  will  let  in  secondary  evidence  in  criminal  as 
well  as  civil  cases,  where  the  document  to  be  produced  appears  to 
have  been  in  the  hands  of  the  agent  or  servant  of  the  prisoner  under 
such  circumstances,  as  that  it  might  be  presumed  to  have  come  to  his 
own  hands.  Colonel  Gordon  was  indicted  for  the  murder  of  Lieut- 
Colonel  Thomas  in  a  duel.  The  letter  from  Gordon  containing  the 
challenge  was  carried  by  Grordon's  servant,  and  delivered  to  Thomas's 
servant,  who  brought  a  letter  in  answer  and  delivered  it  to  Grordon's  ser- 
vant; but  it  did  not  appear  in  fact,  that  the  letter  was  ever 
delivered  to  (Jordon  himself.  Baron  Eyre  permitted  an  attested 
copy  of  the  latter  letter  to  be  read  against  the  prisoner,  and  left  it  to 
the  jury  as  evidence,  if  they  were  of  opinion  that  the  original  had 
ever  reached  the  prisoner's  hands.  Hotham,  B.,  concurred ;  but  Gould, 
J.,  thought  that  positive  evidence  ought  to  be  given  that  the  original 
had  come  to  the  prisoner's  hands.  R.  v.  Gordon,  O.  B.  1784;  1 
^^  ^  1  Leach,  300  (n).  Though  the  evidence  was  rightly  received  *there 
•J  seems  to  be  aa  error  in  leaving  the  preliminary  question  of  &ct 
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to  the  jury ;  all  such  questions  are  for  the  court  alone.  See  Boyle  v. 
Wiseman,  infra,  p.  13.  Where  a  prisoner's  attorney  produced  a  deed 
as  part  of  the  evidence  of  his  client's  title  upon  the  trial  of  an  eject- 
ment, in  which  the  prisoner  was  lessor  of  the  plaintiff,  and  the  deed 
was  delivered  back  to  the  attorney  when  the  trial  was  over,  it  was 
held  to  be  in  the  prisoner's  possession,  and  the  prisoner  not  producing  it 
in  pursuance  of  notice,  secondary  evidence  of  its  contents  was  received. 
Per  Vaughn,  B.,  R.  v.  Hunter,  4  C.  &  P.  128, 19E.  C.  L.  But  in  order  to 
render  a  notice  to  produce  availably,  the  original  instrument  must  be 
sho\ni  to  be  in  the  possession  of  the  opposite  party,  or  of  some  person 
in  privity  with  him,  who  is  bound  to  give  up  possession  of  it  to  him. 
Therefore,  where  a  document  is  in  the  hands  of  a  person  as  a  stake- 
holder between  the  defendant  and  a  third  party,  a  notice  to  produce 
will  not  let  in  secondary  evidence  of  its  contents,  Parry  r.  jVIay,  1 
Moo.  &  E.  279.     See  also  Laxton  r.  Reynolds,  18  Jur.  963,  Exoh. 

Secondary  evidence — ^notice  to  produce — ^when  dispensed  with. 

Where  from  the  nature  of  the  prosecution  the  prisoner  must  be  aware 
that  he  is  charged  with  the  possession  of  the  document  in  question, 
a  notice  to  produce  it  is  unnecessary.^  Thus,  upon  an  indictment  for 
stealing  a  bill  of  exchange,  parol  evidence  of  its  contents  may  be  given, 
without  any  proof  of  a  notice  to  produce.  R.  v,  Aickles,  1  Leach, 
294;  2  East,  P.  C.  675.  So  upon  the  trial  of  an  indictment  for  ad- 
ministering an  unlawful  oath,  it  may  be  proved  by  parol  that  the 
prisoner  r^d  the  oath  from  a  paper,  althoi^h  no  notice  to  produce 
that  paper  has  been  given.  R.  v.  Moor,  6  East,  419  (n).  See,  also, 
R.  V.  Farr,  supra,  p.  2,  where  the  prisoner  must  have  known  that  he 
was  charged  with  tne  possession  oi  the  ring,  although  this  point  does 
not  appear  to  have  been  taken. 

But  an  indictment  for  setting  fire  to  a  dwelling-house,  with  intent 
to  defraud  an  insurance  office,  is  not  such  a  notice  to  the  prisoner  as 
will  dispense  Avith  a  notice  to  produce  the  policy  of  insurance,  so  as  to 
allow  the  prosecutor  to  give  secondary  evidence  of  its  contents.  R.  v. 
Ellicombe,  5  C.  &  P.  522, 24  E.  C.  L. ;  1  Moo.  &  R.  260 ;  R.  v.  Kitson,  1 

^  The  nile  that  a  party  cannot  give  seoondary  evidence  of  the  contents  of  papera  in 
the  possession  of  the  otner  party,  unless  he  has  given  reasonable  notice  for  the  pro- 
duction of  the  papers  at  the  trial,  does  not  apply  to  cases  in  which  the  opposite  party 
must  know  from  the  nature  of  the  suit  or  prosecution,  that  he  is  charged  witn  the 
fraudulent  possession  of  the  papers.  State  v.  Mayberry,  4S  Me.  21S ;  Commonwealth 
V.  Messenger  et  aU  1  Bin.  273 ;  People  v.  Halbroke,  13  Johns.  90.  Or  when  the  partv 
has  fraudulently  obtained  possession,  or  has  it  in  court.  Pickering  v.  Meyers,  2  Bail.  llS. 

SA  notary  may  testify  to  the  contents  of  the  notice  of  protest  sent  by  him  to  the  en- 
orser,  thoueh  the  latter  has  not  been  notified  to  i>roduce  such  notice  at  the  trial.  Brooks 
V,  Blaney,  62  Me.  456.]  If  the  plaintiff  is  deprived  of  the  instrument  on  which  the 
action  is  brought  by  a  fraudulent  and  forcible  act  of  the  defendant,  the  plaintiff  may  give 
secondary  evidence  of  its  contents,  and  he  is  not  obliged  to  notify  the  defendant  to  pro- 
duce it  Gray  v.  Kemahan,  2  Rep.  Const  Ct  65.  On  a  trial  for  forgery  it  is  compe- 
tent to  prove  by  the  party  attempted  to  be  defrauded,  without  notice  to  produce 
papers,  tnat  the  defendant  had  previously  brought  to  him  the  draft  of  an  instrument 
which  he  saw  and  read^  but  never  executed,  and  which  was  different  from  the  deed 
afterwards  brought  to  him  as  the  same,  and  as  such  executed  by  him.  State  v,  Shurt- 
lifi^  is  Me.  868.    & 
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Dears,  C.  C.  R.  187;  22  L.  J.  M.  C.  118.  Upon  an  indictment  for 
peijury  it  was  held  that  secondary  evidence  of  a  draft  last  seen  in  the 
possession  of  the  prisoner  was  inadmissible,  no  notice  to  produce  hav- 
ing been  given  and  the  indictment  not  operating  as  a  notice.  It  must 
be  observed,  however,  that  the  course  which  the  evidence  took  at  the  ' 
trial  was  such,  that  a  great  deal  turned  on  the  contents  of  the  draft, 
and  on  alterations  alleged  to  have  been  made  in  it,  and  it  would  ap- 
pear tliat  this  circumstance  was  r^arded  by  several  of  the  judges  as 
of  great  importance.  Reg.  v.  El  worthy,  L.  R.,  1  C.  C.  R.  103;  37 
L.  J.,  M.  C.  3. 

A  notice  to  produce  is  not  requisite  where  the  document  tendered 
in  evidence  is  a  duplicate  original;  per  Lord  Ellenborough,  Philipson 
V.  Chace,  2  Campb.  110;  per  Bay  ley,  J.,  Colling  v,  Treweek,  6  B.  &  C. 
394,13E.C.L.;  or  a  counter  part;  Burleigh  r.Stibbs,  5  T.R.  465  ;Roed. 
SVest  V.  Davis,  7  East,  353 ;  Mayor  of  Carlisle  c.  Bkmire,  8  East,  487. 
Or  where  the  instrument  to  be  given  in  proof  is  a  notice,  as  a  notice  of 
action;  Jory  r.  Orchard,  2  B.  &  P.  39;  a  notice  of  the  dishonor  of 
a  bill  of  exchange;  Keene  v.  Beaumont,  2  B.  &  P.  288;  or  a  notice 
to  quit;  2  B.  &  P.  41.*  Nor  is  a  notice  to  produce  necessary  where 
^-  -  -J  *the  party  has  fraudulently  or  forcibly  obtained  possession  of  the 
•J  document,  as  from  a  witness  in  fraud  of  his  mjihpoena  duces  tecum. 
Goodered  v.  Armour,  3  Q.  B.  956,  43  E.  C.  L.* 

It  is  sufficient  to  dispense  with  a  notice  to  produce,  tliat  the  party 
in  possession  of  the  document  has  it  with  nim  in  court.  Dwyer 
V.  Collins,  7  Ex.  R.  639,  overruling  Bate  v.  Kinsey,  1  Cr,  M.  &  R. 
38. 

Secondary  evidenoe — ^notice  to  produoe — ^form  of.     It  is  not 

necessary  that  a  notice  to  produce  shall  be  in  writing ;  and  if  a  notice 
by  parol  and  in  writing  be  given  at  the  same  time,  it  is  sufficient  to 
prove  the  parol  notice  alone.    Smith  r.  Young,  1  Campb.  440  j  3 

^  Where  a  copy  of  a  pai)er  is  delivered  to  a  {Mtrty,  and  the  original  of  the  same  is 
kept  by  the  peruon  delivering  the  copy,  the  orij^nal  cannot  bo  read  in  evidence  to 
afiect  the  party  to  wliom  the  copy  is  delivered,  with  a  knowledge  of  its  contents,  with- 
out notioe  being  first  given  to  the  latter  to  produce  such  copy,  and  a  sufficient  ground 
being  laid  for  the  admission  of  a  copy  in  evidence.  Commonwealth  v.  Parker,  2 
Cush.  212.  Parol  evidence  may  be  given  of  the  contents  of  a  paper  not  produced  or 
accounted  for,  if  the  olyect  is  not  to  prove  the  facts  which  the  writing  would  prove, 
but  ooJy  something  collateral,  as  its  identity  with  or  difference  from  another  writing. 
West  r.  State,  2  Zab.  212. 

'  When  there  was  evidenoe  sufficient  to  warrant  the  belief  that  the  person  or  agent 
of  whom  the  defendant  claimed  had  got  possession  of  a  bill  of  sale,  m>m  himseu  to 
the  plaintiff,  and  fled  the  country  with  it,  it  was  held  that  further  proof  of  search,  or 
of  notioe  to  the  defendant  to  produce  it,  was  unneoessaiy.  Every  presumption  is  to 
be  made  in  odium  gpoliaioris,  Cheatham  v.  Riddle,  8  Tex.  162.  Secondary  evidence 
of  the  contents  of  a  writing,  which  is  in  the  possession  of  a  third  person  residing  out 
of  the  jurisdiction  of  the  oourt,^  and  which  cannot  be  presumed  to  be  in  the  possession 
of  the  opposite  party,  is  admissible  without  giving  previous  notice  to  saia  party  to 
produoe  the  original.  Shephard  v,  Giddings.  22  Conn.  282.  Parol  evidenoe  is  admis- 
sible to  show  the  oontents  of  a  paper  beyond  the  jurisdiction  of  the  court.  Brown  v. 
Wood,  19  Mo.  475.  The  naked  fact  of  voluntary  destruction,  without  explanation,  of 
a  paper,  is  held  such  presumptive  evidence  of  fraudulent  design  as  to  preclude  all 
secondary  evidence.    Bay  ley  v,  McMickle,  9  CaL  430.    8. 
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Russell^  340,  5th  ed.  Nor  is  a  notioe  to  produce  necessary  if  the 
document  be  known  and  can  be  proved  to  be  not  in  existence.  R.  t?. 
Haworth,  4  C.  &  P.  254, 19  E.  C.  L. ;  R.  v.  Sprag^,  cited  in  How  v. 
Hall,  14  East,  276(n.).  But  it  is  better,and  it  is  theuniversal  practice, to 
give  the  notice  in  writing.  No  particular  form  of  notice  is  requisite 
if  it  sufficiently  appear  what  the  document  is  which  is  required  to  be 
produced,  and  when  and  where  that  is  to  be  done.  Lawrence  t?.  Clark, 
14  M.  &  W.  251.  Where  under  a  notice  to  produce  "  all  letters, 
papers,  or  documents  touching  or  concerning  the  bill  of  exchange  men- 
tioned in  the  declaration,"  the  party  served  was  called  upon  to  pro- 
duce a  particular  letter.  Best,  C.  J.,  was  of  opinion  that  the  notice  was 
too  vague,  and  that  it  ought  to  have  point^  out  the  particular  letter 
requirSl.  France  v.  Lucy,  Ry.  &  Moo.  N.  P.  C.  341 ;  see  also  Jones 
V,  Edwards,  M'Cl.  &  Y.  149.  But  a  notice  to  produce  "  all  letters 
written  by  plaintiff  to  defendant  relating  to  the  matters  in  dispute  in 
this  action,  Jacob  v,  Lee,  2  Moo.  &  R.  33,  or  "  all  letters  written  to 
and  received  by  plaintiff  between  1837  and  1841,  both  inclusive,  by 
and  from  the  defendants,  or  either  of  them,  and  all  papers,  etc.,  relat- 
ting^  to  the  subject-matter  of  this  cause,"  Morris  v.  Hanson,  2  Moo. 
&  K.  392,  has  oeen  held  sufficient  to  let  in  secondary  evidence  of  a 
particular  letter  not  otherwise  snecified.  And  see  Rogers  v.  Custance, 
2  Moo.  &  R.  179. 

Secondary  evidenoe— notioe  to  prodnoe — to  whom  and  when. 
In  criminal  as  well  as  in  civil  cases  it  is  sufficient  to  serve  the  notice 
to  produce,  either  upon  the  defendant  or  prisoner  himself,  or  upon  his 
attorney.  Gates,  q.  t.  v.  Winter,  3  T.  R.  306 ;  M'Nally  on  Ev.  355 ; 
2  T.  R.  203  (n.) ;  3  Russell,  Cri.  342,  5th  ed.  And  it  may  be  left 
with  a  servant  of  the  party  at  his  dwelling-house.  Per  B^t,  C.  J., 
Evans  v.  Sweet,  R.  &  M.  83.  It  must  be  served  within  a  reasonable 
time,  but  what  shall  be  deemed  a  reasonable  time  must  depend  upon 
the  circumstances  of  each  particular  case.  The  prisoner  was  indicted 
for  arson.  The  commission  day  was  the  15th  of  March,  and  the  trial 
came  on  upon  the  20th.  Notice  to  produce  a  policy  of  insurance  was 
served  on  the  prisoner  in  gaol  upon  the  18th  of  March.  His  residence 
was  ten  miles  from  the  assize  town.  It  beingobjected  that  this  notice 
was  too  late,  Littledale,  J.,  after  consulting  JParke,  J.,  said,  "  We  are 
of  opinion  that  the  notice  was  too  late.  It  cannot  be  presumed  that  the 

Erisoner  had  the  policy  with  him  when  in  custody,  and  the  trial  might 
ave  come  on  at  an  earlier  period  of  the  assize.  We  therefore  think  that 
secondary  evidence  of  the  policgr  cannot  be  received."  R.  v.  Ellicombe,  5 
C.  &  P.  522,  24  E.  C.  L. ;  1  Moo.  &  R.  260 ;  S.  C.  R.  v.  Haworth,  4  C. 
&  P.  254,  19  E.  C.  L.,  S.  P.  So  where  the  notice  to  produce  a  policy  of 
insurance  w^s  given  to  the  prisoner  in  the  middle  of  the  *day  vi^-to 
preceding  the  trial,  the  prisoner's  residence  being  thirty  miles  *- 
from  the  assize  town,  it  was  held  to  be  too  late.  R.  v.  Kitson,  Dears. 
C.  C.  R.  187 ;  22  L.  J.,  M.  C.  118.  Notice  served  on  the  attorney  at 
his  office  on  the  evening  before  the  trial,  at  half-past  seven,  was  held 
by  Lord  Denman,  C.  J.,  to  be  insufficient  to  let  in  secondary  evidence 
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of  a  letter  in  his  client's  possession.     Byrne  v.  Harvey,  2  Moo.  &  R. 
89  ;  and  see  also  Lawrence  v.  Clark,  14  M.  &  W.  250. 

In  R.  t?.  Barker,  1  F.  &  F.  326,  a  notice  to  produce  policies  of 
insurance  served  on  the  prisoner's  attorney  on  Tuesday  evening,  the 
policies  being  then  twenty  miles  off,  and  the  trial  taking  place  on  the 
Thursday,  was  held  sufficient,  it  being  shown  that  there  was  an 
opportunity  of  procuring  the  policies,  if  the  prisoner  had  chosen  to 

do  80.^ 

Service  of  a  notice  on  a  Sunday  is  bad.  Per  Patterson,  J.,  in  Hughes 
V.  Budd,  8  Dowl.  P.  C.  315. 

Secondary  evidenoe — oonsequences  of  notice  to  produee.  The 
only  consequence  of  giving  a  notice  to  produce  is  that  it  entitles  the 
party  giving  it,  after  proof  that  the  document  in  question  is  in  the 
hands  of  the  party  to  whom  it  is  given,  or  of  his  agent,  to  go  into 
secondary  evidence  of  its  contents,  but  does  not  authorize  any  inference 
against  the  party  failing  to  produce  it.  Cooper  v.  Gibbons,  3  Campb.  363. 
It  would  seem,  however,  that  the  refusing  to  produce  is  matter  of  observa- 
tion to  the  jury.  Semb.  per  Lyndhurst,  C.  B.,  4  Tyrwh.  662 ;  1  Cr.  M, 
&  R.  41.2    But  g^  j)^  ^  Whitehead,  8  A.  &  E.  571,  35  E.  C-  L. 

If  a  party  to  the  suit  refuses  to  produce  a  document  when  called  on, 
he  cannot  afterwards  produce  it  as  his  own  evidence :  Laxton  v.  Rey- 
nolds, 18  Jur.  963,  Ex. ;  and  if  the  defendant  refuses  to  produce  a 
document,  and  the  plaintiff  is  thereby  compelled  to  give  secondary  evi- 
dence of  its  contents,  the  defendant  cannot  afterwards  produce  it  as 
imrt  of  his  own  case,  in  order  to  contradict  the  secondary  evidence. 
Doe  V.  Hodgson,  12  Ad.  &  E.  135, 40  E.  C.  L.  If  he  calls  for  papers, 
and  inspects  them,  they  will  be  rendered  evidence  for  the  opposite 
mrty.  Wharam  v.  Routledge,  5  Esp.  235 ;  Wilson  v.  Bowie,  1  C.  & 
r.  10,  12  E.  C.  L.*    Though  it  is  otherwise,  if  he  merely  calls  for 

^  A  notice  given  at  the  bar  during  the  progrees  of  a  trial  to  produce  a  fuiper,  is  not 
Bufficient  unless  it  appears  satisfactorily  tnat  the  paper  is  in  court  at  the  tin^e,  and  in 
poHflession  of  the  party  upon  whom  demand  is  made,  or  if  elsewhere,  that  it  could  be 
easy  of  access.  Atwell  v.  Miller,  6  Md.  10 ;  Barker  v.  Barker,  14  Wis.  131.  Notice  a 
few'  minutes  before  is  not  enough  unless  the  paper  is  in  court  McPherson  v.  Bath- 
bone,  7  Wend.  216.    See  Pickering  v.  Mevers,  2  Bail.  113. 

What  notice  sufficient,  see  Bogart  v.  Brown,  5  Pick.  18 ;  Bemis  ».  Charles.  1  Met. 
440.  When  a  paper  is  in  possession  of  the  attorney  of  the  party,  he  should  have 
notice  to  produce  it,  and  not  a  subpoma  duces  tecum,  McPherson  v.  Kathbone,  7  Wend. 
216.  A  paper  being  traced  into  the  possession  of  a  prisoner  in  close  custody,  notice 
to  produce  it  was  served  on  him  four  days  before  the  day  of  trial ;  his  residence  being 
four  and  a  half  miles  distant,  held  that  the  notice  was  sufficient  to  authdrize  the 
admission  of  secondary  proof.    State  v,  Hester,  2  Jones,  K.  C.  83.    8. 

'  Every  intendment  is  to  be  made  against  a  party  to  whose  xx>88e8sion  a  paper  is 
traced,  and  who  does  not  produce  it  on  notice.  Life  &  Fire  Co.  v.  Mechanics'  Co.,  7 
Wend.  31.  But  the  party  is  permitted  to  puige  himself  on  oath  from  the  possessioxi, 
Vasse  «.  Mifflin,  4  Wash,  a  C.  519.    S. 

*  If  a  book  or  document  be  called  for  by  a  notice  to  produce  it,  and  it  be  produced, 
the  mere  notice  does  not  make  it  evidence ;  but  if  the  party  giving  the  notice  takes 
and  inspects  it,  he  takes  it  as  testimony  to  be  used  by  either  partv  if  material  to  the 
issue.  Penobscot  Boom  Corporation  v.  Lamson,  16  Me.  224.  A  paper  produced  on 
notice  must  be  proved,  unless  he  who  produces  it  is  a  party  to  it  or  claims  a  beneficial 
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them  without  inspecting  them.  Sayer  v.  Kitchen,  1  Esp.  210.  Sec- 
ondary evidence  of  papers  cannot  be  given  until  the  party  calling  for 
them  has  opened  his  case,  before  which  time  there  can  be  no  cross-ex- 
amination as  to  the  contents.  Graham  v.  Dyster,  2  Stark.  N.  P.  23,  3 
E.  C.  L.  As  against  a  party  who  refuses,  on  notice,  to  produce  a  docu- 
ment, it  will  be  presumed  that  it  bore  the  requisite  stamp,  but  the  party 
refusing  is  at  lioerty  to  prove  the  contrary.  Crisp  v,  Anderson,  1 
Stark.  N.  P.  35,  2  E.  C.  L ;  Closmadeue  v.  Carrell,  18  Com.  B.  36, 
86  E.  C.  L. 

Secondary  evidence— privileged  oommunioations.  The  grounds 
upon  which  a  party  can  withhold  a  document  which  he  acknowledges 
to  possess,  and  which  he  is  called  upon  to  produce,  will  be  stated  here- 
after in  treating  of  privil^ed  communications  in  general.  It  has 
been  held,  that  it  is  the  party  who  seeks  to  give  secondary  evidence 
who  must  satisfy  the  court  that  the  witness  refuses  to  produce  the 
deed,  and  is  justified  in  doing  so.  The  party  in  possession  of  the 
document  must,  therefore,  be  served  with  a  mbpcena  duces  tecum  in 
the  ordinary  way,  and  he  must  appear  in  court  and  claim  his  priv- 
il^e.  If  the  privily  be  claimed  by  the  witness  on  behalf  of 
himself,  the  question,  whether  or  not  he  is  entitled  to  it,  will  be 
♦decided  on  his  evidence  only ;  but,  if  the  privily  be  claimed  r^^  o 
by  a  witness  on  behalf  of  another  person,  as  by  an  attorney  on  L 
behalf  of  his  client,  it  may  be  necessary  to  call  that  person ;  as,  if  he 
were  present,  he  might  waive  his  privilege.  But,  in  the  case  of  an 
attorney,  his  assertion,  that  in  withholding  the  document  he  is  acting 
by  his  client's  direction,  will  generally  be  sufficient.  Tayl.  Ev.  407  ; 
Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102 ;  Newton  v.  Chaplin,  10  C.  B. 
356,  70  E.  C.  L. ;  Phelps  v.  Prew,  3  E.  &  B.  430,  77  K  C.  L.  See 
further  jpost,  tit.  Privilege  of  Witness. 


Secondary  evidence — ^physical  inconvenience.  The  nature  of 
the  obstacles  which  render  it  impossible,  or  highly  inconvenient,  to 
produce  a  document  on  physical  grounds  must  be  proved  in  the  usual 
way.  This  being  done  to  the  satisfaction  of  the  court,  secondary  evi- 
dence of  the  contents  will  be  admitted.  Thus,  where  in  an  indictment 
for  unlawfully  assembling,  the  question  was,  what  were  the  devices 
and  inscriptions  on  certain  banners  carried  at  a  public  meeting,  it  was 
held  that  parol  evidence  of  the  inscriptions  was  admissible ;  R.  v. 
Hunt,  3  B.  &  C.  566,  10  E.  C.  L.  So  the  inscriptions  on  a  monument 
may  be  proved  by  parol ;  Doe  t?.  Cole,  6  C.  &  P.  359,  25  E.  C.  L. 
But  where  a  notice  was  suspended  by  a  nail  to  the  wall  of  an  office,  it 
was  held  that  it  must  be  produced ;  Jones  v.  Tarleton,  9  M.  &  W.  675. 

interest  under  it.  Lessee  of  Rhoads  v,  Selin,  4  Wash.  C.C.  710.  Proof  of  the  hand- 
ivriting  of  the  mgnature  to  a  lost  instrument,  when  the  knowledge  of  the  witness  as  to 
that  handwriting  has  been  acquired  since  he  saw  the  instrument,  must  be  of  the  most 
positive  and  unequivocal  kind ;  such  as  seeing  the  party  write  or  acknowledge  his 
signature.  Porter  o.  Wilson,  13  Pa.  641 ;  Stone  v.  Thomas,  12  Id.  209.  Witnesses  to 
prove  the  contents  of  a  lost  instiument  may  state  the  substance  thereof  without  giving 
the  exact  words.    Commonwealth  v.  Roark,  S  Cush.  210.    S. 
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Secondary  evidence  may  be  given  of  tablets  let  into  walls ;  or  where 
the  original  is  in  a  foreign  country  and  cannot  be  removed.  Alivon 
V.  Fumival,  1  C.  M.  &  R.  277 ;  see  Boyle  v.  Wiseman,  10  Ex.  R. 
647.1 

Secondary  eyidenoe-— pnblio  documents.  It  is  not  laid  down 
what  are  public  documents ;  but  as  in  all  other  cases,  it  is  the  party 
who  seeks  to  give  secondary  evidence  of  the  document,  who  must 
satisfy  the  court  that  the  document  is  of  a  public  nature,  within  the 
meaning  of  the  rule.  Many  documents  of  this  kind  will  be  found 
mentioned  in  the  chapter  on  Documentary  Evidence.  It  is  to  be 
observed,  that,  there  is  in  this  case  this  peculiarity,  that  a  particular 
kind  of  evidence  is  required  by  the  law  to  be  substituted  for  the  orig- 
inal, and  no  other  evidence  of  contents  of  public  documents  is  admis- 
sible. What  this  evidence  is  will  be  found  in  the  cliapter  already 
alluded  to.* 

Secondary  eyidenoe^-duty  of  judge.  The  preliminary  question 
of  fact  upon  which  the  admissibility  of  the  evidence  depends,  is  for 
the  decision  of  the  judge,  not  of  the  jury.'  And  in  order  to  decide  this 
question,  he  must  receive  all  the  evidence  which  is  tendered  by  either 
party  upon  the  point,  if  such  evidence  is  otherwise  proper.  Therefore, 
where  a  party  who  had  made  a  prima  facie  case  for  the  reception  of 
secondary  evidence  of  a  document,  proceeded  to  prove  its  contents  by 
the  parol  evidence  of  a  witness  who  had  seen  the  original,  on  which 
the  opposite  party  interposed,  and  showing  a  document  to  the  -witness^ 
asked  him  if  that  was  the  original,  which  the  witness  denied ;  it  was 
held  that  the  judge  was  bound  to  decide  the  collateral  question,  whether 
the  document  thus  oflered  was  the  original  or  not,  and  reject  or  receive 
the  secondary  evidence  aoconfingly.  Boyle  v.  Wiseman,  1  Jur. 
N.  8.  894. 

As  to  degrees  of  secondary  eridenoe.  In  Brown  v.  Woodman, 
6  C.  &  P.  206,  25  K  C.  L.,  it  was  said  by  Parke,  J.,  that  there  are 
no  d^rees  of  secondary  evidence;  and  he  held  that  a  defendant 
^j^-|  might  give  parol  *evid!enoe  of  the  contents  of  a  letter,  of  whidi 
-I  he  had  kept  a  copy,  and  that  he  was  not  bound  to  produce  the 
copy.  So  where  two  parts  of  an  agreement  were  prepared,  but  one  only 
was  stamped,  which  was  in  the  custody  of  the  defendant,  who,  on  notice, 
refused  to  prodi^pe  it,  the  court  rulerf  that  the  plaintiff  might  give  the 
draft  in  evidence,  without  putting  in  the  part  of  the  agreement  which 
was  unstamped.     Gamons  v.  Swift,  1  Taunt  507.     This  principle 

^  Wherever  eyidenoe  of  the  condition  of  clothes  or  other  articles  of  personal  prop- 
erty is  material,  it  may  be  given  by  witnesses  without  prodacing  the  things  them- 
selves.   Commonwealth  v.  Pope,  103  Mass.  440.  S. 

'The  contents  of  a  judicial  record  which  has  been  lost  may  be  proved  by  parol,  the 
same  as  any  other  writing.    A  copy  is  not  required.    Bridges  v.  Thomas,  60  Ga.  378. 

*  It  will  not  do  to  admit  improper  evidence,  and  then  leave  the  question  of  its  per- 
tinency to  the  jury.  That  la  to  submit  a  questioa  of  law  to  Uie  jury.  People  v.  Ivey, 
49  CaL  66w 
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was  distinctly  affirmed  in  Doe  v,  Ross^  7  M.  &  W.  102,  and  in  Hall 
V.  Ball,  3  M.  &  Gr.  242,  42  E.  C.  L.  The  only  exception  is  where, 
as  in  the  case  of  public  documents,  some  particular  species  of  evidence 
has  been  specially  substituted  for  the  original.  But,  even  in  this  case^ 
if  good  reason  can  be  shown,  why  neither  the  original  evidence  nor 
the  substituted  evidence  can  be  produced,  secondary  evidence  of  the 
ordinary  kind  will  be  admissible.  Taylor  Ev.  459;  Thornton  v. 
Shetford,  1  Falk.  284 ;  M'Dougall  v.  Gowiy,  Ry.  &  M.  392 ;  Anon., 
1  Vent.  267.^ 

It  is  hardly  necessary  to  say  that,  even  if  secondary  evidence  be 
admissible,  a  copy  of  a  document  is,  in  itself,  no  evidence  of  the  con- 
tents of  the  original ;  and  it  can  only  become  so  when  verified  by  the 
oath  of  a  witness.  Fisher  v,  Samuda,  1  Camp.  190;  Tayl.  Ev.  460- 
Still  less  is  a  copy  of  a  copy  any  evidence  of  the  contents  of  the  original. 
Evrin^am  v.  Roundhill,  2  Moo.  &  Ry.  138;  Zielman  v.  Poofey,  1 
Stark.  N.  P.  168,  2  E.  C.  L.  But  it  might  become  so,  if  in  addition  to 
being  itself  verified,  the  copy  from  which  it  was  taken  was  verified  also. 

^  Proof  of  the  contents  of  a  lost  paper  should  be  the  best  the  party  has  in  his  power 
to  produe^  and  at  aU  events  such  as  to  leave  no  reasonable  doubt  as  to  the  substantial 
parts  of  the  paper.  Renner  r.  Bank  of  Columbia,  9  Wheat.  581.  If,  in  an  indict- 
ment for  forgery,  the  instrument  be  destroyed  or  suppressed  b^  the  prisoner,  the  tenor 
may  be  proved  by  parol  evidence.  The  next  best  evidence  is  the  rule :  therefore,  if 
there  be  a  copy  which  can  be  sworn  to,  that  is  the  next  best  evidence.  United  States 
V,  Britton,  2  Mas.  464.  Copies  of  deeds  made  by  disinterested  persons,  of  good  char- 
acter, and  under  circumtances  that  create  no  imputation  of  fraud,  may  be  received 
in  evidence  when  the  original  is  proved  to  be  lost.  Allen  v.  Parish,  3  Hammond,  107. 
Due  notice  having  been  ^ven  to  produce  a  letter,  written  by  one  party  to  another, 
and  the  latter  not  producme  it,  the  former  proved  by  his  clerk  that  he  copied  the 
letter  in  a  letter  book,  and  that  it  was  his  mvariable  custom  to  carry  letters  thus 
copied  to  the  post-office,  and  seldom  handed  them  back ;  but  could  not  recollect  that 
he  sent  this  particular  letter :  held  sufficient  evidence  of  sending  the  letter,  and  that 
a  copy  was  admissible  evidence.  Thelhimer  v,  Brinckerhoiil  6  Cow.  90 1  United 
States  r.  Gilbert,  2  Sumner,  81.  A  letter-press  copy,  made  at  the  time  of  writing  the 
original  paper,  cannot  be  read  in  evidence  as  an  original.  Chapin  v.  Siger,  4  SfcL. 
378.  Evidence  of  the  contents  of  a  letter  written  by  tlie  plaintifis  to  the  defendant  ia 
not  admissible,  where  it  appeared  that  the  plaintiffii  had  in  their  possession  Afac'SinUU 
of  the  original  which  they  failed  to  produce.    Stevenson  v.  Hoy,  43  Pa.  191.    S. 
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of  intent  to  defraud 24 


Gheneral  nature  of  presmnptive  evidenoe.  No  subject  of  crim* 
inal  law  has  been  more  frequently  or  more  amply  discussed  than  that 
of  jH-esumptive  evidence,  and  no  subject  can  be  inore  important ;  the 
nature  of  the  presumptions  made  in  criminal  cases  being  the  feature 
of  English  law  which  distinguishes  it  most  strongly  from  all  the  con- 
tinental systems.  It  is  not  possible  to  discuss  in  this  place,  at  any 
length,  the  principles  of  evidence,  but  it  is  necessary  to  point  out 
what  is  the  general  nature  of  presumptive  evidence.  "A  presump- 
tion of  any  feet  is  properly  an  inference  of  that  fact  from  other  facts 
that  are  known :  it  is  an  act  of  reasoning."  Per  Abbott,  C.  J.,  Bex  t?. 
Burdett,  4  B.  &  Aid.  95  at  p.  161,  6  E.  C.  L.  When  the  fact  itself  can- 
not be  proved,  that  which  comes  nearest  to  the  proof  of  the  feet  is  the  proof 
of  the  circumstances  that  necessarily  and  usually  attend  such  feet,  and 
they  are  called  premrrvpiions  and  not  proofs;  for  they  stand  instead  of 
the  proofe  of  the  fex*  until  the  contrary  be  proved.  Gilb.  Ev.  157  *. 
The  instance  selected  by  Chief  Baron  Gilbert  to  illustrate  the  nature 
of  presumption  is,  where  a  man  is  discovered  suddenly  dead  in  a 
room,  and  another  is  found  running  out  in  haste  with  a  bloody  sword ; 
that  is  a  violent  presumption  that  he  is  the  murderer ;  for  the  blood, 
the  weapon,  and  the  hasty  flight,  are  all  the  necessary  concomitants  of 
such  fects ;  and  the  next  proof  to  the  sight  of  the  fact  itself  is  the 
proof  of  those  circumstances  that  usually  attend  such  fact.     Id. 

It  is  evident  that,  in  every  trial,  numberless  presumptions  mustJbe 
made  by  the  jury ;  many  so  obvious  that  we  are  haraly  aware  that 
they  are  necessary,  and  these  present  no  difficulty ;  but  with  regard  to 
others,  great  care  and  caution  is  necessary  in  making  them,  and  it  is 

*  Wheel.  C.  C.  132,  a ;  Id.  100.  Presumptions  are  allowed  when  the  fiicts  to  be  pre- 
Bamed  are  consistent  with  the  duty,  trust  or  power  authorized,  and  tend  to  subserve 
the  purposes  of  justice ;  but  when  the  act  would  be  unauthorized  by  the  trust  or  office, 
or  are  contrary  to  the  duty  of  the  party  assuming  the  power,  no  such  presumption  can 
be  admitted.    Bowan  v.  iJamb,  4  Greene^  468.    S. 
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ioT  this  reason  that  there  are  certain  practical  rules  which  it  is  always 
desirable  to  observe  on  this  subject.^ 

There  are  indeed  some  presumptions  which^  as  the  phrase  is^  the 
*law  itself  makes ;  that  is,  the  law  forbids,  under  certain  circum-  p^-  ^ 
stances  and  for  certain  purposes,  any  other  than  one  inference  to  be  ^ 
drawn,  whether  that  inference  be  time  or  false.  There  are  but  few  such 
presumptions  in  criminal  cases,  and  those  few  mostly  in  favor  of  the  pris- 
oner. Wliere  presumptions  against  the  prisoner  have  been  impera- 
tively directed  by  the  law,  the  rule  lias  generally  been  looked  on  with 
disfavor ;  as,  for  instance,  the  presumptions  required  by  the  21  Jac.  1, 
c,  27,  that  a  woman  delivered  of  a  bastard  child,  who  should  en- 
deavor to  conceal  its  birth,  should  be  deemed  guilty  of  murder.  This 
odious  statute  was  repealed  by  43  Geo.  3,  c.  58,  s.  3. 

Th^e  two  kinds  of  presumptions  are  generally  distinguished  as 
presumptions  of  law  and  presumptions  of  fact,  respectively.  With 
regard  to  presumptions  of  law  there  is  not  much  difficulty,  the  cir- 
cumstances under  which  they  arise  being  generally  pretty  clearly 
defined.*  It  is  not  so,  however,  with  regard  to  presumptions  of  fact, 
there  being  frequently  the  difficulty  not  only  of  deciding  whether  a 
particular  presumption  ought  to  be  made  at  all,  but  whicn  of  several 
presumptions  arising  out  of  the  same  state  of  facts  is  the  right  one. 

The  difference  between  the  rules  as  to  presumptions  in  civil  and 
criminal  cases  seems  to  arise  from  this :  that  in  civil  cases  it  is  always 
necessary  for  a  jury  to  decide  the  question  at  issue  between  the  parties, 
and,  whatever  be  their  decision,  the  rights  of  the  parties  will  aocoixl- 
ingly  be  affected ;  however  much,  therefore,  they  may  be  perplexed, 
they  cannot  escape  from  giving  a  verdict  foundea  upon  one  view  or  the 
other  of  the  conflicting  facts  before  them ;  presumptions,  therefore,  are 
necessarily  made  on  comparatively  weak  grounds.  But  in  criminal 
cases,  there  is  always  a  result  open  to  the  jury,  which  is  practically 
looked  upon  as  merely  negative,  namely,  that  which  declares  the  ac- 
cused to  be  not  guilty  of  the  crime  with  which  he  is  charged.  In  cases 
of  doubt  it  is  to  this  view  that  juries  are  taught  to  lean.  1  Phil.  Ev. 
456,  10th  ed. ;  M'Nally,  Ev.  p.  678.     Great  caution  is  doubtless  nec- 

^  It  is  no  presumption  against  a  defendant  to  a  criminal  charge  that  he  does  not 
produce  as  a  witness  a  person  liaving  a  knowledge  of  material  iacts,  where  the  evidence 
IS  equally  accessible  to  the  prosecution.  State  v.  Hosier,  55  la.  517.  Presumption 
is  not  proof,  and  is,  therefore,  not  a  legitimate  foundation  for  a  second  presumption ; 
but  where  the  first  presumption  is  only  confirmatory  of  what  has  been  proved,  it  mav 
be  invoked  in  support  of  the  second  presumption.  Morris  v.  Indianapolis  &  St.  Louis 
R  R  Co.,  10  Bridw.  (lU.)  389. 

'  In  the  absence  of  proof  to  the  contrarjr,  the  common  law  of  another  State  will  be 
presumed  to  be  the  same  as  that  of  the  tribunal  of  trial.  Cheff  v.  Mut  Benefit  Life 
Ins.  Co.,  13  Allen  (Mass.)  308 ;  Cox  v.  Morrow,  14  Ark.  608 ;  Holmes  v.  Broughton,  10 
Wend.  75 ;  Bundy  v.  Hart,  46  Mo.  463 ;  Reese  v.  Harris,  27  Ala.  301 ;  Crake  v.  Crake, 
18  Ind.  156;  Hill  v.  Qriflsby,  32  CaL  55;  Walsh  r.  Dart,  12  Wis.  635;  Bramhall  v. 
Van  Campen,  8  Minn.  13;  Green  v,  Bugely,  23  Tex.  539 ;  Lucas  v.  Lodew,  28  Mo. 
342 ;  Meyer  v.  McCabe,  73  Mo.  236.  Compare  Rowlands  v.  Manley,  80  Ind.  185.  But 
there  is  no  sucli  presumption  as  to  statute  law.  Cutter  v.  Wright,  z2  N.  Y.  472 ;  Smith 
V.  Whittaker,  23  111.  367^  It  is  not  necessary  to  prove  that  whiskey  is  an  intoxicating 
liqaor ;  of  such  things  the  courts  take  judicial  notice.  Egan  v.  State,  53  Ind.  162. 
Wnere  a  statute  makes  an  act  unlawful,  without  a  license,  the  presumption  is  against 
the  ddendant,  unless  he  produces  his  license.    State  v.  Higgins,  13  B.  L  330. 
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essary  in  all  cases  of  presumptive  evidenoe ;  and,  accordingly,  Lord 
Hale  has  laid  down  two  rules  with  regard  to  the  acting  upon  such 
evidence  in  criminal  cases.  "I  would  never/^  he  says,  "  convict  any 
person  of  stealing  the  goods  of  a  certain  person  unknovmj  merely 
oecause  he  could  not  give  an  account  how  ne  came  by  them,  unless 
there  was  due  proof  made  that  a  felony  was  committed  of  these  goods/' 
And  again,  "  i  would  never  convict  any  person  of  murder  or  man- 
slaughter, unless  the  fact  were  proved  to  be  done,  or,  at  least,  the  body 
found  dead."  2  Hale,  290.  So  it  is  said  by  Sir  William  Bkckstone, 
4  Comm.  359,  that  all  presumptive  evidence  of  felony  should  be 
admitted  cautiously,  for  the  law  nolds  that  it  is  better  tlmt  ten  guilty 
persons  escape,  than  that  one  innocent  suffer.  The  following  case  on 
this  subject  was  cited  by  Garrow,  arguendo  in  R.  v,  Hindmarsh,  2 
Leach,  571.  The  mother  and  reputed  father  of  a  bastard  child  were 
observed  to  take  it  to  the  margin  of  the  dock  in  Liverpool,  and  after 
stripping  it,  to  throw  it  into  the  dock.  The  body  of  the  infimt  was  not 
afterwards  seen,  but  as  the  tide  of  the  sea  flowed  and  reflowed  into 
and  out  of  the  dock,  the  learned  judge  who  tried  the  &ther  and  mother 
for  the  murder  of  their  child  observed  that  it  was  possible  the  tide  might 
have  carried  out  the  living  in&nt,  and  the  prisoners  were  acquitted. 

"With  respect  to  the  comparative  weight  due  to  direct  and  pre- 
sumptive evidence,  it  has  be^  said  that  circumstances  are  in  many 
^^  y-i  *cases  of  greater  force  and  more  to  be  depended  on  than  the 
J  testimony  of  living  witnesses ;  inasmuch  as  witnesses  may  either 
be  mistaken  themselves,  or  wickedly  intend  to  deceive  others ;  whereas 
circumstances  and  presumptions  naturally  and  necessarily  arising  out 
of  a  given  fact  cannot  lie.  Per  Mountenoy,  B.,  Annesley  v.  Lord 
Anglesea,  9  St.  Tr.  426 ;  17  Howell,  St.  Tr.  1430.  It  may  be  ob- 
served, that  it  is  generally  the  property  of  circumstantial  evidence  to 
bring  a  more  extensive  assemblage  of  &cts  under  the  comizance  of  a 
juiy,  and  to  require  a  greater  number  of  witnesses,  than  wiere  the  evi- 
dence is  direct,  whereby  such  circumstantial  evidence  is  more  capable 
of  being  disproved  if  untrue.  See  Bentham's  Bationale  of  Judicial 
Evidence,  vol.  3,  p.  251.  On  the  other  hand,  it  may  be  observed, 
that  circumstantial  evidence  ought  to  be  acted  on  with  great  caution, 
especially  where  an  anxiety  is  naturally  felt  for  the  detection  of  great 
crimes.  This  anxiety  ofl«n  leads  witnesses  to  mistake  or  exaggerate 
&cts,  and  juries  to  draw  rash  inferences.  Not  unfrequently  a  pre- 
sumption is  formed  from  circumstances  which  would  not  have  existed 
as  a  groimd  of  crimination,  but  for  the  accusation  itself;  such  are  the 
conduct,  demeanor,  and  expressions  of  a  suspected  person,  when  scru- 
tinized by  those  who  suspect  him,  And  it  may  be  observed,  that  cir- 
cumstantial evidence,  which  must  in  general  be  submitted  to  a  court  of 
justice  through  the  means  of  witnesses,  is  capable  of  being  perverted  in 
like  manner  as  direct  evidence,  and  that,  moreover,  it  is  subjected  to 
this  additional  infirmity,  that  it  is  composed  of  inferences  each  of  which 
may  be  fellacious."     Phill.  Ev.  468,  10th  ed.^ 


Roe, 


*  As  to  circomstantial  evidence,  see  McCann  v.  State.  13  Sm.  &  Mar.  147 ;  State  v, 
^  12  Yt  93;  People  v.  Videto,  1  Parker  a B.  603 ;  Bippey  v.  Miller,  1  Jones'  Law, 
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Qdneral  instances  of  presumption.    Aa  almost  eveiy  fact  is  capa- 
ble of  being  proved  by  presumptive  as  well  as  by  positive  evidence,  it 

479 ;  Moore  v,  Ohio>  2  O.  St  500.  ("State  v,  Norwood,  74  N.  C.  247 ;  Reardon  v. 
State,  4  Tex.  App.  602.]  Even  in  tne  case  of  a  capital  offence  it  is  not  neces- 
sarj  that  the  evidence  should  produce  an  absolute  certainty  upon  the  minds  of  the 
juiy.  Sumner  v.  State,  6  Blackf.  579.  [It  is  not  error  for  the  court  to  instruct 
the  jury  that  there  is  no  inherent  difference  between  direct  and  circumstantial 
evidence,  when  properly  qualilied  by  an  explanation  of  the  force  of  such  evidence. 
People  V.  Morrow,  (50  CaL  142.]  If  it  is  a|)parent  that  the  accused  is  so  situated  that  he 
oould  give  evidence  of  all  the  facts  and  circumstanoes  as  they  existed,  and  he  fails  to 
offer  such  proof,  the  natural  conclusion  is  that  if  produced  instead  of  rebutting  it 
would  sustain  the  charge.  Com.  v,  Webster,  5  Cusn.  295 ;  People  v.  McWhorter,  4 
Barb.  433.  [But  this  presumption  will  not  arise  where  the  evidence  is  et^ually 
accessible  to  the  prosecution.  State  v.  Rosier,  55  la.  517.  Nor  where  the  witness 
who  is  not  called  is  an  alleged  accomplice.  State  v.  CousinSj  58  la.  250.1  When  the 
evidence  is  circumstantial  only,  the  jury,  in  order  to  convict,  must  find  the  circum-  . 
stances  to  be  clearly  proved  as  &cts,  and  must  also  find  that  those  facts  clearly  and  un- 
equivocally imply  the  guilt  of  the  prisoner,  and  that  they  cannot  be  reasonably  recon- 
ciled with  any  nypothesis  of  his  innocence.  United  States  v.  Douglass,  2  Blatch.  207* 
[  Walbridge  t;.  State,  13  Neb.  236 ;  Williams  v.  State,  41  Tex.  209 ;  Barnes  v.  State,  Id. 
342 ;  Beavers  v.  State,  58  Ind.  530.]  The  true  test  as  to  whether  evidence  amounts  to 
proof  in  criminal  cases  is,  whether  the  circumstances  proved  produce  moral  convic- 
tion, to  the  exclusion  of  every  reasonable  doubt ;  and  if  this  result  is  caused  by  the 
evidence,  it  can  make  no  difference  whether  the  testimony  that  leads  to  it  is  positive 
or  circumstantial.  Mickle  v.  State,  27  Ala.  20.  [Faulk  v.  State,  52  Ala.  415.  But  the  . 
doubt  must  be  a  reasonable  one.  The  jury  should  not  indulge  in  the  supposition 
of  facts  not  proven.  Bay  v.  State,  50  Ala.  104 ;  Cohen  v.  State,  Id.  108 ;  People  v.  Ashe, 
44  Cal.  288 ;  People  v,  Brannon,  47  Gal.  96 ;  White  v.  State,  36  Tex.  347 ;  lirle  r.  Peo- 
ple, 73  IlL  329.  A  speculative  doubt  is  not  a  reasonable  doubt  Kennedy  v.  State^ 
107  Ind.  144.1  In  tne  application  of  circumstantial  evidenca  the  utmost  caution 
should  be  used.  It  is  always  insufficient,  when  assuming  all  to  oe  proved  which  the 
evidence  tends  to  prove,  some  other  hypotheeb  may  stiU  be  true.  Algheri  v.  State, 
25  Miss.  584;  Kippey  v.  Miller,  1  Jones,  N.  G.  479.  |;State  v.  Nelson,  11  Nev.  334; 
Johnson  o.  Commons,  29  Gratt.  (Va.)  796.  But  this  is  not  so  where  the  evidence  is 
not  circumstantial,  but  direct;  Cone  v.  State,  13  Tex.  App.  483;  or  where  it  is  the 
intent  only  which  is  proved  oy  circumstantial  evidence.  State  v.  Maxwell,  42  la. 
208 ;  ef.  Black  v.  State,  1  Tex.  App.  368 ;  Cohen  v.  State,  32  Ark.  226.]  In  a  case  of 
drcamstantial  evidence,  the  &ct  that  the  accused  was  of  a  peaceful  temper  and  habits 
was  held  to  be  admissible.    Carrol  v.  State,  3  Humph.  315. 

In  all  cases  of  circumstantial  evidence  the  rule  is  now  established  by  a  great  pre- 
ponderance of  authority  to  be  necessary,  not  only  that  the  circumstances  shall  all 
concur  to  show  that  the  prisoner  committed  the  crime,  but  that  they  all  are  incon- 
sistent with  any  other  rational  conclusion.  Home  v.  State,  1  Kan.  42 ;  People  v. 
Shuler,  28  CaL  490 ;  State  v.  Johnson,  19  I&  230 ;  State  v,  Collins,  20  Id.  85 ;  People 
V.  Strong,  30  Cal.  151 ;  Orr  v.  State,  34  Ga.  342 ;  Joe  v.  State,  38  Ala.  422 ;  People  v. 
Dick,  32  CaL  213;  Turbeville  v.  State,  40  Ala.  715;  James  v.  State,  45  Miss.  572; 
Scfausler  v.  State,  29  Md.  394 ;  Martin  v.  State,  38  Ga.  293 ;  Commonwealth  v,  Annis, 
15  Gray,  197.  See  State  v,  Coleman,  22  La.  An.  455 ;  People  v.  Phipps,  39  Cal.  326 ; 
Pitts  V.  State,  43  Miss.  472;  State  v.  Van  Winkle,  6  Nev.  340.  [State  v.  WUlmgham, 
33  La.  An.  537.] 

Wherever  a  reasonable  doubt  exists  of  the  prisoner's  guilt  in  any  case  the  jury 
should  acquit  State  v.  Ostrander,  18  la.  435;  Elven  v.  State,  30  Ga.  869 ;  State  v. 
Borabacher,  19  la.  154;  Arnold  i^.  State,  23  Ind.  170;  Mose  v.  State,  36  Ala.  311 ; 
People  V,  Lackanaisy  32  Od.  433 ;  People  v.  William,  Id.  280 ;  State  v.  Daley,  41  Yt. 
664;  Oark  v.  State,  37  Ga.  91 ;  Connor  v.  State,  34  Tex.  659;  Dorse^r  r.  State,  Id.  651 ; 
Lowder  v.  Commonwealth,  8  Bush.  432 ;  Commonwealth  v.  Cunmngham,  104  Mass. 
545 ;  Bradley  v.  States  31  Md.  492 ;  Commonwealth  v,  Carey,  2  Brews.  404 ;  Common- 
wealth V.  Drum,  58  Pa.  9 ;  Long  r.  State,  38  Ga.  491 ;  Sparks  v.  Commonwealth,  3 
Bush,  111 ;  Moorer  v.  State,  44  Ala.  15 ;  State  v.  Van  Winkle,  6  Nev.  340 ;  Heins  v 
People,  30  111.  256 ;  [Castle  v.  State^  75  Ind.  146 ;  People  v.  Brown,  59  Cal,  345 ;  Harde 
man  v.  State,  12  Tex.  App.  350;  Green  r.  State,  12  Tex.  App.  51] ;  and  this  rule 
applies  in  the  prisoner's  lavor  even  as  to  substantive  matters  of  aefenc&  such  aa 
insanity,  or  alibi,  etc.,  set  up  by  him*    Adams  v,  State^  42  Ind.  373 ;  PoUazd  v.  States 
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would  be  impossible  to  enumerate  the  various  cases  in  which  the  former 
evidence  has  been  admitted.     It  may  be  useful,  however,  to  state  some 

63  Mia8.  410 ;  People  v.  Pearsall,  50  Mich.  233 ;  Hoge  v.  People,  117  111.  35.  The 
doctrine  of  reasonable  doubt  applies  only  to  criminative  and  not  to  exculpatory  facts. 
Dyson  v.  hstate,  13  Tex.  App.  402.]  If  his  evidence  raises  a  re»«nnable  doubt,  he  is 
entitled  to  the  benefit  of  it.  State  v,  McGluer,  5  Nev.  132 ;  State  t  EUick,  1  Win.  56 ; 
Chappel  r.  State,  7  Cold.  92 ;  Boswell  r.  Commonwealth,  20  Gratv.  860:  State  r.  Hund- 
ley, 4t)  Mo.  414 ;  People  v,  Schryver,  42  N.  Y.  1 :  Chase  v.  People,  40  111.  352 ;  State  v. 
Klmger,  43  Mo.  127 ;  State  v.  Felter,  32  la.  49 ;  McKensie  v.  State,  42  Ga.  334 ;  Brad- 
ley V.  State,  31  Ind,  492;  McFarlund's  Case,  8  Abb.  Pr.  N.  S.  57,  93:  but  see  as  to 
doubt  of  sanity,  Kriel  v.  Commonirealth,  5  J^ush,  362.  S. 

On  insanity,  see  People  v,  Wilson,  41)  Cal.  13 ;  State  r.  Bruce,  48  la.  530 ;  Daeey  v.  Peo- 
ple, 116  111.  555.  It  is  error  to  refuse  to  instruct  the  jury  that  the  defendant  is  presumed 
to  be  innocent.  Line  v.  State,  51  Ind.  172.  On  the  other  hand,  falsehoods  uttered  by  the 
prisoner  when  satisfactorily  proved  are  circumstantial  evidence  to  establish  his  guilt. 
State  V.  Benner,  64  Me.  267.  Where  the  defence  is  an  alibi,  proved  by  two  witnesses 
who  were  contradicted  by  a  boy,  that  the  jury  eave  credence  to  the  boy  is  not  ground  to 
set  aside  the  verdict.  Kogers  v.  People,  98  111.  581.  To  sustain  an  alibi  the  evidence 
therefor  must  reasonably  exclude  the  poesibilitv  of  presence.  Johnson  v.  State,  59  G  a. 
142 ;  State  t*.  Fenlason,  78  Me.  495.  To  estabfish  an  alibi  it  is  not  necessary  that  the 
jury  should  be  folly  satisfied  of  its  truth.  State  v,  Henry,  48  la.  403 ;  State  v.  ICorth- 
nip,  48  la.  583 ;  Howard  r.  State,  50  Ind,  190 ;  State  r.  Jaynes,  78  N.  C.  504 ;  State  tr. 
Hardin,  46  la.  623 ;  State  v,  Watson,  7  &  C.  63 ;  Staroan  v.  State,  14  Neb.  68.  It  is 
sufficient  if  it  raises  a  reasonable  doubt.  Mc Anally  v.  State,  74  Ala.  9 ;  Johnson  v. 
State,  21  Tex.  App.  368.  While  failure  to  prove  an  alibi  raises  no  presumption 
against  the  prisoner,  detection  of  a  fraudulent  attempt  to  establish  a  fictitious  alibi 
may  have  such  an  enect  Porter  v.  State.  55  Ala.  95 ;  Turner  v.  Commonwealth,  86 
Pa.  54;  Pilger  v.  Commonwealth,  18  W.  K.  C.  (Pa.)  136;  S.  C,  1  Pa.  Sup.  Ct.  Dig.  65. 
^Evidence  to  prove  an  alibi  sliould  be  received  with  great  caution,  but  tne  defence  if 
^established  is  equal  to  any  other.  Prove  v.  State,  55  Ala.  222.  \Vhere  the  defence 
is  an  alibi,  the  burden  of  proof  is  on  the  defendant.  State  v.  Hamilton,  57  la.  596 ; 
State  V.  Krewsen,  Id.  588 ;  State  v.  Bruce,  48  la.  530 ;  State  v.  Beed,  62  la.  40 ;  State  v. 
Hemrick,  62  la.  414 ;  State  v.  Fry,  67  la.  475.  So  also  of  insanity.  Bond  v.  State,  23 
Ohio  St.  349.  Where  the  court  has  instructed  the  jury  generally  on  the  subject^  of 
reasonable  doubt,  it  is  not  error  to  refuse  to  charge  specially  on  the  evidence  which 
may  raise  the  doubt.  Gibbs  v.  State,  1  Tex.  App.  12 ;  People  v.  Cruger,  4  N.  Y.  Crim. 
Bep.  60.  Where  the  defence  of  an  alibi  is  set  up,  and  the  prosecution  puts  in  evidence 
which  contradicts  this  defenca  if  the  jury  prefer  to  believe  the  witnesses  for  the  pros- 
ecution, the  weight  of  the  eviaenoe  is  for  tnem,  and  their  verdict  will  not  be  set  aside, 
Boyle  V.  State,  5  Tex,  App.  442.  An  unsuccessful  attempt  to  prove  ao  alibi  is  not 
conclusive.    Kilgore  v.  State,  74  Ala.  1 ;  Porter  v.  State,  5d  Ala.  95. 

A  failure  to  establish  an  alibi  is  not  conclusive  against  the  prisoner.  State  v, 
Collins,  20  la.  85 ;  it  raises  no  presumption  against  him.  Toler  v.  State^  16  O.  St 
683.    S.    Turner  v.  Commonwealth,  86  Pa.  54. 

It  is  erroneous  to  char^  "  that  he  who  is  to  pass  on  the  question  is  not  at  liberty  to. 
disbelieve  as  a  juror,  while  he  believes  as  a  man."  State  v.  Collins,  20  la.  85 ;  State 
V.  Prattj  Id.  267.  [See  Munden  i;.  State,  37  Tex.  353;  Williams  v.  State,  Id.  474.] 
On  a  cnminal  trial,  if  the  commonwealth  fails  to  make  out  a  prima  fatie  case,  the  &ct 
that  the  defendant  produces  no  evidence  to  negative  an  averment  which  the  govern- 
ment is  bound  to  prove^  will  not  warrant  Uie  jury  in  finding  that  such  averment  is 
proved.  Commonwealth  v,  Hardiman,  9  Gra^,  136.  [Nor  is  the  fact  that  defendant 
nas  made  no  defence  in  his  preliminary  examination  before  the  magistrate  admissible 
against  him.  Templeton  r.  People,  27  Mich.  501.]  Wherever  in  criminal  cases  the 
examination  of  the  evidence  given  upon  a  challenge  leaves  a  reasonable  doubt  of  the 
impartiality  of  a  juror,  the  defendant  should  have  the  benefit  of  the  doubt,  and  the 
juror  be  excluded.  Holt  t>.  People,  13  Mich.  224.  In  an  action  on  a  statute  to  recover 
treble  value  of  goods  feloniously  taken,  it  was  held  to  be  erroneous  to  instruct  the  jury 
that  the  plaintiff  was  bound  to  prove  the  felonious  taking  beyond  a  reasonable  doubt,  in 
the  same  manner  as  in  a  criminal  prosecution.    Manson  v,  Atwood,  30  Conn.  102.    S. 

Evidence  is  to  be  deemed  beyond  reasonable  doubt  when  it  is  sufficient  to  im- 
press the  judgment  of  ordinarily  prudent  men  with  a  conviction  on  which  they  would 
act  without  hesitation  in  their  own  most  important  concerns.  Houser  v.  State,  58  Ga. 
78;  Jarrell  v.  State^  58  Ind.  293;  State  v.  Hayden,  45  la.  11 ;  Smith  v.  People^  74  HL 


PRESUMPTIONS.  27 

particular  instances  of  presumptive  proof  which  may  occur  in  the  course 
of  criminal  proceedings. 

Proof  of  the  possession  of  land,  or  the  receipt  of  rent,  is  prima  facte 
evidence  of  seisin  in  fee.  Co.^Litt.  15,  a;  B.  N.  P.  103.*  So  posses- 
sion is  presumptive  evidence  of  property  in  chattels.  A  deed  or  other 
writing  thirty  years  old  is  presumed  to  have  been  duly  executed,  pro- 
vided some  account  be  given  of  the  place  where  found,  etc.,  B.  N.  P. 
255.  The  license  of  a  lord  to  inclose  waste  may  be  presumed  after 
t^velve  or  fourteen  years'  possession,  the  steward  of  the  lord  having 
been  cognizant  of  it.  Doe  v.  Wilson,  1 1  East,  56 ;  Bridges  t?.  Blanchard, 
1  A.  &  E.  536, 28  E.  C.  L.  The  flowing  of  the  tide  is  presumptive  evidence 
of  a  public  navigable  river,  the  weight  of  such  evidence  depending 
upon  the  nature  and  situation  of  the  channel,  Miles  r.  Hose,  5  Taunt. 

144 ;  Turner  r.  State,  4  Lea  (Tenn.)  206 ;  Garfield  v.  State,  74  Ind.  60 ;  or  when  it  is 
each  as  honest,  conscientious  men  may  entertain  on  the  state  of  facts  presented.  Peo- 
ple V.  Stott,  4  N.  Y.  Crim.  Kep.  306.  A  charge  to  the  jury  that  a  reasonable  doubt  is 
such  as  "  arises  fairly  and  naturally  in  the  mind  of  the  whole  jury "  is  erroneous. 
State  t'.  Sloan,  55  la.  217.  It  is  error  to  refuse  to  charge  that  "  a  probability  of  defend- 
ant's innocence  is  a  just  foundation  for  his  acquittal.''  Bain  v.  State,  74  Ala.  38.  It  is 
erroneous  to  charge  the  jury  that  *'  when  the  evidence  is  such  that  a  man  would  act 
upon  it  in  his  own  affairs  of  great  importance,  there  is  no  reasonable  doubt  within 
the  meaning  of  the  law."  People  v.  An  Sing,  51  Cal.  372.  The  error  of  the  court  in 
refusing  to  charge  that  the  jury  must  acquit  where  there  is  a  reasonable  doubt,  is  not 
cured  by  a  general  charge  on  presumption  of  innocence.  Snyder  v.  State,  59  Ind.  105. 
The  jury,  when  unable  to  reconcile  a  conflict  of  testimony,  may  give  credit  to  that 
which  they  deem  the  best.  Tavlor  r.  State,  5  Tex.  App.  1 ;  Brady  v.  State,  Id.  343 ; 
Templeton  v.  State,  Id.  398 ;  Johnson  v.  State,  Id.  423.  Where  a  statute  requires  the 
testimony  of  at  least  two  witnesses,  or  the  equivalent  thereto,  it  is  sufficient  if  the 
ervidence  as  a  whole  is  equivalent  to  two  witnesses,  each  important  fact  need  not  be  so 
proved.  State  v.  Smith,  49  Conn.  376.  Where  the  evidence  is  wholly  circumstantial, 
each  fact  in  the  chain  must  be  proved  by  the  same  weight  of  evidence  as  if  it  were  the 
main  fact  in  issue.  Harrison  v.  State,  6  Tex.  App.  42.  Circumstantial  evidence  may 
be  used  to  prove  incidental  facts  in  the  chain  as  well  as  the  main  issue.  State  v,  Beno, 
67  la.  587.  The  fact  that  a  crime  has  been  committed  mav  be  proved  by  circum- 
stantial evidence.  State  v.  Winner,  17  Kan.  298.  The  burden  of  establishing  the 
guilt  of  the  accused  is  never  shifted  from  the  State.  State  r.  Wingo,  66  Mo.  181 : 
Jones  V,  State,  13  Tex.  App.  1 ;  Taylor  v.  State,  Id.  184;  Turner  v.  Commonwealth,  86 
Pa.  St.  54.  But  where- a  defence  is  set  up,  such  as  irresponsible  drunkenness,  the 
burden  of  proof  is  on  the  defendant,  and  it  must  be  shown  bv  a  fair  preponderance  of 
evidence.  State  v.  Grear,  29  Minn.  24 ;  People  v.  Bell,  49  Cal.  486.  So  also  of 
insanity.  State  v  Geddis,  42  la.  264.  It  is  error  if  the  court  instruct  the  jury  that 
the  evidence  must  be  dearly  preponderating,  Covle  v.  Commonwealth,  100  Pa.  573. 
The  burden  is  on  the  defendant  to  show  facts  of  alleviation,  such  as  would  reduce  his 
ofience  to  the  crime  of  manslaughter.  Commonwealth  v.  Bush,  2  Pa.  Sup.  Ct.  Dig. 
61.  Wherever  any  evidence  is  part  of  the  proper  case  of  the  prosecution,  tne  burden 
of  proof  is  upon  the  State.  There  can  be  no  presumption  from  a  failure  of  the  de- 
fendant to  produce  such  evidence,  even  when  in  his  own  hands.  State  v,  Wilboume^ 
87  N.  C.  529 ;  People  v.  Sweeny,  4  N.  Y.  Crim.  Kep.  275.  The  weight  of  circum- 
stantial evidence  is  for  the  jury.  And  it  is  not  error  to  admit  evidence  that  defendant 
was  seen  in  possession  of  a  norse  shortly  after  a  larceny,  without  fully  identifying  the 
horse  as  the  one  stolen.  State  v.  Ingram,  16  Kan.  14.  Blood  stains,  or  what  appear 
to  be  suchy  nu^  be  proved  as  tending  to  the  identification  of  specific  articles.  Com- 
monwealth V.  ToUiver,  119  Mass.  312.  See  also  Commonwealth  v.  Watson,  109  Mass. 
854.  Where  on  a  trial  for  theft  the  State  has  produced  evidence  of  peculiar  foot- 
prints from  place  of  theft  to  defendant's  house,  the  prisoner  may  show  that  he  had 
not  worn  nor  possessed  such  a  boot.  Stone  v.  State,  12  Tex.  App.  219.  On  the  pre- 
sumption, in  larceny,  arising  from  the  free  use  of  money.  State  v.  Grebe,  17  Kan. 
458. 

1  People  v.  Beed,  11  Wend.  I58«    a 
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705,  1  E.  C.  L. ;  1  Marsh,  813 ;  R  v.  Montague,  4  B.  &  C.  602, 10 
E.  C.  L.  The  existencje  of  an  inunemorial  custom  may  be  presumed 
from  an  uncontradicted  usage  of  twenty  years,  R.  v.  Joliffe,  2  B.  & 
C.  54,  9  E.  C.  L. ;  3  D.  &  R.  240.  So  the  continuance  of  things  in 
statu  quo  will  be  generally  presumed ;  as  where  the  plaintiff  l^ing 
slandered  in  his  omcial  character  proves  his  appointment  to  the  office 
before  the  libel,  his  continuance  in  office  at  the  time  of  the  libel  need 
not  be  proved  though  averred.^  R.  v.  Budd,  5  Esp.  229.  So  the  law 
presumes  that  a  party  intended  that  which  is  the  immediate  or  prob- 
able consequence  of  his  act.  R.  v.  Dixon,  3  M.  &  S.  11,  15.' 

So  a  letter  is  presumed  as  agiunst  the  writer,  to  have  been  written 
*1  ft!  *^P^^  *^6  day  on  which  it  bears  date ;  Hunt  v.  Massey,  5  B.  & 
^^J  Ad.  902,  27  E.  C.  L. ;  3  Nev.  &  M.  109 ;  and  whetlier  written 
by  a  party  to  tiie  suit  or  not ;  Poten  v.  Glossop,  2  Ex.  R.  191 ;  and 
a  bill  is  presumed  to  be  made  on  the  day  it  is  dated ;  Owen  t;.  Waters, 
2  M.  &  W.  91 ;  except  when  used  to  prove  a  petitioning  creditor's 
debt ;  Anderson  v.  Weston,  6  Bing.  N.  C.  296,  301,  37  E.  C.  L.  So 
the  presumption  is  that  indorsements  on  a  note  admitting  the  receipt 
of  interest  were  written  at  the  time  of  their  date.  Smith  v.  Battens,  1 
Moo.  &  R.  341.  Indeed  it  is  a  general  presumption  that  all  documents 
were  made  on  the  day  they  bear  date.  I)avies  v.  Lowndes,  7  Scott,  N. 
R.  141 ;  Poten  v.  Glossop,  2  Ex.  191. 

Fresumption  of  innooenoe  and  legality.  The  law  presumes  a  man 
to  be  innocent  until  the  contrary  is  proved,  or  appears  from  some 
stronger  presumption.  In  other  words,  a  man  cannot  be  presumed  to 
have  committed  a  crime  without  some  evidence  of  it.  But  any  evi- 
dence, however  small,  if  it  be  such  that  a  reasonable  man  might  &irly 
be  convinced  by  it,  is  sufficient  for  the  purpose.* 

Presumption  against  immorality.  There  is  also  a  general  pre- 
sumption against  immoral  conduct  of  every  description.  Thus  Inti- 
macy is  always  presumed ;  Banbury  Peerage  Case,  1  Sim.  <&  S.  153 ; 
and  cohabitation  is  generally  presumptive  proof  of  marriage :  Doe  d. 

^  A  state  of  relations  between  parties  once  shown  to  exist,  is  presumed  to  continue 
until  a  change  is  proved  to  have  occurred.  Eames  v.  Eames,  41  N.  H.  177.  S.  So  also 
a  reputation  for  veracity.    Lum  v.  State,  11  Tex,  App.  483. 

*  A  person  is  presumed  to  intend  the  ordinary  consequences  of  his  acts ;  and  the 
burden  of  proof  is  upon  a  person  chaived  with  crime  to  rebut  this  presumption  by 
evidence  of  a  different  intent.  People  «.  Oxcutt,  1  Park.  Cr.  B.  252.  6.  State  v. 
Heaton,  77  N.  C.  605. 

It  is  error  if  the  judge  so  words  his  charge  as  to  mislead  the  jury  on  this  point. 
Anderson  v.  State,  41  Wis.  430. 

'  In  a  criminal  case,  the  establishment  of  a  prima  facie  case  only  does  not  take  away 
the  presumption  of  the  defendant's  innocence,  nor  shift  the  burden  of  proof:  Ogletree 
V.  State,  28  Ala.  693 ;  People  v.  Milgate,  5  Cal.  127.  [State  v.  Banks.  43  la.  505.  Pre- 
sumption of  innocence  is  inapplicable  in  civil  cases.  McDeed  v.  McDeed,  67  111.  545.] 
The  killing  being  proved,  the  law  implies  malice,  and  it  devolves  on  the  defendant  to 
repel  the  presumption.  People  «.  Marsh,  6  CoL  543 :  People  v.  Stonecifer,  Id.  405. 
8c«  Gray  v,  Gardiner,  3  Mass.  399,  As  to  when  the  law  will  presume  malice.  See 
Head  v.  State,  44  Miss.  731 ;  Evans  v.  State,  Id.  762 ;  Murphy  v.  People,  37  UL  447 ; 
State  v.  Bonds,  2  Nev.  265.    B,    State  «.  Goodenow,  65  Me.  30. 
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Fleming  v.  Fl&mDg,  4  Bing.  266, 13  K  C.  L. ;  ezoept  in  cases  of  big- 
amy. So  it  will  not  be  presumed  that  a  trespass  or  other  wrong  has 
be^  committed ;  Best.  £v.  416 ;  and  there  is  aI^\rays  a  presumption  in 
favor  of  the  truth  of  testimony.  Id.  419.  Where  a  woman,  whose 
husband  twelve  months  previously  had  left  the  country,  married  again, 
the  presumption  that  she  was  innocent  of  bigamy  was  held  to  prepon- 
derate over  the  usual  presumption  of  the  duration  of  life.  B.  v.  Inhab.  of 
Twyning,  2  B.  &  A.  386.  But  the  observations  of  Bayley,  J.,  and 
Best,  J.,  in  B.  v.  Twyning,  with  respect  to  conflicting  presumptions, 
were  questioned  by  the  court  in  B.  v.  Harbome,  2  Ad.  &  £.  544, 29  E. 
C.  L. ;  where  it  was  decided  that  the  court  of  quarter  sessions  were  right  in 

1>resuming  that  the  first  wife  was  livin?,  although  such  presumption 
ed  to  the  conclusion  that  the  husband  had  been  guilty  of  bigamy. 
The  court  put  the  case  of  a  man  being  shown  to  be  alive  a  few  hours 
before  the  second  marriage,  as  one  in  which  the  presumption  that  he 
was  alive  at  the  time  of  the  second  marriage  would  clearly  be  made. 
And  it  is  to  be  observed,  that  the  circumstances  of  the  two  cases  differed 
so  much  as  fully  to  justify  the  court  of  quarter  sessions  in  coming  to 
opposite  conclusions  upon  them.  It  has  now  been  decided  that  no 
presumption  arises  that  the  party  is  alive,  but  that  it  is  a  question  for 
the  jury.  See  B.  v.  Lumley,  L.  B.  1  C.  C.  B.  196 ;  see  poaty  tit. 
'^  Bigamy.'^  See  upon  the  point  of  conflicting  presumptions,  Middle- 
ton  V.  Bamed,  4  Ex.  241. 

Fresomption  omnia  rii^  esse  ada.  This  well-known  presumption 
is  of  very  common  application.  Upon  this  principle  it  is  presumed 
that  all  persons  assuming  to  act  .in  a  public  capacity  have  been  duly 
appointed.  Thus  ia  B.  v.  (Gordon,  Leach's  Cr.  Ca.  515,  on  an  in- 
dictment for  the  murder  of  a  constable  in  the  execution  of  his  office, 
it  was  held  to  be  not  necessary  to  produce  his  appointment ;  and 
that  it  was  sufficient  if  it  was  proved  that  he  was  known  to  act  as 
^constable.  The  same  presumption  applies  in  favor  of  the  due  dis-  r^^  ^ 
charge  of  official  and  public  duties,  and  see  B.  v.  Cresswell,  1  »- 
Q.  B.  D.  446;  43  L.  J.  M.  C.  77;  13  Cox,  C.  C.  B.  121,  post,  tit 
"  Bigamy,"  where  it  was  presumed  that  a  clergyman  rightly  performed  a 
marriage  ceremony.*  B.  v.  Boberts,  14  Cox,  C.  C.  101,  where  it  was 
held  that  a  deputy  county  court  judge  acting  as  such  was  evidence  of 
his  being  duly  appointed.  B.  v.  Stewart,  13  Cox,  C.  C.  296,  where 
it  was  presumed  uiat  a  consul  at  New  York  had  taken  proper  steps 
with  r^ard  to  the  transmission  of  witnesses. 

^  Dean  «.  Gridley,  10  Wend.  254;  Birden  v,  Taylor,  2  H.  A  J.  896.  8o  the  pi^ 
snmption  is  that  an  officer  has  done  his  duty.  Wimow  v.  Beall,  6  CaU,  44.  In  favor 
of  the  acts  of  public  officers  the  law  will  presume  all  to  hare  been  rightly  done,  un- 
less the  circumstances  of  the  case  oyertum  the  presumption.  Ward  v.  Barrows,  2  O. 
241.  The  presumption  is  that  the  committing  magistrate  did  his  duty  in  reducing 
the  examination  to  writing,  until  the  contrary  is  proved.  Davis  v.  State,  17  Ala.  415 : 
State  V.  Eaton,  3  Harring.  554;  State  v.  Parrish,  Busb.  Bep.  239;  Peter  v.  State,  4 
Bm.  A  Marsh.  31.    S. 

The  records  of  a  district  court  showing  foifeiture  of  bail  are  conclusive  in  an  action 
against  the  surety  to  recover  on  his  bond.  State  v.  Bryant,  55  la.  451.  In  an  applica- 
tion to  reduce  bail  or  to  dischaige  an  order  of  arrest^  uriem  the  fiiwsts  on  which  Uie 


30  PBBBUMPnONS. 

Fresumptioiis  from  the  course  of  natare.  It  is  apresomption 
of  law  that  males  under  fourteen  are  incapable  of  sexual  interooiirse. 
So  it  is  a  presumption  of  &ct  that  the  period  of  gestation  in  woman 
is  about  nine  calendar  months.  The  exact  limits  of  this  period  aie, 
both  legally  and  scientifically,  very  unsettled;  and  if  there  were  any 
circumstances  from  which  an  unusually  long  or  short  period  of  gesta- 
tion might  be  inferred,  or  if  it  were  necessary  to  ascertain  the  period 
with  any  nicety,  it  would  be  desirable  to  have  special  medical  testimony 
upon  the  subject  The  subject  was  elaborately  discussed  in  the  Gar- 
dmer  Peerage  case,  and  the  scientific  evidence  given  in  that  case  will 
be  found  in  the  report  of  it  by  Le  Marchant  For  ordinary  purposes, 
however,  it  will  be  a  safe  presumption  that  fruitful  intercourse  and 
parturition  are  separated  by  a  period  not  varying  more  than  a  week 
either  way  from  that  above  mentioned. 

There  is  no  presumption  of  law  that  life  will  not  continue  for  any 
period  however  long,  but  juries  are  justified  in  presuming,  as  a  &ct, 
that  a  person  is  dead  who  has  not  been  heard  of  for  seven  years: 
Hopewell  v.  De  Pinna,  2  Campb.  113;  this  is  in  analogy  to  the  period 
&xed  by  the  1  Jac  1,  c.  11,  s.  2  (see  now  24  &  26  Vict,  c,  100,  s.  57), 
which  absolves  a  husband  or  wire  from  the  penalties  of  the  crime  of 
bigamjf  after  an  absence  of  seven  years.^ 

Presumption  of  guilt  arising  from  the  oonduot  of  the  party 
charged.  In  almost  every  criminal  case  a  portion  of  the  evidence 
laid  before  the  jury  consists  of  the  conduct  of  the  party,  either  before 
or  after  being  charged  with  the  offence,  presented  not  as  part  of  the 
re8  gestoB  of  the  criminal  act  itself,  but  as  indicative  of  a  guilty  mind. 
The  probative  force  of  such  testimony  has  been  elaborately,  carefully, 
and  popularly  considered  by  Bentham,  in  his  Rationale  of  Judicial 
Evidence,  ch.  4.  In  weighing  the  effect  of  such  evidence  nothing 
more  than  ordinary  caution  is  required.    The  best  rule  is  for  the  jury 

« 

order  was  granted  are  denied  they  will  be  presumed  to  be  true.    People  r.  Tweed, 
5  Hun,  (N.  Y.)  382. 

1  Miller  etaL  v.  Beater,  Sa  &  R.  490;  King  v.  Paddock,  18  Johns.  141;  Warn- 
bangh  p.  Scharck,  1  Penn.  229;  Innis  et  aL  v.  Ounpbell  et  aL,  1  R.  373:  Croodi  et 
uz.  V.  Eveleth,  15  Mass.  305;  Battin's  Lessee  v,  Bieelow,  Pet  C.  C.  452.  When  a  per- 
son has  been  absent  seven  years  from  the  plaoe  of  his  domicile,  his  death  is  presomed 
to  have  taken  place  at  some  time  within  the  seven  years,  and  not  in  all  cases  at  the 
expiration  of  that  period.  State  v,  Moore,  11  Ired.  160.  When  a  party  has  been  ab- 
sent from  his  place  of  residence  for  more  Uian  seven  years,  and  has  not  been  heard 
from  during  that  period,  and  is  afterwards  seen  in  his  own  State,  heaisay  evidence  of 
the  fact  is  not  admissible,  but  the  person  who  saw  him  should  be  brought  to  testify 
to  the  fact  Smothers  v,  Mudd,  9  R  Mon.  490.  The  presumption  in  law,  of  a  per- 
son's death,  arises  only  after  a  seven  years'  absence,  without  intelligence,  thoi^h  % 
jury  may  find  it  under  circumstances,  from  a  shorter  time.  Puchett  r.  State,  1  Sneed, 
355;  Stevens  v,  Macnamara,  36  Me.  176j  Rice  v.  Lumle^,  10  O.  St  596.  There  is  no 
positive  rule  as  to  when  the  presumption  of  death  arises.  Merrit  v.  Thompson,  1 
Hilt  (N.  Y.)  550.  The  presumption  of  death  which  arises  at  the  expiration  of 
seven  years  cannot  operate  retrospectively.  Clarke's  Exrs.  v,  Canfield,  2  McGar.  119. 
When  the  presumption  of  a  continuation  of  life  conflicts  with  that  of  another  per- 
son's innocence  of  a  criminal  ofience,  the  latter  will  prevaiL  Sharp  v.  Johnson,  22 
Ark.  79.    The  presumption  of  death  after  an  absence  of  more  than  seven  years  is  ap- 

?licable  only  to  one  who  has  left  his.  home  or  place  of  residence.    Commonwealth  a^ 
hompson,  11  Allen,  23,    & 
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to  apply  honestly  their  experience  and  to  draw  such  inferences  as  ex- 
perienoe  indicates  in  matters  of  the  gravest  importance.  This  will, 
m  general,  be  found  a  safer  guide  than  a  consideration  of  some  of  the 
extreme  coses  which  are  related  in  many  of  the  books  on  evidence. 
These  must  be  considered  as  somewhat  exceptional,  and  it  may  be 
feirly  said  that  this  is  a  very  useful  kind  of  evidence,  and  one  which 
no  judge  need  seek  to  withdraw  from  the  consideration  of  a  jury.' 

'  Offer  to  bribe  the  offioer  and  attempt  to  escape  are  admigBlble.     Derail  v.  Com- 
.  lOQWcalth,  4  (Jnitl.  641  i  Wl    '  "         ™    -       .  -.  .     

tWaite  V.  State,  ISTex.  Apt 
taI70.  ButBeeStat«ti.  wmianiB,  43  Tei.  182;  Cordova  ..State,  flTex.App.  207.] 
It  b  corapetent  to  show  that  the  defendant  advined  an  accomplice  to  escape.  People 
«.  Ralhbone,  21  Wend.  5U9.  [The  appearance  bond  and  its  Torfeiture  are  proper 
evidence  to  go  to  the  jnrj,  aa  evidence  of  concealment,  flight,  etc  State  r.  Wing- 
field,  34  La.  An.  1200.]  Evidence  that  the  defendant  in  an  indictment  refOsed^  to  fljr, 
when  advised  to  do  so,  after  suapicionfl  against  him  were  excited,  is  inadmiEBible  m 
defence.  Commonwealth  c.  Herecy,  2  Allen,  173.  rWiiliarasc.BUt«,62  AIa.411.  He 
cannot  account  for  his  flight  until  it  is  proved  by  the  prosecution.  Stale  v.  TIajb,  23 
Mo.  237.  Acoompanving  declarations  only,  not  subsquent  onea,  are  admisHible  to  ex- 
plain it  awaj.  Chamblee  v.  Sisle,  73  Ala.  466.  In  a  clear  case  he  cannot  complain 
that  his  explanation  is  excluded.  People  v.  Ah  Choy,  1  Idaho,  317.  Where  the 
State  introduces  evidence  that  the  wife  of  defendant  said  he  was  not  in  the 
house,  when  he  was,  it  must  alau  be  shown  that  the  defendant  heard  the  conveisaUoB. 
Clark  V.  State,  78  Ala.  474.]  "  Flight  may  be  very  strong  evidence  of  gnilt,  or  it  may 
iT^gh  nothing,  according  to  the  circumstances  under  which  it  takes  place.    The  legu 

-       '         ~ '  ■    ■■  '■      ■        ■lutit." 

,^..napiQanB  inai,  pampn.  p.  £io.  [r>iaie  V.  neatly,  ^>u  i.A.  .on.  i~i.  i-i,  1266  j 
n.  State,  SO  Ind,  394.]  It  is  of  no  weight  as  a  presumption  where  the  killing 
Is  not  denied,  and,  therefore,  It  is  not  ground  for  a  revereal  in  such  a  caee  that  evi- 
dence to  explain  the  flight  was  excluded.  State  v.  Milton,  37  La.  An.  77.  Evidence 
of  flight  is  always  admissible.  People  i.  Oglt  4  N.  Y.'Orim.  Eep.  340.]  Evidence 
tending  to  show  a  defendant's  concealment  of  himself  in  fear  of  arrest  is  admissible. 
People  p.  Pitcher,  15  Mich.  377.  [People  r.  Lockwing,  61  Cal.  380 ;  Barron  r. 
People,  73  111.  256.  The  rale  extends  only  to  the  person  fleeing,  and  the  flight  of 
one  or  two  conspirators  cannot  be  put  in  evidence  against  the  other  on  a  separate 
triaL  People  v.  Stanley,  47  Cal.  113.  Evidence  why  defendant  in  a  criminal  caM 
broke  jail  is  admissible.  State  t.  Mallon,  75  Mo.  355.  Bo  the  requisition  of  the  gov- 
ernor of  another  State  is  admissible  to  show  how  he  was  arrested.  Bowles  r.  State, 
68  Ala.  335.]  To  rebnt  the  presumption  of  guilt  arising  from  the  flight  and  con- 
cealment of  those  charged  with  the  crime,  evidence  that  such  concealment  and  flight 
w«8  cauDed  by  apprehenaioa  of  violence  is  admissible.  Pluramer  v.  Commonwealth, 
1  Bucb.  76.  Evidence  that  one  on  trial  for  murder,  tried  to  break  jaU  and  was  re- 
captured is  admissible.  Hittner  t.  State,  IB  Ind.  48.  See,  also,  Murrill  v.  Stale,  4S 
Ab.  89.  S.  [.\ttempt  to  escape,  as  well  as  actual  escape  may  be  ^own.  State  c.  Stev- 
ens 67  la.  ^7.]      *^  ^^^  ™^         7 

Letlen  written  by  the  defendant  implicating  him  in  an  attempt  to  latnper  with 
ft  witness  aad  the  jury  are  admissible  igainst  him.    People  e.  Marion,  29  Mich.  31 ; 
Adams  V.  People,  16  K.  Y.  Sup.  Ct.  80.    So,  also,  evidence  of  an  attempt  at  a  former 
trial  of  the  same  cause,  to  corrupt  a  juror,  as  tending  to  prove  the  ixoae  of  action  or 
ground  of  defence  relied  upon  bv  the  party  making  such  attempt,  false  and  dishon- 
est.    Hastings  o.  Stetson,  130  ilass.  iG;  Gulerette  v.  McKinlev,  7^  "•'-    cm  vi 
S20;  also  the  deportment  of  the  accused  when  confronted  with  the  i 
ceased.     Handline  t>.  State,  6  Tex.  App.  347.    But  when  the  Stat 
conduct  of  the  accused  in  the  presence  of  the  dead  body,  he  cannot 
to  prove  what  he  said  at  the  time.    U.  S,  v.  Neverson,  1  Macke^  (I 
dence  that  a  jnatice  who  performed  a  marriage  ceremony  in  which  i 
patently  under  the  age  of  consent,  omitted  ^1  inquli;  for  her  parei 
to  show  that  be  knew  the  marriage  was  wilawful.     Bonker  v.  Peo 
When  a  man  stole  hogs  and  drove  mem  home,  false  statements  made 
them  will  not  implicate  her,  in  the  absence  of  proof  of  her  partidp 
States  43  Tex.  367.    A  proposal  made  by  the  wife  of  the  accosed,  i 
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Fresumptions  from  the  course  of  natare.  It  is  a  presumption 
of  law  that  males  under  fourteen  are  incapable  of  sexual  intercourse. 
So  it  is  a  presumption  of  fact  that  the  period  of  gestation  in  woman 
is  about  nine  calendar  months.  The  exact  limits  of  this  period  are, 
both  legally  and  scientifically,  very  unsettled;  and  if  there  were  any 
circumstances  from  which  an  unusually  long  or  short  period  of  gcstar 
tion  might  be  inferred,  or  if  it  were  necessary  to  ascertain  the  period 
with  any  nicety,  it  would  be  desirable  to  have  special  medical  testunony 
upon  the  subject  The  subject  was  elaborately  discussed  in  the  Gar- 
diner Peerage  case,  tod  the  scientific  evidence  given  in  that  case  will 
be  found  in  the  report  of  it  by  Le  Marchant  For  ordinary  purposes, 
however,  it  will  be  a  safe  presumption  that  fruitful  intercourse  and 
parturition  are  separated  by  a  period  not  varying  more  than  a  week 
either  way  from  that  above  mentioned. 

There  is  no  presumption  of  law  that  life  will  not  continue  for  any 
period  however  long,  but  juries  are  justified  in  presuming,  as  a  &ct, 
that  a  person  is  dead  who  has  not  been  heard  of  for  seven  years: 
Hopewell  i;.  De  Pinna,  2  Campb.  113 ;  this  is  in  analogy  to  the  period 
fix«i  by  the  1  Jac  1,  c.  11,  s.  2  (see  now  24  &  25  Vict.  c.  100,  s.  57), 
which  absolves  a  husband  or  wire  from  the  penalties  of  the  crime  of 
bigam/  after  an  absence  of  seven  years.^ 

Presumption  of  guilt  arising  from  the  conduct  of  the  party 
charged.  In  almost  every  criminal  case  a  portion  of  the  evidence 
laid  before  the  jury  consists  of  the  conduct  of  the  party,  either  before 
or  after  being  charged  with  the  offence,  presented  not  as  part  of  the 
res  gestce  of  the  criminal  act  itself,  but  as  indicative  of  a  guilty  mind. 
The  probative  force  of  such  testimony  has  been  elaborately,  carefully, 
and  popularly  considered  by  Bentham,  in  his  Rationale  of  Judicial 
Evidence,  ch.  4.  In  weighing  the  effect  of  such  evidence  nothing 
more  than  ordinary  caution  is  required.    The  best  rule  is  for  the  jury 

order  was  granted  are  denied  they  will  be  presomed  to  be  tme.    People  v,  Tweed, 
5  Hun,  (N.  Y.)  382. 

1  Miller  et  al.  v.  Beater,  3  a  &  R.  490;  King  v.  Paddock,  18  Johns.  141 ;  Wam- 
bangh  r.  Schardc,  1  Penn.  229;  Innis  et  aL  v.  Oimpbell  et  aL,  1  R.  373;  Crouch  et 
uz.  V.  Eveleth,  15  Mass.  305 ;  Battin's  Lessee  v.  Biselow,  Pet  G.  C.  452.  When  a  per- 
son has  been  absent  seven  j^kn  from  the  place  of  his  dooiicile,  his  death  is  presumed 
to  have  taken  place  at  some  time  within  the  seven  years^  and  not  in  all  cases  at  the 
expiration  of  that  period.  State  v.  Moore,  11  Ired.  160.  When  a  party  has  been  ab- 
sent from  his  place  of  residence  for  more  Uian  seven  years,  and  has  not  been  heard 
from  during  that  period,  and  is  afterwards  seen  in  his  own  State,  hearsay  evidence  of 
the  fact  is  not  admissible,  but  the  person  who  saw  him  should  be  brought  to  todfy 
to  the  fact  Smothers  v.  Mudd,  9  R  Mon.  490.  The  presumption  in  law,  of  a  per- 
son's death,  arises  only  after  a  seven  years'  absence,  without  intelligence,  though  a 
junr  may  find  it  under  circumstances,  from  a  shorter  time.  Puchett  v.  State,  1  Sneed, 
355;  Stevens  v,  Maauunara,  36  Me.  176 j  Rice  v,  Lnmle^,  10  O.  St  596.    There  is  no 

S«itive  rule  as  to  when  the  presumption  of  death  arises.  Merrit  v,  Thomjwon,  1 
lit  (N.  Y.)  550.  The  presumption  of  death  which  arises  at  the  expiration  of 
seven  years  cannot  operate  retroactively.  Clarke's  Exrs.  v.  Canfield,  2  McCar.  119. 
When  the  presumption  of  a  continuation  of  life  conflicts  with  that  of  another  per- 
son's innocence  of  a  criminal  offence,  the  latter  will  prevail.  Sharp  v,  Johnson,  22 
Ark.  79.    The  presumption  of  death  after  an  absence  of  more  than  seven  years  is  ap- 

?licable  only  to  one  who  has  left  his.  home  or  place  of  residence.    Commonwealth  s^ 
'hompson,  11  Allen,  23.    & 
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to  apply  honestly  their  experience  and  to  draw  such  inferences  as  ex- 
perience indicates  in  matters  of  the  gravest  importance.  This  will, 
in  general,  be  found  a  safer  guide  than  a  consideration  of  some  of  the 
extreme  cases  which  are  related  in  many  of  the  books  on  evidence. 
These  must  be  considered  as  somewhat  exceptional,  and  it  may  be 
fairly  said  that  this  is  a  very  useful  kind  of  evidence,  and  one  which 
no  judge  need  seek  to  withdraw  from  the  consideration  of  a  jury  .^ 

^  Ofier  to  bribe  the  officer  and  attempt  to  escape  are  admissible.  Devan  v.  Com- 
monwealth, 4  Gratt  641 ;  Whaley  v.  State,  11  Ga.  123;  Fanning  v.  State,  14  Mo.  386. 
eV^aite  V.  Sute,  13  Tex.  App.  169;  Burns  v.  State,  33  Ark.  221 ;  State  v.  Williams,  54 
0. 170.  But  see  State  r.  Williams,  43  Tex.  182 ;  Cordova  ».  State,  6  Tex.  App.  207.] 
It  is  competent  to  show  that  the  defendant  advised  an  accomplice  to  escape.  People 
V.  Rathbone,  21  Wend.  509.  [The  appearance  bond  and  its  forfeiture  are  proper 
evidence  to  go  to  the  jurv,  as  evidence  of  concealment,  flight,  etc  State  v.  Wing- 
field,  34  La.  An.  1200.]  Evidence  that  the  defendant  in  an  indictment  refused  to  fl^, 
when  advised  to  do  so,  after  suspicions  against  him  were  excited,  is  inadmissible  in 
defence.  Commonwealth  v.  Hersey,  2  Allen,  173.  [Williams  v.  State,  52  Ala.  411.  He 
cannot  account  for  his  flight  until  it  is  proved  by  the  prosecution.  State  v.  Hays,  23 
Mo.  287.  Accompanying  declarations  only,  not  subsquent  ones,  are  admissible  to  ex- 
plain it  away.  Chamblee  v.  State  78  Ala.  466.  In  a  clear  case  he  cannot  complain 
that  his  explanation  is  exdudeo.  People  v.  Ah  Choy,  1  Idaho,  317.  Where  the 
State  introduces  evidence  that  the  wife  of  defendant  said  he  was  not  in  the 
house,  when  he  was,  it  must  also  be  shown  that  the  defendant  heard  the  conversation. 
Clark  V,  State,  78  AJa.  474.]  "Flight  may  be  very  strong  evidence  of  guilt,  or  it  may 
weigh  nothing,  according  to  the  circumstances  under  which  it  takes  place.  The  l^(al 
presumption  from  flight  is  against  the  prisoner,  and  it  lies  upon  him  to  rebut  it.'' 
Fox,  J.,  Chapman's  fiial,  pamph.  p.  213.  [State  v.  Beatty,  30  La.  An.  Pt.  U,  1266 ; 
Batten  v.  State,  80  Ind.  394.|  It  is  of  no  weight  as  a  presumption  where  the  killing 
is  not  denied,  and,  therefore,  it  is  not  ground  for  a  reversal  m  such  a  case  that  evf 
dence  to  explain  the  flight  was  exclud^.  State  v.  Milton,  37  La.  An.  77.  Evidence 
of  flight  is  always  admissible.  People  r.  Ogle.  4  N.  Y.'Crim.  Bep.  349.]  Evidence 
tending  to  show  a  defendant's  concealment  of  nimself  in  fear  of  arrest  is  admissible. 
People  V,  Pitcher,  15  Mich.  377.  [People  r.  Lockwing,  61  CaL  380 ;  Barron  v. 
People,  73  111.  256.  The  rule  extends  only  to  the  person  fleeing,  and  the  flight  of 
one  or  two  conspirators  cannot  be  put  in  evidence  against  the  other  on  a  separate 
triaL  People  v.  Stanley,  47  Cal.  113.  Evidence  why  defendant  in  a  criminal  case 
broke  jail  is  admissible.  State  v.  Mallon,  75  Mo.  355.  So  the  requisition  of  the  gov- 
ernor of  another  State  is  admissible  to  show  how  he  was  arrested.  Bowles  v.  State, 
58  Ala.  335.]  To  rebut  the  presumption  of  guilt  arising  from  the  flight  and  con- 
cealment of  those  charged  witn  the  crime,  evicknce  that  such  concealment  and  flight 
was  caused  by  apprehension  of  violence  is  admissible.  Plummer  v.  Commonwealth, 
1  Buch.  76.  Eviaence  that  one  on  trial  for  murder,  tried  to  break  jail  and  was  re- 
captured is  admissible.  Hittner  v.  State,  19  Ind.  48.  See,  also,  Murrill  v.  State,  46 
Ala.  89.  S.  [Attempt  to  escape,  as  well  as  actual  escape  may  be  Bho?m.  State  v.  Stev- 
ens 67  la.  557.] 

Letters  written  by  the  defendant  implicating  him  in  an  attempt  to  tamper  with 
a  witness  and  the  jury  are  admissible  against  him.  People  v.  Marion,  29  Mich.  31; 
Adams  v.  People,  16  N.  Y.  Sup.  Ct.  89.  So,  also,  evidence  of  an  attempt  at  a  former 
trial  of  the  same  cause,  to  corrupt  a  juror,  as  tending  to  prove  the  cause  of  action  or 
ground  of  defence  relied  upon  by  the  party  making  such  attempt,  flilse  and  dishon- 
est Hastings  v.  Stetson,  130  Mass.  76;  Gulerette  v,  McKinley,  27  Hun,  (N.  Y.) 
820;  also  the  deportment  of  the  accused  when  confronted  with  the  corpse  of  the  de- 
ceased. HandUne  v.  State,  6  Tex.  App,  347.  But  when  the  State  has  shown  the 
conduct  of  the  accused  in  the  presence  of  the  dead  body,  he  cannot  in  rebuttal  oflfer 
to  prove  what  he  said  at  the  time.  U,  S.  v.  Neverson,  1  Mackej  (D.  C.)  152.  Evi- 
dence that  a  justice  who  performed  a  marriage  ceremonv  in  which  the  girl  was  ap- 
parently unoer  the  age  of  consent,  omitted  all  inquiry  for  her  parents,  is  admissible 
to  show  that  he  knew  the  marriage  was  unlawful.  Bouker  v.  People,  37  Mich.  4 
When  a  man  stole  hogs  and  drove  them  home,  false  statements  made  dv  his  wife  as  to 
them  will  not  implicate  her,  in  the  absence  of  proof  of  her  particii>ation.  Borter  v. 
State^  43  Tex.  367.    A  proposal  made  by  the  wife  of  the  accused,  in  his  absence,  to 
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Fresumptions  from  the  course  of  nature.  It  is  a  presumption 
of  law  that  males  under  fourteen  are  incapable  of  sexual  intercourse. 
So  it  is  a  presumption  of  fact  that  the  period  of  gestation  in  woman 
is  about  nine  calendar  months.  The  exact  limits  of  this  period  are, 
both  legally  and  scientifically,  very  unsettled;  and  if  there  were  any 
circumstances  from  which  an  unusually  long  or  short  period  of  gesta- 
tion might  be  inferred,  or  if  it  were  necessary  to  ascertain  the  period 
with  any  nicety,  it  would  be  desirable  to  have  special  medical  testimony 
upon  the  subject  The  subject  was  elaborately  discussed  in  the  Gar- 
diner Peerage  case,  and  the  scientific  evidence  given  in  that  case  will 
be  found  in  the  report  of  it  by  Le  Marchant  For  ordinary  purposes, 
however,  it  will  be  a  safe  presumption  that  fruitful  intercourse  and 
parturition  are  separated  by  a  period  not  vatying  more  than  a  week 
either  way  from  that  above  mentioned. 

There  is  no  presiunption  of  law  that  life  will  not  continue  for  any 
period  however  long,  but  jiuies  are  justified  in  presuming,  as  a  fact, 
that  a  person  is  dead  who  has  not  been  heard  of  for  seven  years: 
Hopewell  v.  De  Pinna,  2  Campb.  113 ;  this  is  in  analogy  to  the  period 
fixed  by  the  IJac  1,  c.  11,  s.  2  (see  now  24  &  25  Vict.  c.  100,  s.  57), 
which  absolves  a  husband  or  wife  from  the  penalties  of  the  crime  of 
bigamjf  after  an  absence  of  seven  years.* 

Presumption  of  guilt  arising  from  the  conduct  of  the  party 
charged.  In  almost  every  criminal  case  a  portion  of  the  evidence 
laid  before  the  jury  consists  of  the  conduct  of  the  party,  either  before 
or  after  being  charged  with  the  offence,  presented  not  as  part  of  the 
rea  gestce  of  the  criminal  act  itself,  but  as  indicative  of  a  guilty  mind. 
The  probative  force  of  such  testimony  has  been  elaborately,  carefiiUy. 
and  popularly  considered  by  Bentham,  in  his  Rationale  of  Judidaf 
Evidence,  ch.  4.  In  weighing  the  effect  of  such  evidence  nothing 
more  than  ordinary  caution  is  required.    The  best  rule  is  for  the  jury 

order  was  granted  are  denied  they  will  be  presumed  to  be  tme.    People  v.  Tweed, 
5  Hun,  (N.  Y.)  382. 

^Miller  et  aL  v.  Beater,  3  S.  &  R.  490;  King  v.  Paddock,  18  Johns.  141;  Wam- 
bangh  v.  Scharck,  1  Penn.  229;  Innis  et  aL  v.  Ounpbell  et  al.,  1  R.  373:  Crouch  et 
nx.  V.  Eveleth.  15  Mass.  305;  Battin's  Lessee  v.  Biffelow,  Pet  C.  C.  452.  When  a  pei^ 
son  has  been  absent  seven  years  from  the  place  of  his  domicile,  his  death  is  presumed 
to  have  taken  place  at  some  time  within  the  seven  years^  and  not  in  all  cases  at  the 
expiration  of  that  period.  State  v.  Moore,  11  Ired.  160.  When  a  party  has  been  ab- 
sent from  his  place  of  residence  for  more  than  seven  years,  and  has  not  been  heard 
from  during  that  period,  and  is  afterwards  seen  in  his  own  State,  hearsay  evidence  of 
the  fact  is  not  admissible,  but  the  person  who  saw  him  should  be  brought  to  testily 
to  the  fact  Smothers  v.  Mudd,  9  B.  Mon.  490.  The  presumption  in  law,  of  a  per- 
son's death,  arises  only  after  a  seven  years'  absence,  without  intelligence,  though  a 
jury  may  find  it  under  circumstances,  from  a  shorter  time.  Puchett  v.  Stata  1  Sneed, 
355;  Stevens  v.  Macnamara,  36  Me.  176 j  Bice  v,  Lumley,  10  O.  St  596.  There  is  no 
positive  rule  as  to  when  the  presumption  of  death  arises.  Merrit  v,  Thom|)son,  1 
Hilt  (N.  Y.)  550.  The  presumption  of  death  which  arises  at  the  expiration  of 
seven  years  cannot  operate  retrospectively.  Clarke's  Exrs.  t>.  Canfield,  2  McCar.  119. 
When  the  presumption  of  a  continuation  of  life  conflicts  with  that  of  another  per- 
son's innocence  of  a  criminal  offence,  the  latter  will  prevail.  Sharp  v,  Johnson,  22 
Ark.  79.    The  presumption  of  death  after  an  absence  of  more  than  seven  years  is  ap- 

?licable  only  to  one  who  has  left  his.  home  or  place  of  residence.    Commonwealth  n. 
hompson,  11  Allen,  23.    & 
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to  apply  honestly  their  experience  and  to  draw  such  mferenoes  as  ex- 
perience indicates  in  matters  of  the  gravest  importance.  This  will, 
m  general,  be  found  a  safer  guide  than  a  consideration  of  some  of  the 
extreme  cases  which  are  related  in  many  of  the  books  on  evidence. 
These  must  be  considered  as  somewhat  exceptional,  and  it  may  be 
fairly  said  that  this  is  a  very  useful  kind  of  evidence,  and  one  which 
no  judge  need  seek  to  withdraw  from  the  consideration  of  a  jury  .^ 

^  Offer  to  bribe  the  officer  and  attempt  to  escape  are  admissible.  Devan  v.  Com- 
monwealth, 4  Gratt  641 ;  Whaley  v.  State,  II  Ga.  123;  Fanning  v.  State,  14  Mo.  386. 
SV^aite  V.  Stete,  13  Tex.  App.  169;  Burris  v.  State,  38  Ark.  221 ;  State  v.  Williama,  64 
0. 170.  But  see  State  v.  WilUamB,  43  Tex.  182;  Cordova  ».  State,  6  Tex.  App.  207.] 
It  is  competent  to  show  that  the  defendant  advised  an  accomplice  to  escape.  People 
V.  Rathbone,  21  Wend.  609.  [The  appearance  bond  and  its  forfeiture  are  proper 
evidence  to  go  to  the  jnrv,  as  evidence  of  concealment,  flight,  etc  State  v.  vVing- 
field,  34  La.  An.  1200.]  Evidence  that  the  defendant  in  an  indictment  refused  to  fl^, 
when  advised  to  do  so,  after  suspicions  against  him  were  excited,  is  inadmissible  m 
defence.  Commonwealth  v.  Hersev,  2  Allen,  173.  [  Williams  v.  State,  62  Ala.  411.  He 
cannot  account  for  his  flight  until  it  is  proved  by  the  prosecution.  State  v.  Hays,  23 
Mo.-  287.  Accompanying  declarations  only,  not  subsquent  ones,  are  admissible  to  ex- 
plain it  away.  Chamblee  v.  State,  78  Ala.  466.  In  a  clear  case  he  cannot  complain 
that  his  explanation  is  excluded.  People  v.  Ah  Choy,  1  Idaho,  317.  Where  the 
State  introduces  evidence  that  the  wife  of  defendant  said  he  was  not  in  the 
house,  when  he  was,  it  must  also  be  shown  that  the  defendant  heard  the  conversation. 
Clark  V.  State,  78  AJa.  474.]  "  Flight  may  be  very  strong  evidence  of  guilt,  or  it  may 
weigh  nothing,  according  to  the  circumstances  under  which  it  takes  place.    The  lepal 

? resumption  from  flight  is  against  the  prisoner,  and  it  lies  upon  him  to  rebut  iV 
'ox,  J.,  Chapman's  TVial,  pamph.  p.  213.  [State  v.  Beatty,  30  La.  An.  R.  II,  1266; 
Batten  v.  State,  80  Ind.  394.^  it  is  of  no  weight  as  a  presumption  where  the  killinja; 
is  not  denied,  and,  therefore,  it  is  not  ground  for  a  reversal  m  such  a  case  that  evi- 
dence to  explain  the  flight  was  exclud^.  State  v.  Milton,  37  La.  An.  77.  Evidence 
of  flight  is  always  admissible.  People  v.  Ogle.  4  N.  Y.'CMm.  Bep.  349.]  Evidence 
tending  to  show  a  defend^it's  concealment  of  nimself  in  fear  of  arrest  is  admissible. 
People  17.  Pitcher,  16  Mich.  377.  fPeople  r.  Lockwing,  61  Cal.  380 ;  Barron  v. 
People,  73  HI.  266.  The  rule  extenos  only  to  the  person  fleeing,  and  the  flight  of 
one  or  two  conspirators  cannot  be  put  in  evidence  against  the  other  on  a  separate 
trial.  People  V.  Stanley,  47  Cal.  113.  Evidence  why  defendant  in  a  criminal  case 
broke  jail  is  admiasible.  State  v.  Mallon,  76  Mo.  366.  So  the  requisition  of  the  gov- 
ernor of  another  State  is  admissible  to  show  how  he  was  arrested.  Bowles  r.  State, 
68  Ala.  336.]  To  rebut  the  presumption  of  guilt  arising  from  the  flight  and  con- 
cealment of  those  charged  witn  the  crime^  evi<fenoe  that  such  concealment  and  flight 
was  caused  by  apprehension  of  violence  is  admissible.  Plummer  v.  Commonwealth, 
1  Buch.  76.  Eviaence  that  one  on  trial  for  murder,  tried  to  break  jail  and  was  re- 
captured is  admissible.  Hittner  v.  State,  19  Ind.  48.  See,  also.  Murrill  v.  State,  46 
Ala.  89.  S.  [Attempt  to  escape,  as  well  as  actual  escape  may  be  shown.  State  v.  Stev- 
ens 67  la.  667.] 

Letters  written  by  the  defendant  implicating  him  in  an  attempt  to  tamper  with 
a  witness  and  the  jury  are  admissible  against  him.  People  v,  Marion,  29  Mich.  31 ; 
Adams  r.  People,  16  N.  Y.  Sup.  Ct.  89.  So,  also,  evidence  of  an  attempt  at  a  former 
trial  of  the  same  cause,  to  corrupt  a  juror,  as  tending  to  prove  the  cause  of  action  or 
ground  of  defence  relied  upon  by  the  party  making  such  attempt,  false  and  dishon- 
est Hastings  v.  Stetson,  130  Mass.  76;  Gulerette  v,  McKinlev,  27  Hun,  (N.  Y.) 
820;  also  the  deportment  of  the  accused  when  confronted  with  the  corpse  of  the  de- 
ceased, HandUne  v.  State,  6  Tex.  App,  347.  But  when  the  State  has  shown  the 
conduct  of  the  accused  in  the  presence  of  the  dead  body,  he  cannot  in  rebuttal  oflfer 
to  prove  what  he  said  at  the  time.  U,  8,  v.  Neverson,  1  Mackej  (D.  C.)  162.  Evi- 
dence that  a  justice  who  performed  a  marriage  ceremonv  in  which  the  girl  was  ap- 
parently under  the  age  of  consent,  omitted  ful  inquiry  for  her  parents,  is  admissible 
to  show  that  he  knew  the  marriage  was  unlawful.  Bouker  v.  People,  37  Mich.  4 
When  a  man  stole  hogs  and  drove  tnem  home,  false  statements  made  d^  his  wife  as  to 
them  will  not  implicate  her,  in  the  absence  of  proof  of  her  participation.  Borter  v. 
State^  43  Tex.  367.    A  proposal  made  by  the  wife  of  the  accused,  in  his  absence,  to 
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Presumption  of  gnilt  arising  firom  the  possession  of  stolen  prop- 
erty. It  has  ah'eadj  been  stated  that  possession  is  presumptive 
evidence  of  property,  supra^  p.  17;  but  where  it  is  proved,  or  may 
be  reasonably  presumed,  tliat  the  property  in  question  is  stolen  prop- 
erty, the  onus  probandi  is  shifted,  ana  the  possessor  is  bound  to  show 
*20l  ^^^  *^®  came  by  it  honestly;  and  if  he  fail  to  do  so,  the  pre- 
•J  sumption  is  that  he  is  the  thief  or  the  receiver,  according  to  cir- 
cumstances. In  every  case,  therefore,  either  the  property  must  be 
shown  to  have  been  stolen,  by  the  true  owner  swearing  to  its  identity, 
and  that  he  has  lost  it,  or,  if  this  cannot  be  done,  the  circumstances 
must  be  such  as  to  lead  in  themselves  to  the  conclusion  that  the  prop- 
erty was  not  honestly  come  by.  In  the  latter  class  of  cases  there  are 
two  presumptions :  first,  that  the  property  was  stolen ;  secondly,  that 
it  was  stolen  by  the  prisoner.  Tne  circumstances  under  which  the 
former  of  these  presumptions  may  be  safely  made  are  tolerably 
obvious.*  "Thus,*'  it  is  said  in  2  East,  P.  C.  656,  "a  man  bein^ 
found  coming  out  of  another's  bam,  and  upon  search  com  being  found 
upon  him  of  the  same  kind  with  what  was  in  the  bam,  is  pregnant 
evidence  of  guilt.  So  persons  employed  in  carrying  sugar  and  other 
articles  from  ships  and  wharves,  have  often  been  convicted  of  larceny 
at  the  Old  Bailey,  upon  evidence  that  they  were  detected  with  prop- 
erty of  the  same  kind  upon  them,  recently  upon  coming  from  such 
places,  although  the  identity  of  tiie  property,  as  belonging  to  such 
and  such  persons,  could  not  otherwise  be  proved.  But  this  must  be 
understood  of  articles  like  those  above  mentioned,  the  identity  of 
which  is  not  capable  of  strict  proof  from  the  nature  of  them."  In  R. 
V.  Dredge,  1  Cox,  Cr.  Ca.  236,  the  prisoner  was  indicted  for  stealing 
a  doll  and  other  toys.  The  prosecutor  proved  that  he  kept  a  large 
toy-shop,  and  that  the  prisoner  came  into  the  shop  dressed  in  a  smock 
frock.  After  remaining  there  some  time,  from  some  suspicion  that 
was  excited,  he  was  searched,  and  under  his  smock  frock  were  found 
concealed  the  doll  and  other  toys.  The  prosecutor  could  not  eo  ftir- 
ther  than  to  swear  that  the  doll  had  once  been  his,  but  he  could  not 
swear  that  he  had  not  sold  it,  and  he  had  not  missed  it;  and  from  the 
mode  in  which  he  kept  his  stock  it  was  not  likely  that  he  would  miss 
that  or  any  other  of  the  articles  found  on  the  prisoner.  Erie,  J., 
directed  an  acquittal.  In  R.  v.  Burton,  Dears.  C.  C.  282,  the  pri- 
soner was  indicted  for  stealing  pepper.  He  was  found  coming  out 
of  a  warehouse  in  which  there  was  a  quantity  of  pepper  both  loose 
and  in  bags;  when  stopped  and  accused,  he  threw  some  pepper  on 
the  ground,  and  said,  "1  nope  you  will  not  be  hard  with  me."  Upon 
the  case  of  R.  v.  Dredge  bemg  cited,  Maule,  J.,  pointed  out  the  dis- 
tinction that  in  this  case  the  prisoner  had,  in  fact,  admitted  that  the 
pepper  had  not  been  honestly  come  by;  and  he  added  '^if  a  man  go 

have  the  criminal  charge  hushed  up,  is  not  admissible.  State  «.  Jaeger,  66  Mo,  173. 
But  that  such  a  proposal  was  made  by  the  accused  Ib  admissible,  as  also  in  rebuttal 
itB  acceptance  hy  the  prosecutrix.    McMath  v.  State,  55  Ga.  303, 

^Shepherd  v.  State,  44  Ark.  39.    The  jury  may  infer  that  the  whole  was  stolen 
from  proof  of  part    People' v.  Fagan,  66  CaL  534, 
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into  the  London  Docks  sober,  and  comes  out  of  one  of  the  cellars, 
wherein  are  a  million  gallons  of  wine,  very  drunk,  I  think  that  would 
be  reasonable  evidence  that  he  had  stolen  some  of  the  wine  in  that 
cellar,  though  you  could  not  prove  that  any  wine  was  missed/'  In  R. 
V.  Hooper,  1  F.  &  F.  85,  the  prisoner  was  charged  with  stealing  190 
lbs.  weight  of  Lydney  coal.  He  was  left  with  a  ton  of  that  sort  of 
coals  in  a  cart  at  twelve  o'clock,  and  delivered  them,  according  to  his 
orders,  at  one  o'clock.  At  half-past  twelve  o'clock  he  sold  190  lbs. 
weight  of  Lydney  coal  to  a  person  living  in  the  same  town,  but  there 
was  no  evidence  of  the  quantity  delivered  being  less  than  a  ton,  or 
of  any  coal  having  been  missed.  Willes,  J.,  left  it  to  the  jury 
to  say,  whether  the  190  lbs.  of  coal  sold  by  the  prisoner  was  stolen 
property. 

If  the  property  be  proved  to  have  been  stolen,  or  may  fidrly  be 
presumed  to  have  bec^  so,  then  the  question  arises  whether  or  not 
the  prisoner  is  to  be  called  upon  to  account  for  the  possession  of 
*it.  This  he  will  be  bound  to  ao,  and  on  his  failing  to  do  so,  a  r  ^n-i 
presumption  against  him  will  arise,  if  taking  into  consideration  the  ^ 
nature  of  the  goods  in  question,  they  can  be  said  to  have  been  recently 
stolen.  The  presumption  will  be  either  that  he  stole  the  property  or 
that  he  received  it  knowing  it  to  be  stolen.  In  what  cases  goods  are 
to  be  considered  recently  stolen  cannot  be  defined  in  any  precise  man- 
ner, but  the  following  cases  show  what  some  of  the  judges  have  thought 
on  the  subject.  Where  stolen  property  (it  does  not  appear  of  what 
description)  was  found  in  the  possession  of  a  person,  but  sixteen  months 
had  elapsed  since  the  larceny,  Bayley,  J.,  held  that  he  could  not  be 
called  upon  to  account  for  the  manner  in  which  it  came  into  his  posses- 
sion. Anon.,  2  C.  &  P.  457,  12  E.  C.  L.  Where  two  ends  of  woolen 
cloth  in  an  unfinished  state,  consisting  of  about  twenty  yards  each,  were 
found  in  the  possession  of  the  prisoner,  two  months  after  they  had 
been  stolen,  Patterson,  J.,  held  that  the  prisoner  ought  to  explain  how 
he  came  by  the  property.  "  The  length  of  time,'^said  that  learned 
judge,  "  is  to  be  considered  with  reference  to  the  nature  of  the  articles 
which  are  stolen.  If  they  are  such  as  pass  from  hand  to  hand  readily, 
two  months  would  be  a  long  time ;  but  here  that  is  not  so."  R.  v. 
Partridge,  7  C.  &  P.  551,  32  E.  C.  L.  But  Park,  B.,  directed  an 
acquittal  where  the  only  evidence  against  the  prisoner  was  that  cer- 
tain tools  had  been  traced  to  his  possession,  three  months  after  their 
loss ;  R.  V.  Adams,  3  C.  &  P.  600,  14  E.  C.  L. ;  and  Maule,  J.,  did 
the  same,  where  a  horse,  alleged  to  have  been  stolen,  was  not  traced 
to  the  possession  of  the  prisoner  until  six  months  from  the  date  of  the 
robbery.  R.  v.  Cooper,  3  C.  &  Kir.  318.  Where  the  prisoner  was 
the  servant  of  a  firm  which  owned  a  large  number  of  shovels,  four 
of  which  were  found  in  his  possession,  it  was  held  that  the  question 
of  larceny  was  properly  left  to  the  jury,  although  there  was  no  evi- 
dence to  show  when  they  were  missed,  or  how  long  they  had  been  in 
his  possession.    R.  v.  Knight,  1  L.  &  C.  578. 

What  the  person  found  in  possession  of  stolen  property  is  called  upon 
to  do  is,  to  account  for  how  he  came  by  it.  In  K.  v.  Crowhurst,  1  C.  & 
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K.  370,  47  E.  C.  L.,  the  prisoner  was  indicted  for  stealing  a  piece  of 
wood ;  upon  the  piece  of  wood  being  found  by  the  police  constable  in  the 

Erisoner's  shop  about  five  days  after  it  was  lost,  he  stated  that  he 
ought  it  of  a  man  named  Nash,  who  lived  about  two  miles  off.  Nash 
was  not  called  as  a  witness  for  the  prosecution,  and  no  witness  was 
called  by  the  prisoner.  Alderson,  B.,  said  to  the  jury,  "  in  cases  of 
this  nature  you  should  take  it  as  a  general  principle  that,  where  a 
man  in  whose  possession  stolen  property  is  found  gives  a  reasonable 
account  of  how  he  came  by  it,  as  by  telling  the  name  of  the  person 
from  whom  he  received  it,  and  who  is  known  to  be  a  real  person,  it 
is  incumbent  on  the  prosecutor  to  show  that  the  account  is  false ;  but 
if  the  account  given  by  the  prisoner  be  unreasonable  or  improbable 
on  the  face  of  it,  the  onus  of  proving  its  tnith  lies  on  the  prisoner.'* 
It  appears,  therefore,  that  the  learned  judge  thought  that  in  this  case  the 
prisoner's  account  was  suflSciently  reasonable  to  shift  the  burden  of  proof 
back  again  on  to  the  prosecutor,  but  the  report  doe»  not  state  whether  or 
not  the  case  was  left  to  the  consideration  of  the  jury.  In  R.  v.  Wilson, 
26  L.  J.,  M.  C.  45,  the  prisoner  was  indicted  for  stealing  some  articles  of 
dress.  It  was  proved  that  the  property  was  stolen  and  sold  by  the 
prisoner.  The  prisoner  on  being  apprehended  said,  that  C.  and  D. 
brought  them  to  nis  house  and  that  he  sold  them.     In  consequence  of 

*22l  ^^^^  ^'  *"^^  ^'  ^^^  apprehended,  *and  C.  was  tried  and  convicted 
•J  for  stealing  other  articles  taken  from  the  prosecutor's  house  at  the 
same  time  as  the  articles  in  question ;  D.  was  discharged.  The  con- 
stable made  inquiries  as  to  the  statement  made  by  the  prisoner  of  how 
he  came  by  the  goods,  but  no  evidence  of  what  transpired  on  such  in- 
quiries was  received,  being  objected  to  by  the  prisoner's  counsel. 
Neither  C.  nor  D.  were  called  as  witnesses  for  the  prosecution,  and  no 
witness  was  called  by  the  prisoner.  The  jury  found  the  prisoner 
guilty,  and  the  conviction  was  upheld  by  the  court  of  criminal  appeal, 
upon  the  ground,  as  stated  by  Pollock,  C.  B.,  that  there  was  some  evi- 
dence for  the  jury  upon  which  the  prisoner  might  be  convicted. 

"  If  a  horse  be  stolen  fix)m  A.,"  says  Lord  Hale,  "  and  the  same  day 
B.  be  found  upon  him,  it  is  a  strong  presumption  that  B.  stole  him ; 
yet  I  do  remember,  before  a  very  learned  and  wary  judge,  in  such  an 
instance,  B.  was  condemned  and  executed  at  Oxford  assizes ;  and  yet, 
within  two  assizes  after,  C.  being  apprehended  for  another  robbery, 
upon  his 'Judgment  and  execution,  confessed  he  was  the  man  that 
stole  the  horse,  and  being  closely  pursued,  desired  B.,  a  stranger,  to 
walk  his  horse  for  him  while  he  turned  aside  upon  a  necessary  occa- 
sion, and  escaped,  and  B.  was  apm^ended  with  the  horse,  and  died 
innocently."  2  Hale,  P.  C.  289.  The  following  remarks  by  Mr.  East 
on  this  subject  are  well  deserving  of  attention.  ^^  It  has  been  stated 
before  that  the  person  in  whose  possession  stolen  goods  are  found 
must  account  how  he  came  by  them,  otherwise  he  may  be  presumed 
to  be  the  thief;  and  it  is  a  common  mode  of  defence,  to  state  a  deli- 
very by  a  person  unknown,  and  of  whom  no  evidence  is  given ;  little 
or  no  reliance  can  consequently  be  had  upon  it.  Yet  cases  of  that 
sort  have  been  known  to  happen,  where  persons  really  innocent  have 
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suffered  under  such  a  presumption ;  and,  therefore,  where  this  excuse 
is  urged,  it  is  a  matter  of  no  little  weight  to  consider  how  far  the  con- 
duct of  the  prisoner  has  tallied  with  his  defence,  from  the  time  when 
the  goods  might  be  presimied  to  have  first  come  into  his  possession." 
2  East,  P.  C.  665.^ 

^  Pennsylyania  v.  Mjen,  Add  320 ;  State  v,  Jenkins,  2  T7I.  379.    [The  recent  dos- 
seanon  of  stolen  property  is  presumptive  evidence  of  guilt    State  v.  Brown,  75  Mo. 
317;  State  v.  Butterfield,  Id.  297;  Tucker  v.  State,  57  Oa.  503;  Foster  v.  State.  52 
Miss.  695 ;  Dillon  v.  People,  1  Hun,  670 ;  4  Thomp.  &  C,  (N.   Y.)  208 ;  Harrison 
V.  State,   74  Ga.  801 ;    State  v,  Daly,  37   La.  An.  576.]    The  presumption  that 
he  who    is    found    in  possession  of  stolen   goods   recently  after    the    theft    was 
committed  is  himself  tne  thief,   applies  only  when   this  possession  is  of  a  kind 
which  manifests  that  the  stolen  goods  never  came  to  the  possessor  by  his  own  act,  or  at 
all  events  with  his  undoubted  concurrence.    State  v.  Smith,  2  Ired.  412.    Thus  where 
the  defendant  and  two  of  his  sons  were  indicted  for  stealing  tobacco,  which  had  been 
stolen  in  the  night  was  found  next  day  in  an  outhouse  of  defendant,  occupied  bv  one 
of  his  negroes,  ana  in  which  the  defendant  kept  tobacco  of  his  own,  and  the  tobacco 
so  found  was  claimed  hy^  him  as  his  own,  though  proved  to  be  the  tobacco  that  had 
been  stolen ;  held  that  it  was  error  in  the  judge  to  charge  the  jury  *^  that  the  pos- 
session of  the  stolen  tobacco  found  on  defendant,  raised  in  law  a  strong  presumption 
of   his  guUt''    Id.    The  possession  of  a  stolen  thing  is  evidence  to  some  extent 
against  tne  possessor  of  a  taking  by  him.    Ordinarily  it  is  stronger  or  weaker  in  pro- 
portion to  the  period  intervening  between  the  stealing  and  the  finding  in  possession  of 
the  accused ;  and  after  the  lapse  of  a  considerable  time,  before  a  possession  is  shown 
in  the  accused,  the  law  does  not  infer  his  guilt    State  v.  Williams,  9  N.  G.  140.     [The 
presumption  arising  from  the  possession  of  stolen  property  is  not  a  legaX  one,  but  is 
for  the  jury.    Ajres  v.  State,  21  Tex.  App.  399.]     The  accused  even  when  the  stolen 
goods  are  found  in  his  possession  and  under  his  control  within  a  short  time  after  the 
hiroeny  is  committed,  and  a  presumption  of  guilt  is  raised,  is  not  bound  to  show  to 
the  reasonable  satisfaction  of  the  jury  that  he  became  possessed  of  them  otherwise 
than  by  stealing ;  the  evidence  may  fall  far  short  of  establishing  that,  and  yet  create 
in  the  minds  of  the  jury  a  reasonable  doubt  of  his  guilt.    State  v.  Merrick,  19  Me. 
398.    Unexplained  possession  of  stolen  goods  may  be  considered  in  determining  the 
guilt  of  the  possessor,  but  is  not  of  itself  sufficient  to  authorize  a  conviction.    People 
t?.  Ah  Ki,  20  Cal.  177 ;  People  v,  Gassaway,  23  Id,  51.     [Pettioew  i'.  State,  12  Tex.  App. 
225;  Truax  r.  State,  12  Tex.  App.  230;  Casas  v.  State,  12  Tex.  App.  59;  Turbeville 
V.  State,  42  Ind.  490:  Green  0.  State,  68  Ak.  539 ;  Alexander  v.  State,  60  Miss.  953 ; 
Harris  v.  State,  13  Tex.  App.  309 ;  Shepherd  v.  State,  44  Ark.  39.    But  see  Till^  v. 
State,  21  Fla.  242.]    The  stealing  must  be  proved  in  order  to  raise  a  presumption 
of  gailt  by  the  possession  of  the  property  of^  another.    State  r.  Taylor,  25  la.  273. 
Possession  of  a  stolen  article  raises  a  presumption  of  theft  by  the  possessor,  only 
in  case  such  possession  is  so  recent  after  the   theft,  that  the  possessor  oould  not 
well  have  come  by  it  except  by  stealing  it.    Gregory  p.  Richard,  8  Jones.  (L.),  410; 
People  V.  Antonio,  27  Cal.  404.   [State  v,  Jennett,  88  N.  C.  665 ;  Williamson  v.  State, 
13  Tex.  App.  614;  Bepk  t>.  State,  44  Tex.  430;  Yates  r.  State,  37  Tex.  202.]    See 
further  as  to  the  presumption  from  possession  of  stolen  property.    State  v.  Bruin,  34 
Mo.  637 ;  Curtis  r.  State,  6  Cold.  9 ;  State  v.  Brady,  27  la.  126 ;  Billard  p.  State,  30 
Tex,  367 ;  People  v,  Kelly,  28  Cal.  423 ;  State  u.  Gray,  37  Mo.  463 ;  Conkwright  v. 
People,  35  111.  204 ;  Garcia  ».  State,  26  Tex.  209 ;  State  t;.  Creson,  38  Mo.  372 ;  Unger 
V.  State,  42  Miss,  642;  Knickerbocker  r.  People,  43  N.  Y.  177;  State  i-.  Turner,  65 
N.  C.  592;  Commonwealth  v.  Bell,  102  Mass.  103;  Heed  v.  State,  25  Wis.  421.    S. 
State  r.  WaUace,  47  la,  660. 

Evidence  of  good  character  is  admissible  to  rebut  the  presumption.  State  r.  Crank,  75 
Mo.  406;  Contra,  Wagner  r.  State,  107  Ind.  71.  Where  the  accused  gives  a  reasonable 
explanation  of  his  possession  of  the  stolen  goods,  and  the  State  does  not  show  the  ex- 
planation to  be  false,  he  should  be  acquitted.    Johnson  v.  State,  12  Tex.  App.  385. 

Where  a  reasonable  explanation  has  been  given,  the  burden  is  upon  the  State  of  prov- 
ing the  &lsity  of  such  explanation.  Irvine  v.  State,  13  Tex.  App.  499.  Compare 
Sitterlee  v.  State,  Id.  587 ;  People  v.  Hurley^  60  Cal.  74.  The  presumj)tion  of  guilt 
from  the  possession  of  goods  recently  stolen  is  overcome  by  evidence  raising  a  reason- 
able doubt  State  t?.  Richart,  57  la.  245;  State  v.  Hopkins,  65  la.  240;  State  ».  Peter- 
son, 67  la.  664.    It  is  conclusive  when  unexplained,  and  there  b  no  evidence  of 
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The  irreparable  nature  of  the  sentence  of  death,  which  so  frequently 
followed  conviction  in  former  days,  perhaps  tended  to  increase  the 
anxiety  which  both  these  learned  persons  evince  on  the  subject  of  pre- 
sumptive evidence. 

With  resj>ect  to  the  evidence  of  guilty  knowledge  in  charges  of 
receiving  stolen  goods,  see  poai,  "  Receiving  Stolen  Goods.'* 

Fresumption  of  guilt  arising  from  the  possession  of  property  in 
other  cases.  There  are  cases  in  which  the  possession  of  property 
carries  with  it  the  presumption  of  guilt,  although  the  property  has  not 
been  stolen ;  mostly  cases  where  the  property  itself  carries  with  it 
indications  of  a  criminal  act  Instances  of  cases  in  which  such  a  pre- 
sumption is  drawn  arc  the  possession  of  filings  and  clippings  of  gold 
or  silver  coin,  of  more  than  five  pieces  of  foreign  counterfeit  coin,  of 
coining  tools  (see  24  &  25  Vict.  c.  99),  the  possession  of  instruments 
or  paper  for  foreign  exchequer  bills  and  bank  notes  (see  24  &  25 
Vict.  c.  98),  the  possession  of  deer,  or  implements  for  taking  deer,  of 
implements  for  housebreaking,  of  goods  belonging  to  ships  wrecked 
or  stranded  (see  24  &  25  Vict.  c.  96),  the  possession  of  naval  and 
military  stores  (see  38  &  39  Vict  c.  25,  ana  other  acts).  These  pre- 
sumptions will  be  discussed  under  the  headings  of  the  principal  offences 
to  wnich  they  relate. 

„5Qo-i  *Presumption  of  malice.  Much  of  the  diiBculty  connected 
J  with  this  subject  will  be  removed  by  considering  what  njalice  b 
in  the  l^al  sense  of  the  term.  "  Malice  in  its  legal  sense  denotes  a 
wrongful  act  done  intentionally  without  just  cause  or  excuse."  Per  Little- 
dale,  J.,  in  MTherson  t.  Daniels,  10  B.  &  C.  272, 21  E.  C.  L. ;  "  We  must 
settle  what  is  meant  by  the  term  ^  malice,^ "  said  Best,  J.,  in  R.  t?.  Harvey, 
2  B.  &  C.  268,  9  E.  C.  L. ;  the  l^al  import  of  this  term  differs  from  its 
acceptation  in  ordinary  conversation.  It  is  not,  as  in  ordinary  speech, 
only  an  expression  of  hatred  and  ill-will  to  an  individual,  but  means 
any  wickea  or  mischievous  intention  of  the  mind.  Thus  in  the  crime 
of  murder,  which  is  always  stated  in  the  indictment  to  be  committed 
with  malice  aforethought,  it  is  not  necessary  in  support  of  such  in- 
dictment to  show  that  the  prisoner  had  any  enmity  to  the  deceased ; 
nor  would  proof  of  absence  of  ill-will  furnish  the  accused  with  any 
defence,  when  it  is  proved  that  the  act  of  killing  was  intentional  and 
done  without  any  justifiable  cause.  Thus  where  a  jury  returned  a 
verdict  of  guilty  of  murder,  but  said  that  they  believed  it  was  done 
without  premeditation,  Byles,  J.,  refiised  to  receive  the  verdict,  saying, 
"  the  prosecutor  is  not  bound  to  prove  that  the  homicide  was  com- 

good  character.  State  v,  Kennedy,  8S  Mo.  341.  The  jury  k  to  decide  whether  the  ex- 
planation is  reasonable.  It  is  not  to  be  taken  as  true  simply  because  the  prosecution 
does  not  rebut  it^  State  v,  Kimblei  34  La.  An.  392.  Declarations  of  the  accused  as  to 
the  character  of  his  possession  of  the  property  allesed  to  have  been  stolen  are  not  ad- 
missible, unless  such  possession  and  acts  of  ownership,  at  the  time  of  such  declaration 
are  first  proved.  Cameron  v.  State,  44  Tex.  652.  The  statements  of  one  accused  of 
theft,  when  first  arrested  after  being  found  in  possession  of  stolenproperty,  is  admissible 
in  evidence  in  his  defence.  Shackeliu.vl  v.  State,  43 Tex.  138 ;  Dumell  v.  State,  Id.  147. 
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mitted  from  malice  prepense.  If  the  homicide  be  proved,  the  law 
presumes  malice ;  ana,  although  it  may  be  rebutted  oy  evidence,  no 
such  attempt  has  been  made  here."  R.  v.  Maloney,  9  Cox,  C.  C.  6.^ 
All,  therefore,  that  is  meant  by  the  presumption  of  malice  is  that 
when  a  man  commits  an  unlawful  act,  unaccompanied  by  any  circum- 
stances justifying  its  commission,  it  is  presumed  that  he  has  acted 
advisedly  and  with  an  intent  to  produce  the  natural  consequences  of 
such  an  act.  Thus  in  R.  v,  Dixon,  3  M.  &  S.  11,  upon  an  indictment 
against  the  defendant,  who  was  employed  to  make  bread  for  a  mili- 
tary asylum,  for  delivering  bread  made  from  unwholesome  materials, 
it  was  held  to  be  unnecessary  to  all^e  in  the  indictment,  and,  there- 
fore, of  course,  unnecessary  to  prove,  that  the  defendant  intended  to 
injure  the  health  of  any  one,  as  that  was  an  inference  of  law  arising 
from  the  doing  of  the  act  Where  a  man  was  convicted  of  setting 
fire  to  a  mill,  with  intent  to  injure  the  occupiers  thereof,  a  doubt  oc- 
curred under  the  words  of  the  43  Geo.  3,  c.  68,  whether  an  intent  to 
injure  or  defraud  some  person  ought  not  to  be  proved ;  or  at  least 
some  fact  from  which  such  intention  could  be  inferred,  beyond  the 
mere  act  of  setting  the  mill  on  fire ;  but  the  judges  were  of  opinion 
that  a  person  who  does  an  act  wilfully  necessarily  intends  that  which 
must  be  the  consequence  of  the  act,  v,iz.,  injury  to  the  owner  of  the 
mill  burned.  R.  v.  Farrington,  Russ.  &  Ry.  207.  And  in  R.  t?. 
Bhilp,  1  Mood.  C.  C  263,  where  a  part  owner  of  a  ship  was  indicted 
for  setting  fire  to  it  with  intent  to  prejudice  his  co-owners,  it  was 
held  that  the  intent  to  prejudice  was  implied  by  the  act,  and  that  no 

Sroof  of  the  intent  was,  therefore,  necessary.  The  prisoner  was  in- 
icted  in  a  very  recent  case  for  wounding  with  intent,  but  the  jury 
found  him  guilty  of  unlawful  wounding  only,  and  it  was  held  by 
the  fifteen  judges  that  malice  was  a  necessanr  ingredient  in  the  offence 
of  which  he  was  found  guilty,  and  by  the  majority  of  them  that 
malice  was  sufficiently  shown  under  the  following  circumstances.  The 
prisoner  and  the  prosecutor,  who  had  been  on  good  terms,  were  in 
separate  punts  upon  the  water  on  a  light  night.  The  prisoner  had  on 
different  occasions  said  he  would  shoot  at  a  wild  fowl  even  if  some- 
body was  in  the  way  at  the  time.  The  prisoner  fired  at  *twenty-  r^^j^ 
five  yards  distance,  and  at  that  moment  the  prosecutor's  punt  ^ 
slewed  round  and  he  was  shot.  The  prisoner  then  rendered  help, 
and  assured  him  it  was  an  accident.  It  was  stated  in  the  case  that  it 
seemed  probable  tliat  the  prisoner  only  intended  to  frighten  the  prose- 
cutor, and  to  deter  him  from  coming  to  shoot  there  again.  The  court 
did  not,  however,  give  their  reasons  for  arriving  at  the  conclusion  that 
there  was  evidence  of  maliciously  wounding.  R.  v.  Ward,  L.  R.  1 
C.  C.  R.  356 ;  41  L.  J.,  M.  C.  69 ;  but  Blackburn,  J.,  in  the  course 

^  Proof  of  a  crime  saffident  to  impl^  malice  nnless  rebutted  bj  some  fact  comiected 
with  the  commifision  thereof  shifts  upon  the  defendant  the  burden  of  proof  to  rebut 
such  implication.  Fein  c.  Wyoming  Ter^  1  Wy.  Ter.  376.  Such  presumption  can- 
not be  rebutted  by  proof  of  declarations  of  the  accused  made  after  the  conmiission  of 
the  ofience.  U.  S.  v.  Imsand,  1  Woods,  581.  Where  the  intent  forms  a  material  part 
of  the  ofience  there  can  be  no  conviction  until  the  intent  has  been  demonstrated  be- 
yond a  reasonable  doubt    Mullins  v.  State,  37  Tex.  337. 


38  PBEStJMl^ONS. 

of  the  argument^  said :  "  I  have  al\^ays  thought  a  man  acts  maliciously 
when  he  wilfully  does  that  which  he  knows  will  injure  another  in  per- 
son or  property."  See  also  Reg.  t?.  Welch,  post,  tit.,  "  Cattle."  Whereby 
the  words  of  the  statute  creating  the  offence,  the  offence  must  be  done  un- 
lawiully  and  "  maliciously,"  it  must  be  shown  to  have  been  done  "  wil- 
fully "  by  an  intentional  act ;  whatever  may  be  the  rule  as  to  malice 
in  cases  of  murder.  A  man  who  had  been  fighting  in  a  crowd  threw 
a  stone  which  broke  a  window,  but  he  threw  it  at  the  people  he  had 
been  fighting  with,  intending  to  strike  one  or  more  of  them  with  it, 
but  not  intending  to  break  the  window :  held  not  guilty.  If  the  jury 
had  found  that  the  prisoner  was  aware  that  the  window  was  where  it 
was,  and  that  he  was  likely  to  break  it,  and  was  reckless  whether  he 
broke  it  or  not,  it  might  liave  been  different.  B..  v.  Pembliton,  L.  R. 
2  C.  C.  119 ;  43  L.  J.,  M.  C.  91.  The  prisoner,  with  the  intention 
of  causing  terror  to  persons  leaving  a  theatre,  put  out  the  gas  on  a 
staircase^  and  also  with  the  intention  of  obstructing  the  exit,  placed  an 
iron  bar  across  a  doorway.  In  attempting  to  escape  several  of  the 
audience  were  by  the  cru^  injured,  it  ^vas  held  that  the  prisoner  was 
rightly  convicted  of  unlawfully  and  maliciously  inflicting  grievous 
bodily  harm  upon  two  of  the  crowd.  "  He  acted,"  said  Lord  Cole- 
rid^,  *^  unla\dully  and  maliciously,  not  that  he  had  any  personal 
•  maSce  against  the  particular  individuals  injured,  but  in  the  sense  of 
doing  an  unlawAil  act  calculated  to  injure,  and  by  which  others  were 
in  fact  injured."  Stephens,  J.,  said :  "  if  the  prisoner  did  that  which 
he  did  as  a  mere  piece  of  foolish  mischief  unlawfully  and  without  ex- 
cuse, he  did  it  *  wilfully,*  that  is,  '  maliciously,'  within  the  meaning  of 
the  statute."  R.  v.  Martin,  8  Q.  B.  D.  54 ;  51  L.  J.,  M.  C.  36. 
Where  the  prisoner  carelessly  set  fire  to  some  rum  which  he  intended 
to  steal,  ana  in  conseauence  the  ship  in  which  the  rum  was  placed, 
caught  fire,  it  was  hela  that  he  could  not  be  convicted  of  arson  of  the 
ship.  R^.  t;.  Faulkner,  13  Cox,  C.  C.  R.  Ir.  550.  (See  this  case, 
post,  tit.,  "  Arson.")    See  j)orf,  "  Malicious  Injuries." 

Presumption  of  intent  to  defraud.  This  presumption  is  very 
similar  to  that  of  malice ;  it  is  always  made  whenever  the  natural  con- 
sequence of  the  act  is  to  defraud,  and  no  proof  is  necessary  that  such 
was  the  intention  of  the  prisoner.  The  only  cases  which  have  arisen 
upon  this  head  of  presumptions  relate  to  forgery  and  arson,  with  re- 
spect to  which  the  law  lias  been  somewhat  modified  by  statute ;  it  is 
therefore  considered  more  convenient  to  discuss  it  in  the  chapter 
relating  to  those  classes  of  offences. 
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General  nature  of  hearsay  evidence.  Evidence  of  facts  with 
which  the  witness  is  not  acquainted  of  his  own  knowledge,  but  whicli 
he  merely  states  from  the  relation  of  others,  is  inadmissible  upon  two 
grounds.  First,  that  the  party  originally  stating  the  facts  does  not 
make  the  statement  under  the  sanction  of  an  oath ;  and  secondly,  that 
the  party  against  whom  the  evidence  is  offered  would  lose  the  oppor- 
tunity of  examining  into  the  means  of  knowledge  of  the  party  making 
the  statement.  A  less  ambiguous  term  by  which  to  describe  this 
species  of  evidence  is  second-hand  evidence} 

^  But  the  remarks  made  by  the  witness  himself  to  the  defendant  are  not  hearsay. 
Charles  v.  State,  49  Ala.  332.  In  an  indictment  for  keeping  a  faro  bank,  a  witness  can- 
not testify  that  he  understood  from  others  that  the  aefendant  owned  the  faro  bank. 
Schooler  v.  State,  57  Ind.  127^  nor  can  a  witness  prove  anything  that  took  place 
between  the  aocuised  and  a  third  person,  that  person  must  be  called  as  a  witness. 
Davis  V,  State,  37  Tex.  237.  For  the  same  reason  where  a  child  is  too  young  to  testify 
as  a  witness,  a  statement  made  by  it  to  others  is  not  admissible  in  evidence.  Smith  v. 
State,  41  Tex.  352.  In  a  prosecution  for  adultery  parol  evidence  of  the  contents  of 
a  letter  stating  that  the  husband  of  one  of  the  parties  waa  dead,  is  inadmissible  as 
hearsay.  State  v.  Henke,  58  la.  457.  Willett  r.  People,  27  Hun,  (N.  Y.)  469.  The 
admission  of  the  testimony  of  a  witness  that  the  shoes  of  the  defendant,  produced  on 
the  trial,  would  produce  certain  tracks,  his  knowledge  of  the  character  of  these  tracks 
being  derived  solely  from  what  he  had  been  told,  was  ground  for  error.  Bluitt  v. 
State,  12  Tex.  App.  39 ;  S.  C.  41  Am.  Rep.  666.  The  evidence  mven  by  a  sworn 
interpreter  is  not  nearsay.  People  v.  Ah  Wee,  49  Cal.  236.  The  aidmissions  and  dec- 
larations of  third  persons  are  hearsay  and  inadmissible.  Grigsby  t*.  State,  4  Baxter 
(Texm.)  19;  State  r.  Swain,  08  Mo.  605.  As  the  threats  of  a  mob  against  the  defend- 
ant, made  after  the  homicide.  State  r.  Sneed,  S8  Mo.  138.  Except  when  part  of  the 
rtageita.    State  v,  Gabriel,  88  ^o.  631.    So  also  self-serving  declarations.    State  v. 
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Evidenoe  to  explain  the  nature  of  the  transaotion.  The  term 
hearsay  evidence  is  frequently  applied  to  that  which  is  really  not  so  in 
the  sense  in  which  that  term  is  generally  used.  Thus,  where  the  in- 
quiry is  into  the  nature  and  character  of  a  certain  transaction,  not  only 
what  was  done,  but  also  what  was  said  by  those  present  during  the 
continuance  of  the  transaction,  is  admissible ;  and  this  is  sometimes 
represented  as  an  exception  to  the  rule  which  excludes  hearsay  evi- 
dence. But  this  is  not  hearsay  evidence ;  it  is  original  evidence  of  the 
^nff]  i^aost  important  and  unexceptionable  kind.  In  this  case,  it  is  *not 
-I  a  second-hand  relation  of  facts  which  is  received,  but  the  declara- 
tions of  the  parties  to  the  fiicts  themselves,  or  of  others  connected  with 
them  in  the  transaction,  which  are  admitted  for  the  purpose  of  illus- 
trating its  peculiar  character  and  circumstances.  Thus  it  has  been 
held  on  a  prosecution  for  high  treason,  that  the  cry  of  the  mob  who 
accompanied  the  prisoner,  may  be  received  in  evidence  as  part  of  the 
transaction.  R.  v.  Lord  George  Grordon,  21  How.  St.  Tr.  635 ;  Best, 
Ev.  672 ;  R.  V.  Damaree,  Fost.  Cr.  Law,  213 ;  16  How.  St.  Tr.  62l 
See  also  Bouch  v.  The  Great  Western  Railway  Company,  1 Q.  B.  61, 41 
E.  C.  L.;  R.  V.  Hall,8  C.  &  P.368, 34 E.C.L.;  Doe  v.  Hardy,  1  Moo. 
&  Rob.  626.  In  R.  v.  Bedingfield,  14  Cox,  C.  C.  341,  wherea  woman  came 
from  a  house  having  had  her  throat  cut  immediately  before  by  the 
prisoner,  it  was  proposed  to  ask  what  she  said ;  but  Cockbum,  C.  J., 
said :  "Anything  uttered  by  the  deceased  at  the  time  the  act  was  being 
done  would  be  admissible,  as  for  instance,  if  she  had  been  heard  to  say 
something  as  *  Don^t,  Harry.'  But  here  it  was  something  stated  by 
her  after  it  was  all  over,  whatever  it  was,  and  after  the  act  was  com- 
pleted." This  decision  gave  rise  to  some  discussion,  of  which  a  note 
will  be  found  in  the  report  of  the  case  as  cited  above.  It  should 
seem  that  the  ruling  of  Cockburn,  C.  J.,  was  correct,  if  it  is  to  be 
taken  as  a  fact,  that  the  transaction  was  entirely  at  an  end,  which  it 
appears  was  the  case.  See  letter  of  Cockburn,  C.  J.,  cited  tn/ra,  p. 
29.  This  evidence  must  not  be  confounded  with  evidence  of  what  is 
said  by  the  accused  party  himself,  which  is  always  capable  of  being 
received  on  another  ground,  namely,  as  an  admission.^  See  tit. "  Con- 
fessions." 

Butledge,  27  La.  An.  378.  But  where  part  of  the  res  Qetta  sach  dedaratioiiB  are 
admisBible.  State  v.  Walker,  77  Me.  488.  What  deceased  said  to  a  third  person  in 
»risoner^s  absence,  is  hearsay.    Johnson  v.  State,  63  Miss.  313;  Field  v.  State,  57 

^  Where  evidence  of  an  act  done  by  a  party  is  admissible,  his  declarations  made  at 
the  time,  having  a  tendency  to  elucidate  or  give  a  character  to  the  act,  and  which  may 
derive  a  degree  of  credit  from  the  act  itself,  are  also  admissible  as  part  of  the  res 
oeMcB.  Sessions  v.  Little,  9  N.  H.  271.  f  Williams  v.  State,  4  Tex.  App.  6 ;  Boothe  ». 
State,  Id.  202 ;  Foster  v.  State,  Id.  246 ;  Allen  v.  State,  Id.  581.  They  can  be  offset  only 
by  declarations  made  by  him  at  the  same  time.  State  r.  Gunter,  30  La.  An.  Pt.  1, 536 ; 
State  V.  Abbott,  8  W.  Va.  741.  Self-Serving  declarations  are  admissible  when  part  of  the 
res  gesice.  State  v.  Walker,  77  Me.  488.  The  guilty  intent  of  a  party  may  be  shown  by 
his  acts,  Gondact,  and  declarations,  made  after  as  well  as  before  the  ofienoe  charged,  and 
also  at  the  time  of  the  commission  of  the  act.  State  r.  Pike,  65  Me.  Ill ;  State  v. 
Lewis,  45  la.  20 ;  Thompson  c.  State,  ll  Tex.  App.  51;  Keman  v.  State,  65  Md.  253w  So 
also  the  acts  and  exclamations  of  the  prisoner's  wife  at  the  time  of  a  murder  and  in  his 
presence  or  hearing;  People  v.  Murphy,  45  Gal.  137 J    There  are  some  cases  in  which 
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Evidenoe  of  complaint  in  oases  of  rape.    The  evidence  which  is 
ahnost  always  given  in  cases  of  rape  that  the  woman  made  a  oom- 

the  declarations  of  a  prisoner  are  admitted  in  his  &Tor,  mainly  upon  the  principle  of  being 
part  of  the  r<w  qefta  ;  as  to  account  for  his  silence  where  that  silence  would  operate  against 
him.  United  States  v,  Craig,  4  Wash.  C.  C.  729.  So  to  explain  and  reconcile  his  conduct 
State  V,  Ridgclev,  2  H.  <&  M^.  120 ;  Bobetaille's  Case,  5  llog.  171.  See  Tomkins  v.  Salt- 
marsh,  14  S.  &  li.  275.  [His  declarations,  however,  made  an  indefinite  time  before  the 
murder  with  which  ho  is  chaiged,  cannot  be  given  to  explain  his  carrying  arms  on  the 
day  of  the  murder.  Terrell  v.  Commonwealth,  13  Bush.  (Ky.)  246 ;  Rutherford  r.  Com- 
monwealth, 13  Bush.  (Ky.)  608 ;  Harmon  v.  State,  3  Tex.  App.  51 ;  Hester  v,  Common- 
wealthy  85  Pa.  139;  Maddox  v.  State,  41  Tex.  205.]  Where  a  prisoner  indicted  for 
murder  has  produced  evidence  of  declarations  hy  the  deceased,  with  a  view  to  raise 
the  presumption  that  he  committed  suicide,  it  is  competent  for  the  State  to  give  in 
evidence  the  reasons  assigned  by  him  for  his  declaration.  State  v.  Crank,  2  Bail.  66. 
See  Little  v.  Lebby,  2  Greenl.  242;  Kimball  r.  Morrell,  4  Greenl.  368;  Gorham  v. 
Canton,  5  Id.  266 ;  State  v.  Powell,  2  Halst  244 ;  Bennet  r.  Hethington,  16  S.  <&  B. 
193.  When  the  state  of  mind,  sentiment,  or  disposition  of  a  person  at  a  pyen  period 
become  pertinent  topics  of  inquiry,  his  declarations  and  conversations,  being  part  of 
the  rea  geticB^  may  be  resorted  to.  Bartholemy  v.  People,  2  Hill,  248.  It  is  not  com- 
petent for  a  prisoner  indicted  for  murder  to  give  in  evidenoe  liis  own  account  of  the 
transaction  related  immediately  after  it  occurred  though  no  third  person  was  present 
when  the  homicide  was  committed.  State  r.  Tilly,  3  Ired.  424 ;  contra  Brunet  r.  State, 
12  Tex.  App.  521.  On  the  trial  of  a  part^  who  is  indicted  for  knowingly  having  in 
his  possession  an  instrument  adapted  and  designed  for  coining  or  making  counterfeitcoin, 
with  intent  to  use  it  or  cause  or  permit  it  to  be  used  in  coimng  or  making  such  coin,  he 
cannot  give  in  evidence  his  declarations  to  an  artificer,  at  the  time  he  employed  him 
to  make  such  instrument,  as  to  the  purposes  for  which  he  wished  it  to  be  made. 
Commonwealth  v.  Kent,  6  Met.  583.  Semble^  in  a  criminal  prosecution  for  damages, 
mere  naked  admissions  made  by  the  party  libelled,  are  in  general  incompetent  evi- 
denoe against  the  people,  even  to  establish  facts  tending  to  a  justification :  otherwise 
as  to  conversations  or  declarations  which  are  part  of  the  res  oeste.  Bartholemy  v. 
People,  2  Hill,  249.  The  declaration  of  a  person,  who  is  wounded  and  bleeding,  that 
the  defendant  has  stabbod  her,  made  immediately  after  the  occurrence,  though  with 
such  an  interval  of  time  as  to  allow  her  to  go  from  her  own  room  upstairs  into 
another  room,  is  admissible  in  evidence  after  her  death,  as  a  part  of  the  res  gestae 
Commonwealth  v.  Pike.  3  CusIl  181.  [Harriman  v,  Stowe,  57  Mo.  93 ;  Common- 
wealth V.  Fenno,  134  Mass.  217;  but  see  State  v.  Williams,  34  La.  An.  959; 
People  V,  Ah  Sing,  60  Cal.  85 ;  State  v.  Carlton,  48  Vt.  636.]  On  an  indictment 
for  a  misdemeanor  the  declarations  of  the  defendant  wens  held  admissible  in 
evidence  when  they  aooompanied,  explained  and  characterized  the  acts  chained.  State 
V.  Huntly,  3  Ired.  '418.  Whenever  the  bodily  or  mental  feelings  of  an  individual  at  a 
particular  time  are  material  to  be  proved,  the  expression  of  such  feelings,  made  at  or 
soon  before  that  time,  is  evidenoe  of  course  subject  to  be  weighed  by  the  jury.  Boul- 
hac  r.  White,  9  N.  C.  03.  The  decbuations  of  a  party  are  admissible  in  his  favor 
when  they  are  so  connected  with  some  material  act  as  to  explain  or  qualify  it,  or  show 
the  intent  with  which  it  was  done.  Russell  t;.  Frisbie,  19  Conn.  205.  f  When  the 
question  in  i  rme  is  whether  the  defendant  absconded,  his  declarations,  maae  while  on 
his  way  from  his  residence,  as  to  his  intention  to  return,  are  admissible.  United 
States  r.  Penn,  13  Bankr.  B^.  464 ;  Hunter  v.  State,  40  N.  J.  L.  495.]  In  an  indictment 
for  larceny,  declarations  at  the  time  of  his  arrest  b^  the  prisoner  as  to  his  claim  of 
ownership  to  the  property  taken,  are  not  admissible  m  eviaence.  State  v.  Wisdom,  8 
Port.  511.  The  declarations  of  third  persons  are  not  admissible  in  evidence  as  part  of 
the  rea  geatoBf  unless  they  in  some  way  elucidate  or  tend  to  give  a  character  to  tne  act 
which  they  accompany,  or  may  derive  a  degree  of  credit  from  the  fact  itself.  If  they 
can  have  no  effect  upon  the  act  done,  and  derive  no  credit  from  it,  but  depend  for 
their  efiect  upon  the  credit  of  the  partv  who  makes  them,  they  are  not  admissible 
merely  because  they  have  some  oonnection  with  the  act  or  relate  to  it.  Woods  v. 
Banks.  14  N.  H.  101.  [People  v.  Mead,  50  Mich.  228 ;  Greenfield  v.  People,  85  N.  Y. 
75 ;  Wiggins  r.  People,  4  Hun,  (N.  Y.)  540 :  Robinson  v.  State,  57  Md.  14 ;  Common- 
wealth V,  Felch,  132  Mass.  22;  Felt  v.  Amidon,  43  Wis.  467 ;  State  v.  Brown,  64  Mo. 
367 ;  see  Lauder  v.  People,  104  111.  248.1  When  an  act  of  a  party  is  admissible  in 
evidence,  his  declarations  at  the  time,  explanatory  of  that  act,  are  also  admissible,  as  a 
poit  of  the  m  ^Mte.    Wetmore  v.  Mell,  1  O.  26 ;  Dawson  v.  Hall,  2  Mich.  390.    To 
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plaint  of  having  been  violated,  is  not  hearsay,  but  ori^nal  evidence 
of  a  £ict,  which  is  most  important,  and  which  cannot  be  ascertained 

make  declarations  a  part  of  the  res  gesttx  they  must  he  contemporaneons  with  the  main 
fact — ^not,  however,  precisely  concurrent  in  point  of  time.    If  they  spring  out  of  the 
transaction,  elucida^  it,  are  voluntary  and  spontaneous,  and  make  at  a  time  so  near  to 
it  as  reasonably  to  preclude  the  idea  of  deliberate  design,  they  are  then  to  be  regarded  as 
contemporaneous.    Mitcham  r.  State,  11  Ga.  615 ;  Haxiby  v.  Johnson,  5  Md.  450.    [State 
r.  Garrand,  50  Oreg.  216 ;  State  r.  Lull,  48  Vt  581  -State  v.  Winner,  17  Kan.  298 ;  Rock- 
well r.  Taylor,  41  Conn.  56 ;  Pierson  r.  State,  21  Tex.  Ap.  14.]    Representations  made 
by  a  sick  person  to  a  medical  attendant  as  to  his  symptoms,  are  admissible.    Johnson 
V.  State,  17  Ala.  618.  ^  Any  evidence  giving  an  account  of  the  acts  of  the  accused  on  the 
day  of  the  murder,  is  competent  agtiinst  him.    Campbell  v.  State,  23  Ala.  44.    What 
declarations  are  part  of  the  rett  ge^tce  cannot  be  determined  by  any  precise  general 
rule,  but  only  upon  consideration  of  all  the  circumstances  of  each  case.    Meek  v. 
Perry,  36  Miss.  190.    In  a  murder  case,  the  declarations  of  the  murdered  man  charge 
ing  the  defendant  with  murder  when  brought  with  others  into  his  presence,  are 
admissible,  not  as  dying  declarations,  but  as  a  part  of  the  circumstances  relating  to 
the  conduct  of  the  accused  when  first  charged  with  the  crime.    State  v.  Nash,  10  la. 
81.    The  rule  that  declarations  of  a  party  at  the  time  of  doing  an  act  which  is  legal 
evidence,  are  admissible  as  parts  of  the  res  gestcej  does  not  apply  so  as  to  admit,  aa 
against  third  persons,  declarations  of  a  past  nict,  having  the  etiect  of  criminating  the 
latter.    People  r.  Simonds,  19  CaL  276.    [State  v,  Haynes,  71  N.  C.  79.1    The  exclama- 
tion or  declarations  of  the  prisoner  at  the  time  of  the  crime  are  admissible.   Mitcham  v. 
State,  2  Ga.  615.   [False  explanations  of  suspieious  circumstances,  made  by  the  accused, 
are  evidence.    Walker  v.  State,  49  Ala.  398.]    So  silence  is  a  &ct,  but  to  be  weighed 
with  great  caution.  Johnson  r.  State.  17  Ala.  618.   Declarations  of  the  prisoner,  unless 
part  of  the  res  gerice,  are  inadmissiole  in  his  behalf.    Tipper  v.  Commonwealth,  1 
Met.  (Ky.)  6 ;  Dickes  v.  State,  11  Ind.  657.   [He  cannot  by  onering  proof  of  any  act  of 
his  own  lay  the  foimdation  for  introducing  his  declarations  accompanying  that  act. 
Davis  V.  State,  3  Tex.  App.  91 ;  nor  can  evidence  be  given  on  his  behalf  of  a  state- 
ment made  by  him  subsequent  to  the  crime  with  which  he  is  charged.  Hall  v.  State, 
48  Ga.  607 ;    Powell  v.  State,  44  Tex.  63 ;  nor  are  his  declarations  made  to  the 
deceased,  at  the  time  of  killing,  charging  him  with  having  insulted  his  wife,  admis- 
sible in  the  absence  of  direct  testimony  that  such  insult  was  given.    Bassham  v. 
State,  38  Tex.  622.    Upon  the  question  of  the  sanity  of  the  prisoner,  a  letter  written 
hj  him  prior  to  the  commission  of  the  offence,  is  admissible  in  evidence  to  throw 
light  on  the  condition  of  his  intellect  at  the  time  of  the  act  charged.    State  r.  King, 
64  Mo.  691 ;  Wharton's  Crim.  Evid.  J  272,  9th  ed.  A  witness  may  testify  that  tlie 
accused  stated  after  the  homicide  that  he  was  sane  when  it  was  committed.    State 
V.  Kring,  74  Mo.  612.  Declarations,  etc.,  are  admissible  to  exj^ain  mental  feelinig^  as 
insanity,  etc.,  as  part  of  the  res  gesUc.    Brumlev  v.  State,  21  Tex.  App.  222.    AVhere 
a  witness  for  the  prosecution  has  testified  that  he  charged  the  accused  with  the  crime 
for  which  he  is  on  trial,  the  prisoner  should  be  allowed  to  elicit  from  the  witness  the 
reply  to  the  accusation,  though  a  declaration  in  liis  favor.    Saser  v.  State,  11  Tex. 
App.  110.    But  self-serving  declarations  are  ^nerally  inadmissible  on  his  behalf. 
Walker  v.  State,  13  Tex.  App.  618.    In  an  action  for  assault  and  battery  the  defend- 
ant cannot  prove  declarations  of  the  party  assaulted  made  before  or  after  the  ailray. 
State  V.  Newland,  27  Kan.  764.    Declarations  of  the  accused  made  before  an  alleced 
stealing  claiming  the  property  are  admissible  on  his  behalf.    State  v.  Thomas,  32  La. 
An.  600.]    The  acts  or  declarations  of  the  prisoner  are  not  admissible  evidence  for 
hinL  unless  they  occurred  within  the  period  covered  by  the  criminating  evidence,  or 
tend  in  some  way  to  explain  some  fact  or  circumstance  proved  against  him,  or  to 
impair  or  destroy  the  force  of  some  evidence  for  the  prosecution.    Chaney  v.  State,  31 
Ahi.  342.    [State  v.  Ware,  62  Mo.  597 ;  State  v.  Umfiied,  76  Mo.  404.]   In  a  trial  for  mur- 
der, it  is  competent  for  the  defendant  to  prove  how  he  was  employed  at  the  time  he  met 
with  the  person  he  is  charged  to  have  killed,  and  what  was  his  conduct  a  short  time 
before  the  a&ay  which  resulted  in  the  killing;.    Stewart  v.  State,  19  O.  302.    In 
proceedings  for  assault  with  intent  to  kill,  the  evidence  tended  to  show  that  defend- 
ant was  assaulted  by  the  ii^ured  party  and  several  others :  held  that  declarations  of 
^ese  persons  made  at  the  time  of  the  assault,  illustrative  of  its  object  and  motive, 
were  admissible  in  evidence  as  pai't  of  the  res  gestae^    People  v.  Roach,  17  OaL  297. 

gut  threats  made  bv  the  deceased  after  the  fatal  wound  are  not  part  of  the  res  gesice, 
w  9.  People,  3  Neb.  357.]    A  declaration  made  by  the  accused  on  the  day  of  the 
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in  any  other  way.    There  seems  indeed  to  have  been  at  one  time  some 
obscurity  about  the  extent  to  which  this  inquiry  could  be  pursued, 

crime,  explaining  how  blood  came  upon  his  hands,  is  not  admissible  as  part  of  the  re$ 
geat(B.    Scaggs  v,  State,  8  Sm.  &  Mar.  722.     For  the  purpose  of  provmg  a  bargain  and 
sale,  the  declarations  of  the  parties  thereto  at  the  time,  are  a  part  of  the  res  gesta^  and 
competent  to  rebut  the  presumption  arising  from  the  possession  of  stolen  property. 
Le^tt  V,  State,  15  Griswold,  2*3.  [Phila.  Fire  Assoc,  v.  Merchants'  Bank,  54  Vt.  657.] 
On  the  trial  of  a  defendant  indicted  for  knowinffly  having  in  his  possession  an  instru- 
ment adapted  and  designed  for  coining,  or  making  counterfeit  coin,  it  was  held  that 
he  could  not  give  in  evidence  his  own  declarations  to  an  artificer,  at  the  time  he 
employed  him  to  make  such  instrument,  as  to  the  purposes  for  whicn  he  wished  it  to 
be  made.    Commonwealth  v.  Kent,  6  Met.  221.     When  one  is  indicted  for  murder,  he 
cannot  give  in  evidence  his  own  conversations,  had  after  going  half  a  mile  from  the 
place  of  murder.     Gardner  v.  People,  3  Scam.  83.    Although  the  declarations  or 
admissions  of  a  party  are  evidence  against  himself^  yet  they  do  not  when  offered  jus- 
tify him  in  introducing  proof  of  his  counter  declarations  made  at  a  different  time, 
unless  the  latter  form  a  part  of  the  res  gcMtz,    lioberts  v.  Trawick,  22  Ala.  490,    See 
generallv  Kirby  v.  State,  7  Yer.  259 ;  Evans  v.  Jones,  8  Id.  461 ;  Lund  v.  Tyngs- 
borongh',  9  Cush.  36;  Cornelius  v.  State,  7  Eng.  782;  State  v.  Schneider,  35  Mo.  533; 
Riggs  V.  State,  6  Coldl  517 ;  State  r.  Gregor,  21  La.  An.  473 ;  Commonwealth  t>.  Jasnes, 
99  Mass.  438;  Colquitt  »,  State,  34  Tex.  550;  Cabell  t.  State,  64  Ala.  195 ;  Garber  ». 
State,  4  Cold,  161 ;  Cross  v.  People,  47  111,  152.    [Stiles  r.  State,  57  Ga.  183.    Where 
the  State  has  shown  the  act  oi  the  accused  in  taking  possession  of  a  deadly  weapon 
the  defence  is  entitled  on  cross-examination  to  the  remarks  made  by  the  accused  at  the 
time  the  weapon  was  taken.    Taliaferro  r.  State,  46  Tex.  522.    On  telegrams  as  part 
of  the  res  .^es/ce,  see  Common,  v.  Vosburg,  112  Mass.  419.    On  a  trial  for  &lse  impris- 
onment evidence  of  menaces  made  by  the  injured  person  while  detained  are  inaomis- 
sible.     Hawkins  v.  State,  6  Tex.  App.  452.    On  a  trial  for  an  indecent  assault  the 
plaintiff  may  testify  that  before  the  act  the  defendant  had  made  improper  addresses 
to  her.    Mawich  v.  Elsey,  47  Mich.  10.    Where  the  issue  is  the  forgery  to  a  deed  of 
a  signature,  the  fact  that  one  of  the  grantors  denies  having  executed  is  of  great  weight 
as  part  of  the  res  geskt.    Baird  r.  Jackson,  98  111.  78.    Declarations  both  of  the  parties 
and  of  bystanders,  made  during  an  altercation,  are  admissible  as  part  of  the  res  ^estce^ 
if  necessary  to  a  full  understanding  of  the  act  complained  of.    Baker  v.  Gaussm,  76 
Ind.  317 ;  Bejarano  v.  State,  6  Tex.  App.  265.]     Declarations  of  the  accused  made 
when  first  charged  with  the  crime,  held  to  be  admissible  in  his  own  favor  as  part  of 
the  res  gestce.    Comfort  v.  People,  54  111.  404 ;  Head  v.  StateL  44  Miss.  731.    See  For- 
rest V,  State,  21  O.  St.  641 ;  Commonwealth  v.  Williams,  105  Mass.  62 ;  State  v.  Graham, 
46  Mo.  490.    A  person  accused  of  a  capital  crime  is  not  permitted  to  prove  his  con- 
duct and  statements  soon  after  the  commission  of  the  cnme.    Hall  v.  State,  40  Ala. 
698.    Declarations  of  the  defendant  in  an  indictment  to  one  who  was  searching  his 
house  after  the  commission  of  the  crime  are  not  admissible  in  his  own  favor.    Com- 
monwealth V.  Cooper,  5  Allen,  495.    Statements  of  a  person  who  has  been  robbed, 
made  to  a  third  party,  bb  to  the  description  of  the  parties  committing  the  crime,  are 
hearsay,  and  are  not  admissible  on  the  part  of  the  defendant  to  show  that  he  was  not 
the  person  thus  described.    People  v,  McCrea,  32  Cal.  98.    Statements  made  to  a 
thief  at  the  time  of  the  larceny  are  admissible  against  his  accessory  before  the  fact, 
as  part  of  the  res  qesta.    Parsons  r.  State,  43  Ga.  197.    Evidence  of  other  distinct 
larcenies  committed  on  the  same  day  is  not  admissible.  State  v.Wohlman,  34  Mo.  482.  S. 
On  the  trial  of  an  indictment  for  murder,  the  declarations  of  an  unknown  per- 
son are  not  admissible,  when  made  prior  to  the  murder,  to  identify  the  unknown  with 
the  person  murdered.    Mershon  v.  State,  51  Ind.  14.    As  a  matter  of  general  repute, 
evidence  of  character  for  drunkenness  may  be  nven  in  an  action  for  selling  intoxi- 
cating liquors,  in  order  to  prove  knowledge  by  the  vendor  in  whose  neighborhood  the 
vendee  lived.    Adams  v.  State,  26  O.  St.  684.    On  an  indictment  of  a  jailer  for  assault 
and  batterv  upon  a  prisoner,  where  the  defence  was  disobedience  of  oiders  and  the 
evidence  snowed  that  the  jailer  feared  violence  on  the  part  of  the  prisoner,  it  is 
admissible  to  show  that  the  sheriff  who  committed  the  prisoner  told  the  jailer  tliat  he 
was  dangerous  and  desperate.    State  v.  LuU^  48  Vt.  681.    The  general  reputation  of  a 
house  as  a  house  of  ill-fiime  may  be  given  m  evidence  upon  a  trial  for  keeping  such 
a  house.    People  v.  Buchanan,  1  Idaho,  N.  S.  681.    But  of  a  disorderly  house  the  repu- 
tation is  inadmissible,  being  secondary  evidence  of  misorder.    State  v.  Foley,  45  N. 
H.  466;  Commonwealth  v.  Stewart,  1  &  &  B.  342.    The  dedaratirais  of  a  wounded 
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and,  of  course,  if  the  investigation  were  not  confined  to  the  mere  fact 
itself  that  this  particular  complaint  was  made,  the  evidence  would  be 
second-hand,  and  open  to  all  the  objections  of  that  species  of  evidence. 
It  will,  perhaps,  be  convenient  to  examine  the  cases  in  this  place. 
In  R.  V.  Brazier,  1  East,  P.  C.  '444,  the  prisoner  was  chargea  with 
assaulting  a  child  of  five  years  old,  with  intent  to  ravish  her.  The 
child  was  not  tendered  aa  a  witness,  but  evidence  was  given  of  her 
complaint  and  of  the  particulars  of  it.  The  subject  was  twice  dis- 
cussed by  the  judges :  on  the  first  occasion,  all  except  Gould  and 
Willes,  JJ.,  thought  the  evidence  inadmissible;  these  two  judges 
held  that  the  presumption  of  law  as  to  the  incompetence  of  the  child 
was  conclusive,  and  that  the  evidence  was  admissible  on  that  ground ; 
and  Buller,  J.,  held  the  same,  if  by  law  the  child  could  not  be  ex- 
amined upon  oath,  about  which  he  doubted.  On  the  second  occasion, 
however,  all  the  judges  being  assembled,  unanimously  were  of  opinion 
that  the  child  ought  to  have  been  tendered  as  a  witness,  and,  if  found 
to  be  competent,  examined ,  and  that,  consequently y  the  evidence  of 
her  statement  ought  not  to  have  been  received.  "  It  does  not,  how- 
ever," adds  the  author,  "  appear  to  have  been  denied,  by  any  in  the 
above  case  that  the  fact  of  tne  child's  having  complained  of  the  injury 
recently  after  it  was  received  is  confirmatory  evidence."  This  case 
is  wrongly  quoted  all  through  the  books.     In  R.  v.  Clarke,  2  Stark. 

♦271   *-'^*  ^'  ^'  ^^^^  ^  ^'  ^'  ^''  ^^  ^^  "^^  ^^  Holroyd,  J.,  that  the 
-■   particulars  of  the  complaint  could  not  be  given  in  evidence.     In 

R.  V.  Webber,  2  Moo.  &.  R.  21 2,  Parke,  B.,  seemed  to  think,  that  because 
the  counsel  for  the  defence  could  on  cross-examination  elicit  the  par- 
ticulars of  the  statement,  that  it  would  be  better  to  permit  the  evi- 
dence to  be  given  at  once  in  chief.  But  the  reasoning  seems  in  no  way 
conclusive ;  for  not  only  would  the  rules  of  evidence  be  thereby  un- 
necessarily infringed,  but  it  is  obvious  that,  from  the  relation  in  which 
the  woman  who  is  said  to  have  been  violated  stands  to  the  prisoner, 
there  can  be  no  danger  in  allowing  him  to  take  advantage  of  any 
statements  by  her  which  make  in  his  favor ;  those  statements  standing, 
in  fact,  in  the  place  of  admissions.  In  R.  t?.  M^son,  9  C.  &  P.  420,  38 
E.  C.  L.,  where  the  prosecutrix  had  died  before  the  trial,  and  without  her 
deposition  having  been  taken,  Rolfe,  B.,  received  evidence  (the  prison- 
er's counsel  not  objecting)  that  she  had  made  a  complaint,  on  her  return 
home,  of  an  outrage  having  been  committed  upon  her,  but  held  that 
the  particulars  of  such  complaint  were  not  admissible.  In  a  case 
where  the  prosecutrix  was  called,  but  did  not  appear,  and  it  was  ob- 
jected on  the  part  of  the  prisoners  that  evidence  of  recent  complaint  is  re- 
ceivable only  to  confirm  the  prosecutrix's  story,  and  that  as  her  evidence 
was  not  before  the  jury  it  could  not  be  confirmed,  Parke,  B.,  rejected  evi- 
dence of  the  prosecutrix  having  made  a  complaint,  R.  v.  Guttridge,  9 
C.  &  P.  471,  38  E.  C.  L.     in  R.  v.  Osborne,  Car.  &  M.  622,  the 

person  immediately  after  recovering  consciousness  lost  on  receivinff  the  woand,  are 
admissible.  Johnson  v.  State,  65  Qa.  94.  The  infamy  of  a  defendant,  evidence  of 
whose  declarations  may  be  given  as  part  of  the  res  gesta^  does  not  affect  their  admissi- 
bility.   State  V,  Dellwood,  82  La.  An.  1229. 
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counsel  for  tae  prosecution  proposed  to  ask  whose  name  was  mentioned 
in  tiie  oomplaint,  which  Cresswell^  J.^  refused  to  permit.  In  that  case 
the  question  whether  a  name  was  mentioned  was  admitted  by  the  coun- 
sel for  the  prisoner  to  be  unobjectionable,  but  it  seems  to  be  clearly  out  of 
the  strict  line.  In  E.  v.  Nidbolas,  2  C.  &  K.  246,  61  E.  C.  L.,  the  rape 
was  on  a  child  of  ten  years  old,  who  was  considered  an  incompetent  wit- 
ness, and  the  aunt  was  called,  and  was  asked  whether  the  chila  made  any 
statement  to  her ;  she  replied  in  the  affirmative,  and  it  was  then  pro- 
posed by  the  counsel  for  the  mt)secution  to  ask  her  the  particulars  of  the 
statement,  which  Pollock,  C.  B.,  refiised.  It  does  not  appear  from  the  re- 
port that  the  evidence  of  the  fact  of  complaint  was  objected  to,  though  R. 
r.  Guttri(%e,  ubi  supra,  was  referred  to  in  the  course  of  the  discussion.* 
It  thus  appears  that  these  cases  are  unanimous,  that  where  the  per- 
son who  makes  the  complaint  is  called  as  a  witness  and  is  competent, 
the  fact  that  the  complaint  was  made,  and  the  bare  nature  of  it,  may 
be  given  in  evidence.  Where  tiie  person  who  makes  the  complaint  is 
not  called  as  a  witness,  or,  on  being  called,  is  found  to  be  incompetent, 
the  decisions  are  somewhat  conflicting.  On  the  one  hand,  it  has  been 
sought  in  this  case  to  introduce  the  whole  statement ;  on  the  other, 
attempts  have  been  made  to  exclude,  under  these  circumstances,  all 
evidence  about  the  statement  whatever.  Both  contentions  have  some 
countenance  of  authority,  but  it  is  conceived  that  neither  is  strictly  ac- 
curate ;  the  true  rule  being,  as  is  submitted,  to  admit  evidence  of  the 
foLol  of  complaint  in  all  cases,  and  in  no  case  to  admit  anything  more. 
The  evidence,  when  restricted  to  this  extent,  is  not  hearsay,  but,  in  the 
strictest  sense,  original  evidence ;  when,  however,  these  limits  are  ex- 
ceeded, it  becomes  hearsay  in  a  veiy  objectionable  form.  There  is 
every  reason,  therefore,  why  it  shoula  be  admitted  to  the  extent  indi- 
cated, and  none  why  it  should  be  admitted  any  further.^  It  appears 
to  be  highly  objectionable  in  any  case  to  admit  the  fact  of  the  com- 
plaint and  the  name  of  the  person  ^complained  of,  because,  as  r^oo 
pointed  out  by  Bramwell,  L.  J.,  in  Reg.  v.  Wood,  14  Cox,  C  C.  46,  ^ 
the  jury  will,  of  course,  infer  that  the  woman  complained  of  tiie  offence 
as  chained  being  conmiitted  by  the  prisoner ;  ana  such  evidence  hav- 
ing been  ^ven  m  the  above  case  the  Lord  Justice  ordered  the  whole 
conversation  to  be  given  in  evidence.  The  case  ended  in  an  acquittal, 
and  it  is  conceived  must  not  be  taken  as  a  precedent.' 

^Qeeefmbra^  McMath  v.  State,  56  Ga.  303. 

*  Although  proof  of  the  fiict  that  the  proeecutrix  made  immediate  complaint  \b 
oompetenty  evidence  of  the  particulars  of  such  complaint  are  inadmissible  on  behalf 
of  the  prosecution.  Baccio  v.  People,  41  N.  Y.  266.  [People  v.  Mayes,  66  C^l.  597 ; 
Johnson  v.  State^  21  Tex.  App.  368.  Except  as  part  of  the  res  geMa;  see  McGee  v. 
State,  Id.  670.]  See  Lacy  v.  State,  46  Ala.  Sa  [State  v.  Jones,  61  Mo.  232.  Evi- 
deooe  is  admissible  that  inmiediately  after  the  alleged  rape  the  prosecutrix  char]B;ed 
the  crime  on  the  defendant.  Burt  v.  State,  23  O.  St.'  394.  J  At  the  trial  of  an  indict- 
ment for  an  assault  with  intent  to  commit  a  rape  on  a  young  child,  whose  tender  age 
prevented  her  from  |[iving  any  material  testimony,  it  is  not  admissible  to  ask  the 
mother,  *'Did  the  child  tell  you  how  this  occurred  at  the  time?'  People  v.  Gra- 
ham, 21  GaL  261.    a 

'On  the  time  within  which  the  complaint  was  made  see  Hill  v.  Stat^  6  Lea. 
(Tenn.)  725. 
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Evidenoe  of  complaint  in  other  cases.  The  same  rule  applies  to 
other  c&ses  as  to  rape ;  namely^  that  where  a  person  has  been  in  any  way 
outraged^  the  fact  that  this  person  made  a  complaint  is  good  evidence, 
both  relevant  and  admissible.  Thus,  in  R.  v.  Wink,  6  C.  &  P.  397, 25  E. 
C.  L.,  upon  an  indictment  for  robbery,  evidenoe  was  given  (without  ob- 
jection) oy  the  prosecutor,  that  he  made  a  complaint  the  next  morning 
to  a  constEible.  He  also  stated  (no  objection  being  made)  that  he  men- 
tioned the  name  of  a  person,  as  the  name  of  one  of  the  persons  who 
had  robbed  him,  but  this  seems  objectionable.  The  counsel  for  the 
prosecution  then  proposed  to  ask  whose  name  was  mentioned,  but  Pat- 
terson, J.,  refused  to  permit  it,  adding,  "  but  when  you  examine  the 
constable,  you  may  ask  him,  whether,  in  consequence  of  the  prosecutor 
mentioning  a  name  to  him,  he  went  in  search  of  any  person,  and,  if  he 
did,  who  that  person  was."  Cresswell,  J.,  in  the  case  of  R.  v.  Osborne, 
Car.  &  M.  622,  objects  to  the  latter  part  of  this  dictum ;  but  the  ques- 
tions suggested  are  certainly  very  common  and  rarely  objected  to,  and, 
indeed,  they  hardly  seem  objectionable.  On  an  indictment  for  shoot- 
ing at  the  prosecutor,  Patterson,  J.,  held  that  evidence  was  admissible 
to  show  tliat  the  prosecutor,  immediately  after  the  injury,  had  made 
communication  oi  the  fact  to  another,  but  that  the  particulars  could 
not  be  given  in  evidence.  R.  v,  Ridsdale,  York  Spring  Assizes,  1837 ; 
Stark.  Ev.  469  (n). 

There  is  a  case  of  R.  v.  Foster,  6  C.  &  P.  325, 25  E.  C.  L.,  m  which  tiie 
prisoner  was  chained  with  manslaughter.  A  wagoner  was  called,  who 
stated  that  immediately  after  the  accident  he  went  up  to  the  dec^tsed, 
and  asked  him  what  was  the  matter.  It  was  objected  that  the  reply 
of  die  deceased,  which  went  to  explain  the  cause  of  the  accident,  was 
not  evidence,  but  Gurney,  B.,  said  that  it  was  the  best  possible  testi- 
mony that,  under  the  circumstances,  could  be  adduced  to  show  what  it 
was  that  had  knocked  the  deceased  down ;  and  he  added  that  the  case 
of  Aveson  v.  Lord  Kinnaird,  infray  p.  32,  bore  strongly  upon  the 
point.  Park,  J.,  and  Patterson,  J.,  concurring.  In  that  case  Lord 
Ellenborough  said,  ^'  If  at  the  time  she  fled  from  immediate  personal 
violence  from  the  husband,  I  should  admit  what  was  said.^'  A  some- 
what similar  case  is  that  of  Thompson  et  ux.  v.  Trevanion,  Skin.  402, 
where,  in  action  for  an  assault  upon  the  wife,  Holt,  C.  J.,  allowed 
what  the  wife  said  '^  immediate  upon  the  hurt  received,  and  before 
that  she  had  time  to  devise  and  contrive  anything  for  her  own  advan- 
tage," to  be  given  in  evidence.* 

These  two  cases  are  difficult  to  reconcile  with  established  prin- 
ciples. It  is  to  be  observed  that  both  extend  to  the  particulars  of 
what  was  said ;  and,  though  they  were  both  made  in  close  proximity 
to  the  event  to  which  they  profess  to  relate,  it  seems  very  ques- 
tionable indeed  whether  that  ground  alone,  as  is  presumed  by  Lord 
Holt,  is  sufficient  to  render  wem  admissible.  In  R.  v,  Foster  there 
*9Ql  ^''^^  ^^  additional  circumstance  that  the  person  who  made 
-I'  the  ^statement  was  dead ;  but  it  seems  to  require  much  considera- 

^On  this  see  Grookham  v.  State^  5  W.  Va.  510;  Wharton's  Grim.  Evid.  (9th edit.), 
(  296  and  notes. 
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tion  whether,  as  a  general  rule,  the  statements  of  a  deceased  person  as 
to  the  circumstances  of  the  injury  which  caused  his  death,  made  im- 
mediately after  the  injury,  but  not  under  circumstances  which  entitle 
them  to  be  considered  as  dying  declarations,  are  receivable  in  evidence.^ 
Hie  above  remarks  were  cited  with  approval  in  a  letter  written  by 
Lord  Chief  Justice  Cockbum  to  Mr.  John  Pitt  Taylor,  the  author  of 
the  well-known  work  on  evidence,  in  which  the  chief  justice  defended 

^  In  a  criminal  trial,  the  introduction  by  the  State  of  f^  conversation  between  a  wit- 
ness and  defendant,  which  contained  no  confessions  by  the  latter,  and  was  otherwise 
irrelevant,  will  not  warrant  the  admission  of  a  paper  produced  and  read  at  the  inter- 
view by  the  defendant.  The  introduction  of  immaterial  testimony  on  one  side,  does 
not  justify  the  admiasion  of  illegal  testimony  on  the  other.  Cook  v.  State,  4  Zab.  843. 
If  one  party  offers  incompetent  testimony,  which  is  admitted  without  objection,  the 
other  party  may  introduce  evidence  of  a  like  character  to  rebut  it.  Herbush  v. 
Goodwm,  5  Fost.  452.  No  subsequent  act  or  declaration  of  one  defendant  is  compe- 
tent evidence  against  another,  indicted  jointly  with  him.  Thompson  v.  Common- 
wealth, 1  Mete  (Ky.)  13.  [Phillips  v.  State,  6  Tex.  App.  364 ;  People  v.  English,  62 
Gal.  212 ;  State  r.  Hickman,  75  Mo.  416 ;  State  r.  Jackson,  29  La.  An.  354.]  State- 
ments of  the  deceased  before  the  murder,  that  he  was  going  to  the  place  of  the  mur- 
der and  prisoner  was  to  accompany  him,  not  made  in  the  presence  of  the  prisoner,  are 
not  admissible  against  him.  Kirby  v.  State,  9  Yerg.  383.  [As  to  what  declaration  of 
the  accused  as  to  his  purpose  in  visiting  the  place  of  the  homicide  may  be  received  in 
evidence  against  him,  see  State  r.  Driscoll.  44  la.  65.  Lamar  v.  State,  63  Miss. 
265 ;  Jackson  v.  State,  52  Ala.  305.  But  anything  uttered  by  the  deceased  at  the  time 
the  act  was  being  done  is  admissible.  State  r.  Wagner,  61  Me.  178  *  People  v,  Simp- 
son, 48  Jklich.  474.  But  not  an  accusation  made  by  the  deceased  in  the  presence  of 
the  prisoner  after  his  arrest.  State  v.  Diskin,  34  La.  An.  919.  Nor  declarations 
made  by  the  deceased  as  to  the  cause  of  his  death  in  the  absence  of  the  prisoner. 
Binns  v.  State,  57  Ind.  46.1  Threats  of  other  persons  against  the  deceased,  or  admi»- 
sions  by  them  that  they  bad  committed  the  crime,  are  only  hearsay,  and  cannot  be 
received  in  evidence.  State  v.  Duncan,  6  Iredell,  236 ;  Hhea  v.  State,  10  Yerg.  258. 
rCrookham  v.  State,  5  W.  Va.  510:  State  r.  Davis.  77  N.  C.  483 ;  Bowen  r.  State,  3 
Tex.  App.  617 ;  Boothe  v.  State,  4  Tex.  App.  202  •  Walker  v.  State,  6  Tex.  App.  576. 
But  see  Morgan  v.  Commonwealth,  14  Bush.  (Ky.)  106 ;  State  v.  Johnson,  30  La.  An. 
II,  921 ;  State  v.  Brown,  21  Kan.  38.]  A  statement  made  by  the  deceased  at  the  time 
of  the  murder,  but  denied  by  the  prisoner,  though  admissible  as  part  of  the  res  gestOy 
is  no  evidence  of  the  truth  of  the  facts  stated,  llaile  v.  State,  1  Swan,  248.  Threats 
by  the  deceased  against  the  accused,  made  to  a  third  person,  not  shown  to  have  been 
oommunicated,  are  not  admissible  for  the  defendant.  State  v.  Jackson,  17  Miss.  544. 
[State  r.  Maloy.  44  la.  104 ;  Holly  v.  State,  55  Miss.  424.  But  see  Thomas  v.  State, 
67  6a.  460.]  The  admission  against  his  interest,  of  a  deceased  person,  of  an  act  sub- 
jecting him  to  infamy  and  heavy  penal  consequences,  is  admissible  as  evidence  of  the 
fact,  as  between  thira  persons.  Coleman  v.  Frasier,  4  Rich.  146.  Upon  the  trial  of 
one  for  murder,  it  is  not  competent  to  prove  the  declarations  of  a  thiixl  person,  lead- 
ing to  the  conclusion  that  he  was  guilty  of  the  murder,  and  not  the  prisoner,  as  evi- 
dence in  exculpation  of  the  prisoner,  if  such  third  person  examined  as  a  witness,  had 
implicated  the  prisoner  bv  his  testimony ;  it  might  have  been  received  for  the  pur- 
pose of  discrediting  him,  but  is  not  competent  testimony  to  establish  the  innocence  of 
the  prisoner,  by  fixing  the  crime  upon  the  declarant.  Smith  v.  State,  9  Ala.  990. 
[Otherwise  where  the  declarations  have  been  made  within  a  short  time  of  the  trans- 
action, and  before  a  defence  could  have  been  arranged  if  the  said  third  person  has 
not  implicated  the  prisoner.  But  it  is  not  error  to  reject  such  testimony  if  such  third 
person  has  in  his  examination  sworn  to  the  same  efiect.  CVShields  r.  State,  55  Ga. 
696.  On  an  indictment  for  larcenv  declarations  of  third  persons  that  they  committed 
the  theft  are  inadmissible.  Daniel  v.  State,  65  Oa.  199 ;  Greenfield  v.  People,  85  N.  Y. 
75.]  On  the  trial  of  an  indictment  for  obtaining  a  signature  to  a  deed  by  fuse  pretenoeSi 
previous  conversations  of  the  defendant  with  a  third  person  as  to  procuring  such  a  signar 
ture  are  adnussible  in  evidence  against  him.  Commonwealth  i\  Castles,  9  Gray,  121.  S. 

Declarations  of  the  defendant  may  be  proved  to  show  malice  though  the  witness 
did  not  hear  the  entire  conversation.  Terrell  v.  Commonwealth,  13  Bush.  (Ky.^  246. 
The  reply  made  by  the  defendant  to  witness  when  he  cliarged  him  with  the  crime  is 
adnussible  on  his  behall    Shacklefbrd  v.  State,  43  Tex.  138. 


48  HEARSAY. 

his  ruling  in  the  case  of  Beg.  v.  Bedingfield,  14  Cox^  C.  C.  341^  cited 
antCf  p.  26. 

Hearsay  evidenoe-— ezceptioiui  as  to  admissibility  ol^  Though, 
as  a  general  rule,  hearsay,  or,  as  it  may  more  properly  be  called,  seo- 
ond-nand  evidence,  is  inadmissible,  there  are  a  considerable  number  of 
exceptions  to  the  rule,  which  appear  to  be  founded  partly  on  the  prin- 
ciple of  necessity ;  hearsay  bemg  sometimes  almost  the  only  species 
of  evidence  whidi  is  available ;  fuid  partly  on  the  statement,  of  which 
evidence  is  given,  having  been  made  under  circumstances  which  render 
its  being  false  highly  probable.  They  may  be  conveniently  divided 
into  the  following  heads : — 1.  Evidence  which  has  already  been  given 
in  judicial  proceedings,  and  which  cannot  be  obtained  from  the  ori^nal 
source.  2.  Statements  contained  in  ancient  documents  on  the  suoject 
of  ancient  possession.  3.  Statements  of  deceased  persons  on  questions 
of  pedigree.  4.  Evidence  of  reputation  on  questions  of  public  or 
general  right.  5.  Statements  of^  deceased  persons  speaking  against 
their  own  interest.  6.  Statements  of  deceased  persons  making  entries, 
etc.,  in  the  regular  course  of  their  duty  or  employment.  7.  State- 
ments havmg  reference  to  the  health  or  sufferings  of  the  person  who 
makes  them.     8.  Dying  declarations. 

Evidenoe  which  has  already  been  given  in  judicial  proceedings* 
This  subject  will  be  found  discussed  in  the  chapter  on  Depositions* 

Statements  contained  in  anoient  documents  on  the  subject  of 
ancient  possession.  This  evidence  rarely  occurs  in  criminal  cases.  It 
will  be  found  discussed  in  Best,  Ev.  Part  3,  Book  2,  Chap.  1 ;  Tayl. 
Ev.  Part  2,  Chap.  10 ;  Stark.  Ev.  Part  1,  Chap.  3 ;  Ph.  &  Am.  Ev. 
Chap.  8,  s.  1. 

Statements  of  deceased  persons  on  questions  of  pedigree.     The 

written  or  verbal  declarations  of  deceased  members  of  a  family  are 
admissible  on  questions  of  pedigree.^    Declarations  in  a  fiunily,  de- 

^  Douglas  V,  SanderaoiL  1  Doll.  118 ;  Jackson  v,  Coolej,  8  Johns,  128 ;  Oray  p. 
Goodrich,  7  Johns,  95.  Hearsay  is  good  to  prove  the  fact  of  death :  Jackson  r.  £t& 
5  Cow.  314 ;  Pancoast  v.  Addison,  1  Har.  &  J.  356 ;  see  Jackson  v  Boneham,  15 
Johns,  226 ;  Ewing  v.  Savary,  3  Bibb,  236 ;  [Thompson  v.  State,  11  Tex  App,  511 ; 
but  not  the  place  of  birth :  Wilmington  v.  Burlington,  4  Pick.  174  Tsee  1  Pick.  247) ; 
Independence  v.  Pompton,  4  Halst,  209 ;  Sheam  r.  Clay,  1  Litt.  206 ;  Albertson  v. 
Rob^n,  1  Dall.  9.  So  in  a  case  of  pedigree,  hearsay  of  marriage  is  admissible,  but 
not  where  it  is  to  be  shown  as  a  substantive  independent  fact,  Westfield  v.  Warren,  3 
Halst.  249.  Hearsay  is  onljr  admissible  where  tne  fact  is  ancient,  and  no  better  evi- 
dence can  be  obtained.  Bnney  v.  Hanse,  3  Marsh.  326,  And  must  be  confined  to 
what  deceased  persons  have  said.  Gervin  v.  Meredith,  2  Car.  Law  635.  As  to  ex 
parte  affidavits  made  abroad  or  by  deceased  persons,  see  2  Stark,  on  Ev.  611,  n.  3. 
The  acts  and  declarations  of  the  parties  being  given  in  evidence  on  both  sides,  on  the 
question  of  marriage,  on  advertisement  announcing  their  separation,  and  app^ring 
in  the  principal  commercial  newspaper  of  the  place  of  their  residence,  immediately 
after  their  separation,  is  part  of  the  re*  oes'oB,  and  admissible  in  evidenoe  Whether 
or  not  it  was  inserted  by  the  party,  and  if  it  was,  what  were  his  motives,  are  ques- 
tions of  fact  for  the  jury.  Jewelrs  Lessee  r.  Jewell,  1  How,  S.  C.  219,  The  a^  of 
one  member  of  a  family  may  be  proved  by  information  of  another  member,  derived 
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scrlptions  in  a  will^  inscripticHis  upon  monuments,  in  Bibles*  and  reg- 
istry booksy  ore  all  admitted  upon  the  pirinciple  that  they  are  the  natural 
etTusions  of  a  party  who  must  know  the  truth  ;  and  who  speaks  upon 
an  oocasion  when  the  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth,  and  that  to  exclude 
them  would  be  to  exclude  nearly  all  available  evidence.  Per  White- 
locke  V.  Baker,  13  Vea.  514.  fiut  a  pedigree  collected  from  "  ras- 
ters, wills,  monumental  inscriptions,  fiunily  records  and  history,''  is 
not  evidence,  although  signed  by  members  of  the  family,  Davies  r. 
Lowndes,  5  Bing.  N.  C.  161 ;  except  to  show  the  relationship  of  per- 
sons described  in  it  cw  living,  S.  C.  6  M.  &  6r.  474 ;  7  Scott,  N. 
R  141. 

The  declarations  must  be  by  persons  connected  by  &mily  or 
♦marriage  with  the  person  to  whom  they  relate ;  and  therefore  r^oA 
what  has  been  said  by  servants  and  intimate  acquaintances  f  John-  ^ 
son  V.  La^V8on,  2  Bing.  86 ;  9  B.  Moore,  183 ;  or  by  ill^timate  relations ; 
Doe  v.  Barton,  2  Moo.  &  R.  28 ;  is  not  admissiole.  See*  Doe  i;. 
Davies,  10  Q.  B.  314.  The  declarations  need  not  be  contemporaneous 
with  the  matters  declared.  Thus  a  person's  declaration  that  his  grand- 
mother's maiden  name  was  A.  B.  is  admissible.  Per  Brougham  C, 
Monkton  v,  Att.-Gren.,  2  Buss.  &  M.  158. 

If  the  declarations  have  been  made  after  a  controversy  has  arisen 
with  regard  to  the  point  in  question,  they  are  inadmissible.  Berkeley 
Peerage  Case,  4  Camp.  415.  The  term  controversy  must  not  be  un- 
derstood as  meaning  merely  an  existing  suit.  2  Buss.  &  M.  161; 
Walker  v.  Beauchmnp,  6  C.  &  P.  552.  See  further,  Crouch  v. 
Hooper,  16  Beav.  182.^ 

Evidence  of  reputation  on  qnestions  of  public  or  general  right. 
On  questions  of  public  or  general  right ;  as  a  manorial  custom ;  Denn 

from  family  repatation,  and  declarations  of  a  deceased  mother,  mileas  it  appears  that 
better  evidence  ia  in  the  power  of  the  party.  Watson  v.  Brewster,  1  Pa.  Sl  381. 
The  declarations  of  a  deceased  member  of  a  fiimily,  that  the  parents  of  it  never  were 
married,  are  admissible  in  evidence,  whether  his  connection  with  that  fiunily  was  b^ 
blood  or  marriage.  Jewell's  Lessee  v.  Jewell,  1  How.  S.  C  219-  Hearsay  is  not  evi- 
dence even  in  cases  of  pedigree,  unless  it  appears  that  the  person  from  whom  the 
information  is  derived,  is  dead.  Mooers  r.  Bunker.  9  Fost.  420 ;  Emerson  v.  White, 
Id-  482.  The  declarations  of  deceased  members  of  a  &mily  may  be  proved  to  show 
the  time  of  the  birth  of  a  child  belonging  to  that  family,  although  there  may  be  a 
family  register  of  births  in  existence ;  for  the  one  kind  of  evidence  is  of  no  higher 
dignity  than  the  other.  Clements  v-  Hunt,  1  Jone^  Law,  400.  [For  the  same  reason 
a  person  may  testify  as  to  his  own  age,  even  though  his  p^u^nts  are  alive.  Hill  v. 
Eldredge,  126  Mass.  234 ;  and  also  other  relatives,  Weed  f .  State.  65  Ak.  13 ;  Cherry 
V.  State,  68  Ala.  29 ;  State  v.  Cain,  9  W.  Va  659.  A  child  may  also  testify  to  the  fact 
of  his  parentage.  Comstock  v.  State,  14  Neb.  205.]  It  is  not  in  coses  of  pedigree 
alone  tliat  hearsay  evidence  of  the  fiatct  of  death  is  admissible.  Primm  v.  Stewart,  7 
Tex.  178,     S. 

>  Douglass  V.  Sanderson,  1  Dall    116;  Curtis  v.  Patton,  6  Serg.  A  B,  135;  Berry 
«  Waring,  2  Har.  &  GiU,  103.     S. 

'  Chapman  v.  Chanman,  2  Conn.  347 ;  Jackson  v.  Browner,  18  Johns.  37 ;  Butler  v. 
Haskill,  4  Dessaus,  661 ;  Banert  et  ux.  v.  Bay,  3  Wash.  C.  C.  243«    S. 

'  The  rule,  post  litem  moeam,  has  not  been  leoognized  in  the  United  States,    Boude- 
leaa  v,  Montgomery,  4  Wash.  C.  C.  186.    & 
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V.  Spray,  1  T.  R.  466 ;  the  boundaries  between  parishes  and  manors ; 
NichoUs  V.  Parker,  14  East,  331 ;  *  or  a  ferry ;  rim,  v,  Currell,  6  M. 
&  W.  234 ;  a  feeding  per  cauae^  de  vicinage  existing  by  immemorial 
custom ;  Prichard  v,  Powell,  10  Q.  B.  689 ;  expudned  in  Earl  of 
Dunraven  v,  Llewellyn,  16  Q.  B.  811,  812;  hearsay  or  public  repu- 
tation is  admissible.  But  reputation  is  not  evidence  oi  a  particular 
fact.  Weeks  v.  Sparke,  1  M.  <&  8.  687.  So  though  general  reputa- 
tion is  evidence,  tradition  of  a  particular  &ct  is  not ;  as  that  a  house 
once  stood  in  a  particular  spot.  Ireland  v.  Powell,  Peake,  Ev.  16 ; 
Cooke  V.  Banks,  2  C.  &  P.  481.  Declarations  of  old  persons,  con- 
cerning the  boundaries  of  parishes,  have  been  received  in  evidence, 
though  they  were  parishioners,  and  claimed  rights  of  common  on  the 
waste,  which  the  declarations  had  a  tendency  to  enlarge.  NichoUs  v. 
Parker,  14  East,  331 ;  Plaxton  v.  Dare,  10  B.&  C.  19.  But  the 
declarations  of  a  deceased  loixl  of  the  manor  as  to  the  extent  of  the 
waste,  are  not  evidence.  Crease  v.  Barrett,  6  Tyrwh.  468 ;  1  Cr.  M. 
&  R.  919.  Where  the  question  is,  whether  certain  lands  are  in  the 
parish  of  A.  or  B.,  ancient  leases,  in  which  they  are  described  as  lying 
m  parish  B.  are  evidence  of  reputation  that  the  lands  are  in  that 
parish.  Plaxton  v.  Dare,  10  B.  &  C.  17 ;  and  see  Brett  v.  Beales, 
M.  &  M.  416.  The  declaration  of  an  old  person,  who  is  still  living, 
is  not  admissible  as  proof  of  reputation.  Per  Patteson,  J.,  Woolway 
V.  Rowe,  1  A.  &  E.  117  ;  1  Phill.  Ev.  401,  10th  ed.  In  order  to 
admit  of  evidence  of  reputation,  it  is  not  necessary  that  user  should 
be  shown.  Crease  v.  Barrett,  supra.  Declarations  of  this  kind  are 
not  evidence  post  litem  motam.    R.  v.  Cotton,  3  Camp.  444.^ 

Statements  of  deceased  persons  against  their  own  interests. 
The  declarations  of  deceased  persons  made  against  their  own  interest 
are  admissible ;  as  where  a  man  charges  himself  with  the  receipt  of 
money,  it  is  evidence  to  prove  the  payment.  Goss  v,  Watlington,  3 
B.  &  B.  132.  Whitnash  v.  Geoi^,  8  B.  &  C.  666.  So  a  statement 
by  a  deceased  occupier  of  land,  that  he  rented  it  under  a  certain 

?5rson,  is  evidence  of  such  person's  seisin.  Unde  t?.  Watson,  4 
aunt.  16.  So  a  deed  by  a  deceased  party  shown  to  be  in  the  receipt 
of  the  rents  and  profits,  in  which  S.  is  stated  to  be  the  legal  owner  in 
fee,  is  evidence  oi  such  ownership  for  a  party  claiming  under  S.  Doe 
*^ll  *^*  Coulthred,  7  A.  &  E.  236.  So  a  written  attornment  to  L., 
-I  by  a  tenant  in  possession,  is  evidence  of  L.'s  seisin*  Doe  v.  Ed* 
ward,  6  A.  &  E.  96.     The  principle  is,  that  occupation  being  pre- 

'  As  to  boundaries.  Howell  v,  Tilder.  1  H.  &  McH.  84 ;  Bladen  v.  Maocabbin, 
Id.  230 ;  Long  v.  Pellett,  Id.  531 ;  Hall  v.  Gitting's  Lessee,  2  Har.  &  Johns.  121 ; 
Balston  v.  Mifier,  3  Band.  44 ;  Jackson  «.  Vidder,  2  Cai.  210 ;  Gaofman  v.  The  Con- 
gregation,  6  Binn.  59 ;  Wolf  v.  W7eth,  11  &  &.  R  149 ;  Van  Deosen  v.  Turner,  12 
Pick.  532 ;  Harriman  v.  Brown,  8  Leigh,  697.  Beputation  and  hearsay  is  such  evi* 
dence  as  is  entitled  to  respect  on  a  question  of  boundary,  when  the  lapse  of  time  is  so 
great  as  to  render  it  difficult  to  prove  the  existence  of  the  original  landmarks.  Hill- 
man  V.  Ward,  1  W.  <&  S.  68.    a    See  also,  People  v.  Hunt,  59  Cal.  430. 

'  Historical  fiicts  of  general  and  public  notoriety,  may  be  proved  by  reputation,  and 
that  by  historical  works,  but  not  of  a  living  author.  Morris  v.  Banner's  Lessee^  7 
Pet  554*  see  8  Wheel  C.C.  87,  88,  etc;  Gregory  v.Baugh,  4  Band.  611.    & 


HEABSAY.  61 

* 

sumptive  evidenoe  of  a  seisin  in  fee,  any  declaration  claiming  a  less 
estate  is  against  the  party's  interest.  Crease  v.  Barrett,  5  Tyrwh.  473 ; 
1  Cr.  M.  &  R.  931.  In  all  these  cases  it  must  appear  that  the  effect 
of  the  declaration  is  to  charge  the  party  making  it.  Calvert  v.  Arch- 
bishop of  Canterbury,  2  Esp.  646.  If  the  party  who  made  the  entry 
be  alive,  although  out  of  the  jurisdiction  of  the  court,  so  that  he  can- 
not be  called,  the  proof  of  the  entry  is  inadmissible.  Stephen  t;. 
Gwennap,  1  Moo.  &  R.  121 ;  Smith  v.  Whittingham,  6  C.  &  P.  78. 
And  aemblcy  tliat  if  the  declaration  be  oral,  it  is  in  like  manner  ad- 
missible in  evidenoe.  Stapylton  v,  Clough,  2  £.  &  B.  933 ;  Bradley 
V.  James,  13  C.  B.  822. 

The  declarations  of  persons  who,  at  the  time  of  making  them^  stood 
in  the  same  situation  and  interest  as  the  party  to  the  suit,  are  evidence 
against  that  party ;  thus  the  declaration  of  a  former  owner  of  the 
plaintiff's  lana,  that  he  had  not  the  right  claimed  by  the  plaintiff  in 
respect  of  it,  is  admissible ;  Woolway  v.  Rowe,  1  A.  &  E.  114 ;  and 
even  although  he  is  alive,  and  not  produced,  S.  C.  The  declarations 
of  tenants  are  not  evidence  against  reversioners,  although  their  acts 
are.     Per  Patteson,  J.,  Tickle  v.  Brown,  4  A.  &  E.  378. 

Statements  of  deoeased  persons  in  the  regular  course  of  their 
duty  or  employment.  Where  a  person  in  the  course  of  his  employ- 
ment makes  a  declaration,  such  declaration,  after  the  death  of  the 
party,  has  in  certain  cases  been  admitted  as  evidence ;  as  where  an 
attorney's  clerk  indorsed  a  memorandum  of  delivery  on  his  master's 
bill,  this  was  held  to  be  evidenoe  of  the  delivery.  Champneys  v.  Peck, 
1  Stark.  N.  P.  404.  See  also  Fumess  v.  Cope,  5  Bing.  114.  Cham- 
bers V.  Bemasconi,  4  Tyrwh.  531 ;  1  Cr.  M.  &  R.  347.  '  So  a  notice 
indorsed  as  served  by  a  deceased  attorney's  clerk,  whose  duty  it  was 
to  serve  notices,  is  evidence  of  service.  Doe  v.  Durford,  3  B.  <&  Ad. 
890.  So  an  entry  of  dishonor  of  a  bill  made  by  the  clerk  of  a 
notary  in  the  usual  course  of  business,  is  evidence,  after  the  clerk's 
decease,  of  the  feet  of  dishonor.  Poole  v,  Dicas,  1  New  Cases,  649. 
So  contemporaneous  entries  by  a  deceased  shopman  or  servant  in  his 
master's  books  in  the  ordinary  course  of  business,  statingthe  delivery 
of  goods,  are  evidenoe  for  his  master  of  such  delivery.  Price  v.  Lora 
Torrinston,  1  Salk.  285.  But  it  would  appear  that  the  person  who 
made  the  entry,  must  have  done  the  business  to  which  it  refers.  Brain 
V.  Preece,  11  M.  &  W.  773 ;  and  see  Doe  v.  Skinner,  3  Ex.  R.  84.* 

^  Where  a  witness  testified  in  respect  to  certain  entries  and  memoranda  made  by  him 
in  the  usual  course  of  business,  that  it  was  his  uniform  practice  to  make  such  entries, 
etc.,  when  the  transaction  occurred,  and  to  make  them  truly,  that  he  had  no  doubt 
the  entries  in  question  were  so  made,  but  that  he  had  no  recollection  of  the  facts  or 
transactions  to  which  they  related ;  hdd^  that  they  might  be  given  in  evidence.  Bank 
of  Monroe  v.  Culver  et  al.,  2  Hill,  531.  Entries  and  memoranda  made  bv  third  per- 
sons in  the  usual  course  of  business  as  notaries,  clerks,  etc,  cannot  be  given  in  evi- 
dence on  the  ground  merely  that  they  are  absent  beyond  the  jurisdiction  of  the  court ; 
though  otherwise  when  they  are  dead.  Brewster  p.  Doane,  2  Hill,  537.  The  declor 
rations  of  the  payee  of  a  negotiable  note,  made  while  he  retains  it  in  his  possession, 
are  admissible  in  evidence,  although  he  may  previously  have  written  thereon  his  in- 
dorsement to  a  third  person,  in  whose  name  the  action  is  brought  Whittier  u,  Vose, 
16  Me.  403.    Entries  in  the  course  of  business  upon  the  books  of  a  laUioad  oompaay 
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In  order  to  make  such  entries  evidence,  it  must  appear  that  the  person 
who  made  them  is  dead ;  it  is  not  sufficient  that  he  is  abroad,  and  is 
not  likely  to  return.  Cooper  v.  Marsden,  1  Esp.  N.  P.  1.  The  pris- 
oner was  indicted  for  the  murder  of  a  constable.  The  constable,  in 
the  course  of  his  duty,  had  made  a  verbal  statement  in  the  nature  of 
a  report  to  his  superior  officer  (an  inspector  of  police),  which  was  to 
the  effect,  that  he  intended  to  watch  the  prisoner's  movements  that 
night.  Lush,  J.,  after  consultation  with  Mellor,  J.,  admitted  the 
statement.     R.  v.  Buckley,  13  Cox,  C.  C.  293. 

Statements  having  reference  to  the  health  or  sufferings  of  the 
person  who  makes  them*  Upon  this  exception  there  is  scarcely  any 
direct  authority.  In  R.  v.  Blandy,  16  How.  St.  Tr.  1136,  the  pris- 
^ooi  oner  *was  cliarged  with  having  poisoned  her  father,  and  the 
^  doctor  was  allowed,  without  objection,  to  state  all  that  the  de- 
ceased said  in  answer  to  inquiries  respecting  his  health ;  but  not  only 
was  he  allowed  to  do  this,  but  he  also  went  on,  still  without  objection, 
to  state  the  answers  of  the  deceased  to  inquiries  put  by  him  respecting 
the  person  who  administered  the  poison  ^vnich  the  deceased  had  taken, 
though  no  evidence  was  given,  which  showed  that  the  deceased  was 
then  in  ariiculo  mortis;  this  case,  therefore,  could  not  now  be  consid- 
ered  an  authority  for  any  purpose.  In  Aveson  t?.  Lord  Kinnaird,  6 
East,  188,  the  facts  were  somewhat  peculiar.  The  action  was  brought 
on  a  policy  of  insurance,  effected  by  a  husband  on  the  life  of  his  wi^ 
The  ciefence  was  that  the  wife  was  a  hard  drinker,  and  was  in  ill- 
health  at  the  time  the  policy  was  effected.  The  surgeon  who  had 
examined  the  woman  on  behalf  of  the  office  was  called  by  the  plain- 
tiff, and  he  swore  positively  to  his  belief  of  her  good  health  at  the 
time,  and  said  that  he  formed  his  opinion  principally  from  the  satis- 
factcwy  answers  which  she  gave  to  his  inquiries,  A  witness  was  then 
called  for  the  defence,  who  stated  that  she  saw  the  deceased  a  day  or 
two  after  the  surgeon  had  examined  her ;  that  she  then  complained  of 
being  unwell ;  and  said  that  she  was  unwell  when  she  went  to  see  the 
surgeon,  with  other  similar  statements.  A  verdict  was  found  for  the 
defendant,  and  a  rule  for  a  new  trial  obtained  by  the  plaintiff  on  the 
ground  that  evidence  of  these  statements  ought  not  to  have  been  re- 
ceived, which  rule  was  discharged.  It  was  assumed  by  all  the  judges, 
tliat  what  was  said  by  the  dec^used  to  the  surgeon  was  evidence  of  her 
state  of  health  at  the  time ;  and  they  all  thought  that  this  evidence 
having  been  produced  by  the  plaintiff,  it  was  open  to  the  defendant 
to  rebut  it  by  showing  that  she  had  made  different  statements  on 
another  occasion  upon  the  same  subject  In  the  Gardiner  Peerage 
case,  reported  by  LeMarchant,  a  great  many  doctors  were  examined 
on  the  part  of  the  claimant  as  to  their  experience  of  cases  of  pro- 
tracted gestation.     In  order  to  ascertain  the  circumstances  of  these 

liy  one,  then  an  af;ent  of  the  company,  and  still  living,  hut  absent  from  the  State,  are 
not  competent  CTidence  of  the  fisicts  therein  eet  fortn^  upon  the  trial  of  a  third  per- 
son for  Clime.    State  v.  Thoma&  64  N.  C.  74   S. 

Bat  see  Bogers  v.  State,  11  Tex.  App.  608 ;  Bizer  v.  Gallen,  27  Ean.  889;  State  « 
Hasten^  miM^Ajd.  268^ 
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cases,  it  was  necessary  to  inquire  into  the  data  upon  which  the  wit- 
nesses had  formed  their  calculations,  but  these  depended  on  the  answers 
of  women  to  certain  medical  inquiries  involving  facts  which  had  taken 
place  some  months  previously.  Evidence  of  what  these  answers  were 
was  repeatedly  objected  to,  and  finally  rejected  by  the  committee  upon 
the  advice  of  Lords  GifTard  and  Redesdale.  In  R.  v.  Johnson,  2  C.  &  K. 
354,  61  E.  C.  L.,  the  prisoner  was  cliarged  with  having  murdered  her 
husband,  and  in  order  to  prove  the  state  of  health  of  the  deceased  prior 
to  the  day  of  his  death,  a  witness  wbs  called  who  had  seen  him  a  day 
or  two  before  that  time ;  and  on  this  witness  being  asked  in  what 
state  of  health  the  deceased  appeared  to  be  when  he  last  saw  |iim,  hd 
began  to  state  a  conversation  which  liad  then  taken  place  between  the 
deceased  and  himself  on  this  subject.  This  was  objected  to  on  behalf 
of  the  prisoner,  but  Alderson,  B.,  said  that  he  thought  that  what  the 
deceased  person  said  to  the  witness  was  reasonable  evidence  to  prove 
his  state  of  health  at  the  time. 

The  result  of  the  cases  seems  to  be  this ;  that,  if  it  becomes  neces- 
sary to  inquire  into  the  state  of  health  at  a  particular  time  of  a  person 
who  is  deceased,  a  witness  may  detail  what  the  deceased  person  has 
himself  said  on  that  subject  at  that  time.;  and  this  whether  he  be  a 
medical  man  or  not.  But  perhaps  a  medical  man  might  go  further, 
and,  even  in  case  of  a  person  who  is  still  living,  state  the  answers  to 
♦inquiries  made  by  him  having  reference  to  such  person's  health ;  p^o^ 
this  evidence  is  frequently  given  in  cases  of  assault,  in  order  to  ^ 
prove  what  the  person  assaulted  has  suffered.  See  per  Lawrence,  J., 
in  Aveson  v.  Lord  Kinnaird,  6  East,  198.^ 

Dying  declarations.  Evidence  of  this  kind,  which  is  peculiar  to 
the  case  of  homicide,  has  been  considered  by  some  to  be  admissible 
from  necessity,  since  it  often  happens  that  there  is  n^  third  person 
present  to  be  an  eye-witness  to  the  fact,  and  the  usual  witness  in  other 
felonies,  viz.,  the  party  injured  himself,  is  got  rid  of.  1  East,  P.  C. 
353.  But  it  is  said  by  Eyre,  C.  B.,  that  the  general  principle  upon 
which  evidence  of  this  kind  is  admitted  is,  that  it  is  of  declarations 
made  in  extremity,  when  the  party  is  at  the  point  of  death,  and  when 
every  hope  of  this  world  is  gone,  when  every  motive  to  &lsehood  is 
silenced,  and  the  mind  is  induced  by  the  most  powerful  consideration.; 
to  speak  the  truth.  A  situation  so  solo^nn  ana  so  awful  is  considered 
by  the  law  as  creating  an  obligation  equal  to  that  which  is  imposed 
by  an  oath  administered  in  court.  R.  v.  Woodcock,  1  Leach,  502 ; 
R.  V.  Bemadotti,  11  Cox,  C.  C.  316.  Probably  it  is  the  concurrence  of 
both  these  reasons  which  led  to  the  admission  oi  this  species  of  evidence. 

^  A  sick  person's  representation  as  to  the  true  nature,  symptoms,  and  efiect  of  his 
malady,  made  while  he  is  suffering  under  it,  are  original  eTidenoe  tonnrhomsoeTer  they 
may  be  made ;  but  are  entitled  to  greater  weight  if  made  to  a  medical  attendtuit. 
Perkins  v.  Concord  Railroad,  44  N.  H.  223 ;  Stone  v.  Watson,  Shep.  Sel.  Cas.  236,  8. 
C.  37  Aia.  279.  [But  see  State  r.  Gedicke,  43  N.  J.  L.  86.]  A  narration  by  a  patient 
to  his  physician  of  the  cause  of  injuries  received  several  months  previously,  is  not  ad« 
missible  as  evidence  of  that  cause.    Chapin  v,  Marlborough,  9  Gray,  244.    S. 

But  see  Smith  v.  State,  63  Ak.  486;  Hays  v.  State,  40  Md.633;  Morrisey  r. Ingham, 
111  Maas.  63* 
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The  declaration  must  have  been  made  by  a  person  who,  if  alive, 
would  have  been  a  competent  witness.  Thus,  on  an  indictment  for 
the  murder  of  a  girl  four  years  of  age.  Park,  J.,  refused  to  hear  evi- 
dence of  her  declarations,  observing  that,  however  precocious  her  mind 
might  be,  it  was  impossible  that  she  could  have  had  that  idea  of  a 
future  state  which  is  necessary  to  make  such  a  declaration  admissible.  In 
this  decision,  Parke,  B.,  concurred.  R.  v.  Pike,  3  C.  &  P.  598, 14  E,  C. 
L.  But  when  the  child  is  of  an  intelligent  mind,  impressed  with  the 
nature  of  an  oath,  and  expecting  to  die,  the  declaration  is  receivable. 
See  R.  V.  Perkins,  2  Moo.  C.  C.  135 ;  9  C.  &  P.  395, 38  E.  C.  L.,  where 
the  child  was  eleven  years  old,  stated  pasty  p.  35.  It  is  no  objection  to  the 
evidence  that  the  deceased  person  was  particeps  criminis  (as  a  woman 
who  has  been  killed  in  attempting  to  procure  abortion),  R.  v.  Tinkler,  1 
East,  354.  So  the  statement  of  the  deceased  must  be  such  as  would 
be  admissible  if  he  were  alive  and  could  be  examined  as  a  witness ; 
consequently,  a  declaration  upon  matters  of  opinion,  as  distinguished 
from  matters  of  fact,  will  not  oe  receivable.  K.  v.  Sellers,  Carr.  Supp. 
Cr.  L.  233.  Dying  declarations  in  favor  of  the  parhr  charged  with 
the  death  were  admitted  by  Coleridge,  J.,  in  R.  v,  Scai^,  1  Moo.  &  R. 
551.^  It  is  no  objection  to  a  dying  declaration  that  it  has  been  elicited 
by  questions  put  to  the  deceased.  R.  v.  Fa^ent,^?  C.  &  P.  238, 32  E.  C.  K 
See  also  R.t7.  Reason,  1  Str.  499 ;  R.  v.  Woodcock,  1  Leach,  500.  In 
the  last  case  the  deceased  was  examined  upon  oath  by  a  magistrate, 
and  the  examination  signed  by  both.  See  also  R.  v.  Smith,  1  L.  &  C. 
607.  The  question,  whether  a  dying  declaration  is  admissible  in  evi- 
dence, is  exclusively  for  the  consideration  of  the  court.  Per  Lord 
Ellenborough,  R.  v.  Huck,  1  Stark.  N.  P.  523,  2  E.  C.  L.  See  also 
R.  V.  John,  1  East,  P.  C.  357 ;  1  Lea.  505  (n.).  1  PhiU.  Ev.  250, 
10th  ed.* 

'  Dying  declarations  of  the  deceased  may  be  received  in  fevor  of  the  defendant. 
Moore  V,  State,  12  Ala.  764 ;  People  v,  Knapp,  26  Mich.  112.  OiTUro,  Adams  v.  People, 
47  111.  376 ;  Moeck  v.  People.  100  IlL  242.    But  they  must  be  made  under  a  sense  of 
impending  dissolution.  People  v,  McLaughlin,  44  ?al.  435,  following  Commonwealth 
V,  Densmore,  12  Allen,  535 ;  People  v.  McCrea,  32  Cal.  100. 

*  State  V,  Ferguson,  2  Hill,  (S.  C.)  619 ;  Oliver  v.  State,  17  Ala.  587 ;  McLeon  v. 
State,  16  Id.  672.  Dying  declarations  of  a  peraon  who  has  been  killed,  made  with 
regard  to  the  circumstances  which  caused  his  death,  are  to  be  received  with  the  same 
degree  of  credit  as  the  testimony  of  the  deceased  would  have  been  had  he  been  ex- 
amined on  oath.  Green  v.  State,  13  Mo.  382.  [Ward  v.  State,  78  Ala.  441.]  OoMray 
see  Lambeth  v.  State,  1  Cush.  322.  By  the  common  law,  in  indictments  for  murder, 
the  declarations  of  the  deceased,  made  after  the  mortal  wound,  and  under  the  appre- 
hension of  death  are  admissible  in  evidence.  Woodside  v.  State,  2  How.  (Miss.)  655 ; 
Campbell  v.  State,  11  Ga.  353 ;  Nelson  v.  State,  7  Humph.  542;  Smith  v.  State,  9 
Humph.  9 ;  Hill  v.  Commonwealth,  2  Gratt.  594 ;  Moore  r.  State,  12  Ala.  764;  Com- 
monwealth r.  Murray,  2  -^h.  41 ;  Commonwealth  v,  Williams,  Id.  69 ;  Green  v.  State, 
13  Mo.  382;  Vass's  Caae,  3  Leigh,  786 ;  McDaniel  r.  State,  8  Smed.  &  M.  401 ;  An- 
!  thony  r.  State,  1  Meigs,  265 ;  Donnelly  v.  State,  2  Dutch.  463,  601 ;  State  v,  Scott,  12  La. 

An.  274;  Brakefield  t*.  State,  1  Sneed,  215 ;  ilpatrick  v.  Commonwealth^  7  Cas.  198: 
State  r.  Cornish,  5  Harring.  502;  Bull's  Case,  14  Gratt  613;  Thompson  v.  State,  24 
Ga.  297;  McHugh  v.  State,  31  Ala.  317;  Brown  r.  State,  32  Miss.  433;  Common- 
wealth V.  Casey,  11  Cush.  417 ;  Walston  v.  Commonwealth,  16  B.  Mon.  15 ;  Stai'key  v. 
People,  17  111.  17;  State  v,  Dominique,  30  Mo.  585;  People  v,  Lee,  17  Cal.  76;  Peo- 
ple V,  Ybarra,  Id.  166 ;  Commonwealth  t%  Casey,  12  Cush.  246  *  Burrell  v.  State,  18  Tex. . 


HEABSAY.  65 

Dying  deolarations — admissible  only  in  oases  of  homioide,  where 
the  oiroomstanoes  of  the  death  are  the  subjeot  of  the  declaration. 

713 ;  People  v.  Glenn,  10  Cal.  32 ;  State  r.  Nash,  7  Clarke,  347 ;  State  v.  Terrell,  12 
Bich.  Law,  321 ;  State  v.  GilUch,  7  Clarke,  287 ;  Bobbins  r.  State,  8  O.  (N.  S.)  131 ; 
State  V.  Bninettk  13  La.  45.    [Style  v,  Spencer,  30  La.  An.  362 ;  Pierson  v.  State,  21 
Tex.  App.  14 ;  Kehoe  v.  Commonwealth,  85  Pa.  St.  127 ;  State  v,  Johnson,  76  Mo. 
121.  After  the  proper  foundation  is  laid  for  them  the  defence  should  move  to  exclude 
them  from  the  jury  if  they  are  indefinite  or  not  pertinent  to  the  issue.  Scott  v.  People, 
63  111.  508.]    Such  evidence  is  only  admissible  under  a  rule  of  Jiecessity,  and  consti- 
tutes the  only  case  in  which  evidence  is  admissible  against  the  accusecf,  without  the 
opportunity  of  a  cross-examination.    Nelms  v.  State,  13  Smed.  &  M.  500.    [Notwith- 
sUmding  the  clause  in  the  Bill  of  B^hts  securing  to  the  prisoner  the  right  to  meet 
the  witnesses  face  to  face.    State  v.  IHckinson,  41  Wis.  299.]    The  proof  of  the  de- 
ceased's apprehension  of  death  is  not  confined  to  his  declarations,  but  the  fact  may  be 
Batisfactorily  established  by  the  circumstances  of  the  case.    Hill  v.  Commonwealth, 
2  Gratt.  594 :  McLean  v.  State,  16  Ala.  672 ;  Commonwealth  v.  Murray,  2  Ash.  41 ; 
Commonwealth  v.  William&  Id.  69;  People  v.  Green,  1  Park.  C.  B.  11;  Lewis  v. 
State,  9  Smed.  &  M.  115 ;  Montgomery  v.  State,  11  Stanton,  424.    [People  v.  Gray,  61 
Oil.  164 ;  Sullivan  v.  Commonwealth,  93  Pa.  St.  284.]   In  order  to  make  dying  decla- 
rations admissible  in  evidence,  the  deceased  must  not  only  be  actually  in  a  dying  con- 
dition, but  must  believe  that  he  is  so.    This  belief  may  be  inferred  from  the  state- 
ments of  the  party,  and  also  from  the  nature  of  the  wound  and  other  circumstances. 
Campbell  v.  State,  11  Ga.  353 ;  People  v.  Green,  1  Park.  C.  B.  11 ;  People  v.  Grunzig, 
Id.  299 ;  People  v.  Knickerbocker,  Id.  302 ;  State  v.  Peace,  1  Jones'  Law,  251.    If,  at 
the  time  of  tne  declarations,  he  was  in  fact  in  a  condition  to  make  them  competent,  a 
hope  of  recovery  at  a  subsequent  time  would  not  render  them  incompetent    State  v, 
Tilghman,  11  Ired.  513.    In  order  to  make  the  declarations  of  the  deceased  evidence^ 
it  is  not  necessary  that  he  should  be  in  articulo  mortis.    State  v,  Tilghman,  11  Ired. 
513 ;  State  v.  Poll,  1  Hawks,  442.    Declarations  made  in  the  last  illness,  by  one  who 
said  he  should  die,  but  whom  the  pliysician  had  pust  told  he  might  recover,  are  not 
admissible  as  dying  declarations.    People  v.  Bobmson,  2  Parker  C.  B.  235.    When  a 
prima  facie  cose  has  been  made  out,  it  is  a  question  of  fact  for  the  jury  whether  or 
not  the  declarations  were  made  in  immediate  prospect  of  death.    Campbell  v.  State, 
11  Ga.  353.    [Jackson  v.^  State,  56  Ga.  235.]    The  only  satisfactory  principle  upon 
which  the  dying  declarations  of  a  person  deceased  can  be  admitted  to  establish  the 
circumstances  of  his  death,  appears  to  be  that  they  were  made  at  a  time  when  all  ex- 
pectation of  reooveiy  was  abandoned.    Dunn  v.  State,  2  Ark.  229.   [£x  parte  Nettles, 
58  Ala.  268.]    The  question  whether  statements  offered  as  dying  declarations  are 
admissible  as  such^  is  for  the  court    State  v.  Howard,  32  Yt.  380.     fCommonwealth 
V.  Sullivan,  13  Phila.  (Pa.)  410.1    The  declaration  of  a  person  wounaed  and  bleeding 
that  the  defendant  haa  stabbed  her,  made  immediately  after  the  occurrence,  is  com- 
petent to  be  put  in  evidence  after  her  death,  as  part  of  the  res  getUje,   Commonwealth 
V.  McPike,  3  Cush.  181.    When  on  trial  for  murder,  the  declarations  of  the  deceased 
have  been  offered  in  evidence,  and  an  attempt  has  been  made  on  the  other  side  to  de- 
stroy the  efiect  of  such  declarations,  by  showing  the  bad  character  of  the  deceasecL 
the  State,  for  the  purpose  of  corroborating  the  evidence,  may  prove  that  the  deceased 
made  other  declarations  to  the  same  purport  a  few  months  after  he  was  stricken, 
though  it  did  not  appear  that  he  was  then  under  the  apprehension  of  immediate 
deatli.    State  v,  Thomason,  1  Jones'  Law,  274.    [State  v.  Blackburn,  80  N.  C.  474.] 
The  dying  declarations  of  a  party  are  ofily  admissible  on  a  trial  of  homicide,  when 
the  deatli  of  the  deceased  is  the  subject  of  the  charge  and  the  drcumstanoes  of  the 
subject  of  them.    Lambeth  v.^State^  23  Miss.  323.    The  deceased  was  shot  at  night 
by  an  unknown  person ;  his  declaration  that  the  prisoner  was  the  only  slave  on  the  place 
at  enmity  with  him,  was  not  admitted.  Moser.  State,  35  Ala.  421.  Dying  declarations  must 
be  restricted  to  the  act  of  killing,  and  the  circumstances  immediately  attending  the  act 
and  forming  a  part  of  the  res  ^Mto.  State  f>.  Shelton,  2  Jones'  Law,  360.   [People  r.  01m- 
stead,  30  Mich.  431 ;  Luby  v.  Commonwealth,  12  Bush,  (Ky.)  1.    In  Texas  it  has  been 
held  that  dying  declarations  of  the  deceased  are  competent  to  prove  his  name  as  alleged 
in  the  indictment.  Lister  v.  State,  1  Tex.  App.  739.  See  State  v,  Hamilton,  27  La.  An.  400.] 
On  the  trial  of  a  man  for  the  murder  of  his  wife,  her  declarations  inade  in  extremis  as  to 
the  cause  of  her  death,  are  competent  evidence  against  the  prisoner.  People  r.  Green, 
1  Den.  614 ;  Moore  r.  State,  12  Ala.  164.    It  makes  no  difference  that  there  are  other 
witnesses  by  whom  the  same  facts  might  be  shown  which  are  sought  to  be  established 
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It  is  a  general  rule,  that  dying  declarations^  though  made  with  a  full 
consciousness  of  approaching  death,  are  only  admissible  in  evidence 
*^41  *^^^^  *^®  death  of  the  deceased  is  the  subject  of  the  charge,  and 
-I  the  circumstances  of  the  death  are  the  subject  of  the  dying  dec- 
larations. Per  Abbott,  C.  J.,  R.  t?.  Mead,  2  B.  &C.  605,  9  E.  C.  L. ;  4  D. 
&  R.  120.  Therefore,  where  a  prisoner  was  indicted  for  administering 
savin  to  a  woman  pregnant,  but  not  quick  with  child,  with  intent  to  pro- 
cure abortion,  and  evidence  of  the  woman's  dying  declarations  was 
tendered,  Bayley,  J-,  rejected  it,  observing,  that  although  the  declarations 
might  relate  to  the  cause  of  the  death,  still  such  declarations  were  admissi- 
ble in  those  cases  only  where  the  death  of  the  party  was  the  subject  of 
inquiry.  R.  v.  Hutchmson,  2  B.  &  C.  608  (n.),  9  E.  C.  L.*  A  man 
having  been  convicted  of  peijury,  a  rule  for  a  new  trial  was  obtained, 
pending  which  the  defendsuit  shot  the  prosecutor,  who  died.  On  showing 

bv  the  dying  declarations.  People  v.  Green,  1  Parker's  G.  K.  302.  [Dying  declara- 
tions, when  admissible,  may  alwa^rs  be  proved,  even  though  there  is  abundant  evi- 
dence without  them.  Qattle  v.  State,  74  Oa.  101.]  The  dyin^  declarations  of  a 
wounded  man  as  to  his  belief  respecting  the  intentions  of  his  assailant  to  injure  him, 
are  not  competent.  McPherson  v.  State,  22  Ga.  478.  [Nor  his  general  expressions  of 
opinion,  or  his  suspicions,  Shaw  v.  People,  5  Thomp.  &  C.  (N.  Y.)  439;  3  Cow.  272. 
But  a  dying  declaration^  ^*A.  B.  shot  me,"  was  held  admissible  as  a  statement  of  fact, 
though  the  shot  was  fired  through  an  auger  hole.  Walker  v.  State,  39  Ark.  221. 
Montgomery  v.  State,  80  Ind.  338.  Boberts  r.  State,  5  Tex.  App.  541.]  Dying  decla- 
rations are  restricted  to  the  trial  of  the  identical  homicide  or  the  person  who  makes 
the  declaration.  Hudson  r.  State,  3  Cold.  355  j  State  v.  Fitzhugh,  20reg.  227 ;  State  v, 
Wilson,  23  La.  An.  558.  The  dying  declarations  of  the  deceased  respecting  the  state 
of  feeling  which  existed  between  himself  and  the  prisoner,  are  not  aamtssible  for  the 
prosecution.  Ben  r.  State,  Shep.  Sel.  Cas.  9 ;  37  Ala.  103.  [Beynolds  v.  State,  68  Ala. 
502.]  Leading  questions  may  oe  put  to  the  declarant,  and  lie  may  even  be  pressed  to 
answer,  subject  to  the  effect  of  these  acts  on  the  value  of  his  testimony.  People  v, 
Sanchez,  24  Cal.  17.  [Ingram  r.  State,  67  Ala.  67.]  Belief  of  impending  death  may 
be  shown  circumstantially,  without  proving  express  statements  of  the  declarant  to 
that  efiect  Id.  Evidence  of  dying  declarations  may  be  rebutted  by  evidence  of  con- 
tradictory statements.  People  v.  Lawrence,  21  Cal.  368.  [Battle  v.  State,  74  Ga.  101.] 
If  dying  declarations  have  been  admitted  to  prove  the  identity  of  the  defendant  as 
the  person  who  committed  a  crime,  evidence  is  admissible  in  reply  to  show  that  the 
deceased  had  met  and  talked  with  persons  with  whom  he  was  well  acquainted,  mis- 
taking them,  at  the  time,  for  other  persons  whom  they  did  not  resemble,  and  that  he 
was  in  the  habit  of  thus  mistaking  persons.  Coinmonwealth  v.  Cooper,  5  Allen,  495. 
The  competency  or  sufficiency  of  dpng  declarations  cannot  be  objected  to  on  tJie 
ground  that  the  deceased  did  not  nve  a  complete  narration  of  all  that  occurred,  or 
might  be  legitimately  supposed  to  liave  occurred,  if  it  does  not  appear  but  that  he 
said  all  he  Paired  to  say  and  fully  completed  his  declarations.  State  o.  Nettlebush, 
20  la.  257.  A  dying  declaration  naving  been  admitted  in  evidence,  it  is  admissible 
to  discredit  it  by  proof  that  the  deceased  did  not  believe  in  a  future  state  of  rewards 
and  punishments.  Groodall  v.  State,  1  Oreg.  333.  See  generally  Commonwealth  r. 
Densmore,  12  Alien,  535 ;  People  o.  Knapp,  1  Edm.  177 ;  Hatchett  r.  People,  54 
Barb.  370 ;  Nesbit  v.  State,  43  Ga.  238 ;  State  v.  Williams,  67  N.  C.  12 ;  Wroe  v.  State, 
20  O.  St  460 ;  Dixon  v.  State,  13  Fla.  636 ;  Bamet  v.  People,  54  111.  325 ;  Common- 
wealth V.  Britton,  1  Camp.  13 ;  Murphy  v.  People,  37  UL  447 ;  Hill  v.  State,  41  Ga. 
484 ;  Duling  o.  Johnson,  32  Ind.  155 ;  State  v.  Quick,  15  Rich.  (Law)  342 ;  People  v. 
Vernon,  35  Cal.  49.  8. 
Proof  that  the  deceased  is  an  atheist  does  not  render  the  dying  declarations  incom- 

g stent.     It  may  be  received  to  impeach  the  credibility  of  the  declarant    State  v. 
Uiot,  45  la.  486.    The  dying  declarations  must  be  those  of  the  murdered,  not  of  a 
witness  since  deceased.  Poteetee  v.  State,  9  Baxter  (Tenn.)  261. 

^Bailing  v.  Commonwealth,  16  W.  N.C.  (Pa.)  452;  &  a  1  Pa.  Sup.  Ct  Dig. 
121. 
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cause  against  the  rule,  an  affidavit  was  tendered  of  the  dying  declarations 
of  the  prosecutor  as  to  the  transaction  out  of  which  the  prosecution  for 
perjury  arose ;  but  the  court  were  of  opinion  that  this  affidavit  could 
not  be  read.  E.  t?.  Mead,  2  B.  &  C.  605,  9  E.  C,  L. ;  4  D.  &  R.  120. 
So  evidence  of  the  dying  declaratioas  of  the  party  robbed  has  been  fre- 
quently rejected  on  indictments  for  robbery,  R.  v.  Lloyd,  4  C.  &  P.  233, 
19E.C,  L. ;  also  by  Bayley,  J.,  on  the  Northern  Spring  Circuit,  1822, 
and  by  Best,  J.,  on  the  Ididland  Spring  Qpcuit,  1822 ;  1  Phill.  Ev, 
241,  10th  ed. 

In  one  case  where  A.  and  B.  were  both  poisoned  by  the  same  means, 
upon  an  indictment  against  the  prisoner  for  the  murder  of  A.,  evidence 
was  allowed  by  Coltman,  J.,  after  consulting  Parke,  B.,  to  be  given  of 
the  dying  declarations  of  B. ;  the  ground  allied  being  "  that  it  was 
all  one  transaction."  R.  v.  Baker,  2  Moo.  &  Kob,  53.  But  in  R.  r. 
Hind,  29  L.  J.,  M.  C.  148,  a  case  similar  to  that  of  R.  v.  Hutchinson, 
supra,  Pollock,  C.  B.,  said,  "  The  rule  we  are  supposed  to  adhere  to  is 
that  laid  down  in  R.  v.  Mead ;  there  Abbott,  C.  J.,  says  that  the 
general  rule  is  that  evidence  of  this  description  is  only  admissible 
where  tlie  death  of  the  deceased  is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death  the  subject  of  the  dying  declaration.^ 

Dying  deolarations — ^the  situation  of  the  party  who  makes  them. 
Dying  declarations  are  only  admissible  when  made  by  a  person  who 
is  under  the  influence  of  an  impression  that  his  dissolution  is  impend- 
ing. There  must  be  no  hope,  not  only  of  ultimate  recovery,  but  of  a 
prolonged  continuance  of  life.  If  that  impression  exist  in  the  mind 
of  the  sufferer,  it  will  not  render  the  statement  inadmissible  that  death 
does  not  in  &ct  take  place  till  some  time  afterwards.^ 

In  order  to  judge  whether  or  not  such  is  the  state  of  the  mind  of 
the  person  in  question,  the  whole  of  the  circumstances  must  be  looked 
at.  It  may  be  as  well  shortly  to  state  in  chronological  order  some  of 
the  cases  in  which  the  statements  have  been  admitted  or  rejected ; 

Ciising,  however,  that  it  is  by  no  means  suggested  that  they  can 
me  precise  precedents  for  any  future  cases  that  may  arise ;  it  being 
impossible  to  bring  before  the  mind  by  a  verbal  relation,  however 
minute,  many  circumstances  which  take  place  at  a  trial  by  which  the 
mind  of  the  presiding  judge  would  be  influenced.  Without  such  pre- 
caution a  perusal  of  me  reports  of  these  cases,  and  still  more  so  of  the 

1  Bee  the  Texan  Code  on  this  suljecL  Krebbs  v.  State,  3  Tez.  App.  MS ;  Wright  v. 
State,  41  Tex.  246 ;  Walker  v.  State,  52  Ala.  192 ;  State  r.  Bohan,  15  Kan.  407 ; 
Brown  v.  Commonwealth,  73  Pa.  St.  321 ;  Crookham  v.  State,  5  W.  Va.  510.  Decla- 
rations as  to  previous  threats  are  inadmissible.  State  r.  Wood,  53  Yt.  560.  The  deo- 
larations can  only  be  respecting  the  cause  of  death.    State  r.  Garrand,  5  Oreg.  216. 

»  May  t.  State,  55  Ala.  39 ;  Edmonson  t.  State,  41  Tex.  496 ;  People  v.  Ah  Dat,  49 
Cal.  652 ;  Johnson  r.  State,  50  Ala.  456 ;  Faire  r.  State,  58  Ala.  74 ;  State  v.  Garrand, 
5  Oreg.  216 ;  State  v.  Draper,  65  Mo.  335.  Dying  declarations  are  admissible  when 
made  under  a  sense  of  impending  dissolution  though  declarant  may  never  have  ex- 

SresEed  the  conviction.  Wills  v.  State.  74  Ala.  21.  Declarations  made  at  a  time  when 
eclarant  believed  he  would  recover,  out  afterwards  reaffirmed  when  he  perceived 
that  he  would  die  are  admissible.  Mockabee  v.  Commonwealth,  78  Ey.  380 ;  State  «. 
McEvoy,  9  &  G  208. 
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abridgment  which  is  here  given,  might  lead  to  serious  error,  bnt  with 
it  they  will  be  useful  as  showing  the  aspect  under  which  the  question 
has  been  hitherto  viewed. 

In  R.  V.  Woodcock;  1  Leach,  503 ;  and  R.  v.  John,  1  East,  357 ; 
^rt^l  *1  Leach,  504  (n),  this  kind  of  evidence  was  received  under  cir- 
J  cumstances  whicn  would  not  now  be  considered  sufficient  to 
render  it  admissible.  In  the  first,  the  surgeon  distinctly  stated  that 
he  did  not  think  the  deceased  was  aware  of  her  situation;  in  the 
second,  the  deceased  had  never  expressed  the  slightest  apprehension  of 
danger;  and  in  neither  case  were  there  there  any  circumstances  which 
led  to  a  different  conclusion.  In  R.  v.  Woodcock,  no  case  was  re- 
served by  Eyre,  C.  B.,  for  the  opinion  of  the  judges;  but  in  R.  v. 
John,  the  judges,  on  a  case  reserved,  held  that  the  evidence  was  wrongly 
received.     These  cases  have  been  frequently  misquoted. 

In  R.  V.  Christie,  Carr.  Supp.  C.  L.  202,  the  deceased  asked  his 
surgeon  if  the  wound  was  necessarily  mortal,  and  on  being  told  that 
a  recovery  was  just  possible,  and  that  there  had  been  an  instance 
where  a  person  had  recovered  from  such  a  wound,  he  replied,  "  I  am 
satisfied,"  and  after  this  made  a  statement;  it  was  held  by  Abbott,  C. 
J.,  and  Park,  J.,  to  be  inadmissible.  In  R.  v.  Van  Butchell,  3  C.  & 
P.  631,  14  E.  C.  L.,  the  deceased  said,  "  I  feel  that  I  have  received  such 
an  injury  in  the  bowel  that  I  shall  never  recover;"  and,  on  his  doctor 
trying  to  cheer  him,  he  said  that  he  felt  satisfied  he  should  never 
recover ;  Hullock,  J.,  rejected  the  evidence,  saying  that  a  man  might  re- 
ceive an  injury  from  which  he  might  think  that  he  should  ultimately  never 
recover,  but  still  that  would  not  be  sufficient  to  dispense  with  an  oath. 
See  R.  V.  Reaney,  iw/ra,  p.  36.'  In  R.  t;.  Crockett,  4  C.  &  P.  544, 
19  E.  C.  L.,  the  surgeon  said,  "  I  had  told  the  deceased  she  would  not 
recover,  and  she  was  perfectly  awareofherdanger;  I  told  her  I  understood 
she  had  taken  something,  and  she  said  she  nad,  and  that  damned  man 
had  poisoned  her.  I  asked  her  what  man,  and  she  said  Crockett 
She  said  she  hoped  I  would  do  what  I  could  for  her  for  the  sake  of 
her  fiunily.  I  told  her  there  was  no  chance  of  her  recoverv."  Bo- 
sanquet,  J.,  thought  a  degree  of  hope  was  shown,  and  struck  out  the 
evidence.  In  R.  v.  Hay  ward,  6  C.  &  P.  167,  25  E.  C.  L.,  Tindal,  C. 
J.,  observed  that  "  any  hope  of  recovery,  however  slight,  existing  in 
the  mind  of  the  deceaised  at  the  time  of  the  declaration  being  made, 
would  undoubtedly  render  the  evidence  of  such  declarations  inadmis- 
sible." In  R.  V.  Spilsbury,  7  C.  &  P.  187,  32  E.  C.  L.,  Coleridge,  J., 
said,  ^'  It  is  an  extremely  painfiil  matter  for  me  to  decide  upon ;  but 
when  I  consider  that  this  species  of  proof  is  an  anomaly,  and  con- 
trary to  all  the  rules  of  evidence,  and  that,  if  received,  it  would  have 
the  greatest  weight  with  the  jury,  I  think  I  ought  not  to  receive  the 
evidence,  unless  I  feel  ftiUy  convinced  that  the  deceased  was  in  such  a 

• 

*  It  is  necessary  for  the  State  to  show  distinctly  that  the  deceased's  opinion  was  that 
he  would  not  recover,  or  the  declaration  cannot  he  admitted.  Walker  v.  State,  52 
Ala.  192.  People t>.  Taylor,  59  Cal.  640.  A  reply:  "It  is  hard  for  me  to  say,"  in 
answer  to  the  question,  Have  you  any  hope  of  recovery?  renders  a  dying  declaration 
inadmissible.    People  v,  Evans,  4  N.  Y.  Grim.  Bep.  218 ;  see  People  v.  bweoey,  Id. 
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state  as  to  render  the  evidence  clearly  admissible.     It  appears  from 
the  evidenoe  that  the  deoe&sed  said  he  thought  he  should  not  recover  as 
he  was  very  ill.     Now  people  often  make  use  of  expressions  of  that 
kind  who  have  no  conviction  that  their  death  is  near  approaching.    If 
the  deceased  in  this  case  had  felt  that  his  end  was  drawing  very  near^ 
and  that  he  had  no  hope  of  recovering,  I  should  expect  him  to  be  say- 
ing something  of  his  affairs,  and  of  who  was  to  have  his  property,  or 
giving  some  directions  as  to  his  funeral,  or  as  to  where  he  would  be 
buried,  or  that  he  would  have  used  expressions  to  his  widow  purporting 
that  they  were  soon  to  be  separated  by  death,  or  that  he  would  have  taken 
leave  ot  his  firiends  and  relations  in  a  way  that  showed  he  was  convinced 
that  his  death  was  at  hand.  As  nothing  of  this  sort  appears,  I  think 
there  is  not  sufficient  proof  that  he  was  without  any  hope  of  recovery, 
and  that  I,  therefore,  ought  to  reject  the  evidence."  In   R.  v.  Perkins, 
9  C.  &  P.  396,  38  K  C.  L. ;  2  Moo.  C.  C.  135,  a  boy  between 
♦ten  and  eleven  years  of  age  was  severely  wounded  by  a  gun   r^og 
loaded  with  shot,  and  died  the  next  morning.     On  the  evening   ^ 
of  the  day  upon  which  he  was  wounded,  he  was  seen  by  two  surgeons. 
One  of  them,  who  was  then  of  opinion  that  he  could  not  survive  many 
days,  said  to  him,  "  My  gpod  boy,  you  must  know  you  are  now  labor- 
ing under  a  severe  injury,  from  which,  in  all  probability,  you  will  not 
recover,  and  the  effects  of  it  will  most  likely  kill  you."    The  other 
surgeon  told  him,  "  You  may  recover ;  it  is  impossible  for  me  to  say, 
but  I  don^t  think  it  likely  that  you  will  be  alive  by  the  morning," 
The  boy  made  no  reply,  but  his  countenance  changed  and  he  appeared 
distressed.     From  questions  put  to  him,  he  seemed  fully  aware  that  he 
would  be  punished  hereafter  if  he  said  what  was  untrue.  He  then  made 
a  statement  to  the  surgeons.    All  the  judges,  except  Bosanquct,  Patte- 
son,  Coleridge,  JJ.,  thought  the  statements  made  under  the  apprehen- 
sion and  expectation  of  immediate  death.     In  R.  v.  M^son,  9  C.  & 
P.  413,  38  E.  C.  L.,  two  days  before  the  death  of  the  deceased,  the  sur- 
geon told  her  she  was  in  a  very  precarious  state.  On  the  following  day. 
Being  much  worse,  she  said  to  him  that  she  had  been  in  hopes  of 
getting  better,  but  as  she  was  getting  worse,  she  thought  it  her  duty 
to  mention  what  had  taken  place.     She  then  proceeded  to  make  a 
statement.     Rolfe,  B.,  held  tnat  this  statement  was  not  admissible, 
as  it  did  not  sufficiently  appear  that,  at  the  time  of  making  it,  the 
deceased  was  without  hope  of  recovery.     In  R.  t?.  Howell,  1  Den.  C. 
C.  1,  the  deceased  had  received  a  gunshot  wound,  and  repeatedly  ex- 
pressed his  conviction  that  he  was  mortally  wounded.     He  was  a 
Roman  Catholic,  and  an  offer  was  made  to  fetch  a  priest,  which  he 
declined.     This  was  insisted  on  as  showing  either  tluit  the  deceased 
liad  no  sense  of  religion,  or  that  he  did  not  expect  immediate  death  ; 
but  the  judges,  upon  a  case  reserved,  were  unanimously  of  opinion 
that  the  evidence  was  properly  received.     In  R.  i?.  Reaney,  I)ears. 
&  B.  C.  C.  151,  the  prisoner,  eleven  days  before  his  death,  signed  a 
statement  concluding  with  the  words,  ''  I  have  made  this  statement 
believing  I  shall  not  recover."     On  the  same  day  he  said,  "  I  have 
seen  the  surgeon  to-day,  and  he  has  given  me  some  little  hope  that  I 


60  HEABSAY. 

am  better,  but  I  do  not  myself  think  that  I  shall  ultimately  recover.*' 
The  evidence  was  received  by  Willes,  J.,  the  point  being  reserved 
for  the  consideration  of  the  Court  of  Criminal  Appeal.  All  the 
judges  present  (Pollock,  C.  B.,  Wightman  and  Willes,  JJ.,  Martin 
and  Watson,  BB.)  were  of  opinion  that  the  evidence  was  properly 
received.  Much  reliance  was  placed  by  the  counsel  for  the  prisoner 
on  the  word  "  ultimately,"  but  Pollock,  C.  B.,  said,  "  No  doubt,  in 
order  to  render  the  statement  admissible  in  evidence  as  a  dying  dec- 
laration, it  is  necessary  that  the  person  who  makes  it  should  be 
under  an  apprehension  of  death,  but  there  is  no  case  to  show  that 
such  apprehension  must  be  of  death  in  a  certain  number  of  hours 
or  days.  The  question  turns  rather  upon  the  state  of  the  person's 
mind  at  the  time  of  making  the  declaration,  than  upon  the  interval 
between  the  declaration  and  the  death."  Wightman,  J.,  said  that 
the  statement  must  be  made  under  an  impression  '^  that  death  must 
in  a  comparatively  short  lapse  of  time  ensue."  Martin,  B.,  tliought 
the  question  one  for  the  jud^  at  the  trial  exclusively,  and  not  for 
the  Court  of  Appeal,  but  that  opinion  stands  alone.  The  case  is 
also  reported  in  26  L.  J.,  M.  C.  143,  and  more  fully  in  7  Cox,  Cr.  Oa. 
209,  and  there  are  some  important  discrepancies  between  the  reports^ 
but  on  the  whole  there  does  not  seem  to  be  any  alteration  of  the  law, 
*^71  *^^  ^^  previously  stood,  arising  out  of  this  case.  Willes,  J.,  in 
-*  both  the  two  last-mentioned  reports,  is  said  to  have  expressed 
his  opinion  that  the  deceased  could  i^ot,  consistentlv  with  the  expres- 
sion he  used,  have  supposed  that  he  was  about  to  linger  a  long  time. 
There  must  be,  said  Lush,  '^a,  settled  hopeless  expectation  of  immediate 
death."  R.  v.  Osman,  15  Cox,  C.  C.  1.  Erie,  C.  J.,  refused  to  infer 
from  the  nature  of  the  wound  alone  (a  gun-shot  through  the  body), 
that  a  man  must  have  known  as  soon  as  he  had  received  it  that  he  was 
about  to  die.  R.  v.  Cleary,  2  F.  &  F.  851.  It  would  seem,  however, 
that  in  some  circumstances  it  may  be  conceived  possible  to  draw  such 
an  inference.  R.  v.  Morgan,  14  Cox,  C.  C.  337 ;  R.  v,  Bedingfield, 
14  Cox,  C.  C.  341.  In  R.  v.  Pickersgill,  Leeds  Summer  Assizes, 
1869 ;  the  deceased,  who  was  suffering  m)m  the  effects  of  poison  and 
died  iJie  same  night,  said :  '^  I  am  getting  worse.  I  am  going  to  die." 
The  doctor  asked  her  if  she  thought  she  should  get  l>etter,  and  she 
said,  "  No,  I  shall  die,"  Cleasby,  B.,  after  consulting  Brett,  J.,  said 
the  ^^  evidence  satisfied  them  that  the  woman  was  in  a  dying  state,  and 
that  she  believed  it.  When  she  said  she  was  going  to  die,  she  meant 
that  death  was  imminent."  In  R.  v,  Bemadotti,  11  Cox,  C.  C.  316, 
where  the  deceased  had  received  a  knife-stab  in  the  neck,  and  the 
bleeding  having  been  stopped,  had  re-commenced,  so  that  his  life  was 
in  danger,  though  not  in  immediate  danger,  and  a  magistrate  was  sent 
for,  the  deceased  said,  ^^  Be  quick  or  I  shall  die,"  iust  before  making 
the  declaration.  Brett,  J.,  aft;er  consulting  Lush,  J.,  admitted  the 
deposition.  See  also  R.  v.  Jenldns,  L.  R.  1  C.  C.  R.  187 ;  38  L.  J., 
M.  C.  82.  Where  a  woman  who  had  received  severe  injuries  was 
standing  at  a  neighbor's  door  fainting  and  apparently  dying,  and  she 
said,  ''  rm  dying ;  look  to  my  childr^,"  and  she  died  in  the  course  of 
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the  nighty  Hawkins,  J.,  after  consulting  Baggall^,  L.  J.,  admitted 
her  dying  declaration.    R.  v.  Groddard,  15  Cox,  C.  C.  7. 

The  question  is,  what  was  the  belief  of  the  person  making  the 
declaration  at  the  time  of  making  it,  and  it  is  immaterial  that  such 

Srson  afterwards  took  a  more  hopeful  view  of  his  condition.     R.  v. 
ubbard,  14  Cox,  C.  C.  565. 

Interval  of  time  between  the  declaration  and  death.  With  re- 
spect to  the  interval  of  time  which  may  have  elapsed  between  the 
uttering  of  the  dying  declarations  and  the  moment  of  death,  it  is  clear 
that,  if  the  impression  exists  in  the  mind  of  the  declarant  that  dissolu- 
tion is  shortly  impending,  it  will  not  make  any  difference  that  death 
does  not  in  fact  take  place  until  some  time  afterwards ;  1  Phill.  Ev. 
245,  10th  ed. ;  3  Russ.  on  Cri.  556,  5th  ed. ;  nor  does  there  appear  to 
be  any  case  in  which  the  evidence  has  been  rejected  on  this  ground. 
In  most  of  the  reported  cases,  however,  the  statements  have  be^  made 
within  a  few  days  of  death  actually  taking  place,  and  in  most  cases 
within  a  few  hours.  In  the  case  of  R.  v.  Bemadotti,  however  (cited 
supra)f  the  deceased  did  not  die  until  three  weeks  after  making  the 
declaration.^ 

Dying  deolarations — admissibility  of,  question  for  judge.  It  is 
scarcely  necessary  to  say  that  the  opinion  expressed  by  Eyre,  C.  B.,  in 
R.  V.  Woodcock,  Leach,  503,  that  tne  admissibility  of  a  dying  declara- 
tion is  in  some  degree  a  question  for  the  juiy,  is  erroneous.  It  is  for 
the  judge  alone.' 

*Dying  declarations — ^when  reduced  into  writing.    When  r^oo 
a  dying  declaration  is  taken  formally  by  a  magistrate  and  re-  ^ 
duced  into  writing,  although  perhaps  more  authentic,  it  is  of  no  value 
as  a  deposition  unless  made  in  the  presence  of  the  prisoner  and  accom- 
panied by  the  proper  formalities  ror  taking  depositions.     It  has  been 

^The  interval  of  fire  or  six  days  between  the  declarations  and  the  death  of  the 
party  is  not  of  itself  sufficient  to  exdade  them.  State  v.  Center,  5  Yt.  378.  Declara- 
tions made  by  a  deceased  person  when  he  believed  that  he  should  not  reoover  may  be 
admitted  in  evidence,  although  he  lived  seventeen  days  after  making  them.  Com- 
monw^th  r.  Cooper,  5  Allen,  495.  See  also,  State  v.  Moody,  2  Hayw.  31 ;  State  v. 
Poll,  1  Hawke,  442 :  Montgomery  v.  State,  11  O.  424 :  State  v.  Tilghman,  11  Ired. 
513.   S.    Swisher  ».  Commonwealth,  26  Grat.  (Va.)  963;  Dumas  ©.State,  65  Ga.  471. 

Declarations  made  some  days  after  a  person  is  shot,  who  does  not  die,  are  not  part  of 
the  res  gestcs.    Green  v.  State,  74  Ga.  373. 

'  Whether  declarations  made  in  txtrtmk  are  competent  evidence  is  a  question  for  the 
court  and 

But 
V,  State, 

tions.  It  is  error  to  admit  them  without  a  full  investigation  of  the  circumstances. 
Owens  V.  State,  59  Miss.  547.  When  the  court  is  satisfied  of  their  admissibilitjr.  they 
must  be  reoeived  and  the  jury  must  consider  their  weight  with  the  other  evidence. 
Kilgore  V.  State,  74  Ala.  1 ;  Battle  r.  State,  74  Ga.  101.  Where  they  have  been  ad- 
mitted without  objection,  and  subsequently  evidence  of  the  insanity  of  the  deceased 
has  been  introduced,  it  is  not  error  for  the  court  to  leave  the  question  of  sanity  to 
the  jury.    Bolin  v.  State,  9  Lea,  (Tenn.)  516. 
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held  that,  if  a  dying  declaration  have  been  reduced  into  writing,  and 
signed  by  the  deceased,  secondary  evidence  cannot  be  given  of  its  con- 
tents ;  Per  Coleridge,  J.,  R.  v.  Gay,  7  C.  &  P.  230,  32  E.  C.  L.  But 
mere  notes  of  tlie  aeclaration  taken  down  by  one  of  the  parties  who 
were  present  would  not  be  even  admissible.     See  eupra,  p.  4.^ 

Dying  declarations — degree  of  credit  to  be  given  to.  With  re- 
spect to  the  effect  of  dying  declarations,  it  is  to  be  observed  that, 
although  there  may  have  been  an  utter  abandonment  of  all  hope  of 
recovery,  it  will  often  happen  that  the  particulars  of  the  violence  to 
which  the  deceased  has  spoken  were  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.  The  consequences,  also,  of  the  violence  may 
occasion  an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.  The  deceased  may  have  stated  his  infeiv 
enc&s  from  facts,  concerning  which  he  may  have  drawn  a  wrong  con- 
clusion, or  lie  may  have  omitted  important  particulars,  from  not  having 
his  attention  called  to  them.  Such  evidence,  therefore,  is  liable  to  be 
very  incomplete.  He  may  naturally,  also,  be  disposed  to  eive  a  partial 
account  of  me  occurrence,  although  possibly  not  influenced  by  animosity 
or  ill-will.  But  it  cannot  be  concealed,  that  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.  The  passion  of  anger 
once  excited  may  not  have  been  entirely  extinguishea,  even  wh^i  all 
hope  of  life  is  lost.  See  R.  v.  Crockett,  4  C.  &  P.  644,  ante,  p.  34, 
19  E.  C.  L.,  where  the  declaration  was,  "that  damned  man  has  pois- 
oned me,"  which  may  be  presumed  to  be  vindictive;  and  R.  v,  Bonner, 
6  C.  &  P.  386,  25  E.  C.  L.,  where  the  dying  declaration  was  distinctly 
proved  to  be  incorrect.  Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a 
dyin^  state ;  especially  when  it  is  considered  that  th^  cannot  be  sub- 
jected to  the  power  oi  cross-examination ;  a  power  quite  as  necessary 
for  securing  the  truth  as  the  religious  obligation  oi  an  oath  can  be. 
The  security,  also,  which  courts  oi  justice  liave  in  ordinary  cases  for 
enforcing  truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, cannot  exist  in  this  case.  The  remark  before  made  on  verbal 
statements  which  have  been  heard  and  reported  by  witnesses  applies 
equallv  to  dying  declarations ;  namely,  that  they  are  liable  to  be  mis- 
understood and  misreportcd,  from  inattention,  from  misundei^tanding, 

^  If  dying  declarations  have  been  reduced  to  writing  and  signed,  the  writing  most 
be  produced  or  accounted  for.  State  r.  Tweedy,  11  la.  350.  [But  a  verdict  will  not 
be  set  aside  where  parol  evidence  of  such  declarations  has  been  admitted  without 
objection,  on  a  subsequent  ol^ection  to  the  testimony  of  the  one  who  reduced  the 
declarations  to  writing.  Epperson  v.  State,  5  Lea,  (Tenn.)  291.  Where  the  dying 
declarations  have  been  reduced  to  writing  by  a  bystander  and  are  not  signed,  parol 
evidence  of  th^m  is  not  precluded.  AlliJson  v.  Commonwealth,  99  Pa.  St.  17.  See 
State  V.  Cantieny,  34  Minn.  1.]  A  written  statement  of  dying  declarations  taken  down 
by  a  magistrate  is  admissible  as  secondary  evidence,  if  the  magistrate  swears  that  he 
cannot  recollect  the  statement  of  the  deceased.    Beets  r.  State,  1  Meigs,  106.    S. 

Notes  of  an  ante  mortem  statement  not  read  to  the  deceased  are  not  admissible,  but 
may  be  used  by  the  writer,  as  a  witness,  to  refresh  his  memory.  State  «.  Fraunbiu% 
40  la.  555. 
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or  fipom  infirmity  of  memory.^  In  one  of  the  latest  cases  upon  the  sub- 
ject, the  species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all 
the  general  rules  of  evidence,  yet  as  having,  where  it  is  received,  the 
greatest  weight  with  juries.  Per  (Joleridge,  J.,  R.  v,  Spilsbury,  7  C.  &  P. 
196,  32  E.  C.  L. ;  1  Phill.  Ev.  251, 10th  ed.  "  When  a  party  comes  to 
the  conviction  that  he  is  about  to  die,  he  is  in  the  same  practical  state  as  if 
called  on  in  a  court  of  justice  under  the  sanctioa  of  an  oath,  and  his 
declarations  as  to  the  cause  of  his  death  are  considered  equal  to 
an  oath,  but  they  are,  nevertheless,  open  to  observation.  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  therefore  the  accused  is  entitled  to  eveiy 
♦allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  the  r  :»tqq 
opportunity  of  more  full  investigation  by  the  means  of  cross-  *- 
examination."  Per  Alderson,  B.,  R.  v.  Afihton,  2  Lewin,  C.  C.  147. 
See  also  the  remarks  of  Pollock,  C.  B.,  to  the  same  effect  in  delivering 
tlie  judgment  of  the  Court  of  Criminal  Appeal  in  R.  v.  Reaney,  mpra, 
p.  36. 

Dying  declarations-— evidence  in  answer  to  proof  of.  Dying 
declarations  are,  of  course,  open  to  direct  contradiction  in  the  same 
manner  as  any  other  part  oi  the  case  for  the  prosecution ;  and  as  a 
prisoner  is  at  liberty  to  show  that  a  prosecutor  who  appears  in  court 
against  him  is  not  to  be  believed  upon  his  oath  (see  poei)^  he  seems  to 
be  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was 
such  that  no  reliance  is  to  be  placed  on  his  dying  declarations.  3  Russ. 
on  Cri.  361,  5th  ed.  As  the  declarations  of  a  dying  man  are  admitted 
on  a  supposition  that,  in  his  awfiil  situation,  on  the  confines  of  a 
fiiture  world,  he  had  no  motive  to  misrepresent,  but,  on  the  contrary, 
the  strongest  motives  to  speak  without  disguise  and  without  malice,  it 
necessarily  follows  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  and  may  be  allowed  to  show  that 
the  deceased  was  not  of  such  a  character  as  was  likely  to  be  impressed 
with  a  religious  sense  of  his  approaching  dissolution.  See  1  Phill. 
Ev.  242,  10th  ed.* 

^  The  substance  of  dyingdeclarBtioDs  may  be  prored.  It  need  not  be  the  exact 
words.  Ward  v.  State,  8  Black.  101 ;  Montgomerr  v.  State,  11  Stant.  424.  [Verbal 
evidence  of  the  dying  declarations  of  the  deceased  is  admissible.  State  r.  Somnieri 
33  La.  An.  237 ;  Roberts  r.  State,  5  Tex.  App.  141.  £ven  when  the  copy  reduced  to 
writing  by  a  magistrate  is  in  the  custody  of  the  court.  Kelly  v.  State,  52  Ala.  361.] 
When  the  declaration  is  not  of  facts  known  to  the  deceased,  but  of  an  opinion  or  sus- 
picion, as  an  inference  from  other  facts,  the  jury  should  disr^[ard  it  as  evidence  in 
Itself.    State  v.  Arnold,  13  Ired.  184 ;  Nelms  v.  State,  13  Smed.  <&  M.  500.    S. 

'  State  r.  Elliot,  45  la.  486.  So  the  prisoner  may  show  conflicting  declarations 
made  by  deoeaaed.    Battle  v.  State,  74  Ga.  101. 
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am  better,  but  I  do  not  myself  think  that  I  shall  ultimately  recover/' 
The  evidence  was  received  by  Willes,  J.,  the  point  being  reserved 
for  the  consideration  of  the  Court  of  Criminal  Appeal.  All  the 
judges  present  (Pollock,  C.  B.,  Wightman  and  Willes,  JJ.,  Martin 
and  Watson,  Bfi.)  were  of  opinion  that  the  evidence  was  properly 
received.  Much  reliance  was  placed  by  the  counsel  for  the  prisoner 
on  the  word  "  ultimately,''  but  Pollock,  C.  B.,  said,  "  No  doubt,  in 
order  to  render  the  statement  admissible  in  evidence  as  a  dying  dec- 
laration, it  is  necessary  that  the  person  who  makes  it  should  be 
under  an  apprehension  of  death,  but  there  is  no  case  to  show  that 
such  apprehension  must  be  of  death  in  a  certain  number  of  hours 
or  days.  The  question  turns  rather  upon  the  state  of  the  person's 
mind  at  the  time  of  making  the  declaration,  than  upon  the  interval 
between  the  declaration  and  the  death."  Wightman,  J.,  said  that 
the  statement  must  be  made  under  an  impression  '^  that  death  must 
in  a  comparatively  short  lapse  of  time  ensue."  Martin,  B.,  thought 
the  question  one  for  the  judges  at  the  trial  exclusively,  and  not  for 
the  Court  of  Appeal,  but  that  opinion  stands  alone.  The  case  is 
also  reported  in  26  L.  J.,  M.  C.  143,  and  more  fully  in  7  Cox,  Cr.  Ca. 
209,  and  there  are  some  important  discrepancies  between  the  reports, 
but  on  the  whole  there  does  not  seem  to  oe  any  alteration  of  the  law, 
**^71  *^  ^^  previously  stood,  arising  out  of  this  case.  Willes,  J.,  in 
-I  both  the  two  last>-mentioned  reports,  is  said  to  have  expressed 
his  opinion  that  the  deceased  could  i^ot,  consistently  with  the  expres- 
sion he  ased,  have  supposed  that  he  was  about  to  linger  a  long  time. 
There  must  be,  said  Lush,  '^a  settled  hopeless  expectation  of  immedicUe 
death."  R.  v:  Osman,  15  Cox,  C.  C.  1.  Erie,  C.  J.,  refused  to  infer 
from  the  nature  of  the  wound  alone  (a  gun-shot  through  the  body), 
that  a  man  must  have  known  as  soon  as  he  had  received  it  that  he  was 
about  to  die.  R.  v.  Cleary,  2  F.  &  F.  851.  It  would  seem,  however, 
that  in  some  circumstances  it  may  be  conceived  possible  to  draw  such 
an  inference.  R.  t?.  Morgan,  14  Cox,  C.  C.  337 ;  R.  v,  Bedingfield, 
14  Cox,  C.  C.  341.  In  R.  v.  Pickersgill,  Leeds  Summer  Assizes, 
1869 ;  the  deceased,  who  was  suffering  from  the  effects  of  poison  and 
died  the  same  night,  said :  '^  I  am  getting  worse.  I  am  going  to  die." 
The  doctor  asked  her  if  she  thought  she  should  get  better,  and  she 
said,  "  No,  I  shall  die."  Cleasby,  B.,  after  consulting  Brett,  J.,  said 
the  '^  evidence  satisfied  them  that  tJie  woman  was  in  a  dying  state,  and 
that  she  believed  it.  When  she  said  she  was  going  to  die,  she  meant 
that  death  was  imminent."  In  R.  v.  Bemadotd,  11  Cox,  C.  C.  316, 
where  the  deceased  had  received  a  knife-stab  in  the  neck,  and  the 
bleeding  having  been  stopped,  had  re-commenced,  so  that  his  life  was 
in  danger,  though  not  in  immediate  danger,  and  a  magistrate  was  sent 
for,  the  deceased  said,  ^'  Be  quick  or  I  shall  die,"  just  before  making 
the  declaration.  Brett,  J.,  after  consulting  Lush,  J.,  admitteci  the 
deposition.  See  also  R.  v.  Jenkins,  L.  R.  1  C.  C.  R.  187 ;  38  L.  J., 
M.  C.  82.  Where  a  woman  who  had  received  severe  injuries  was 
standing  at  a  neighbor's  door  fainting  and  apparently  dying,  and  she 
said,  '^  I'm  dying ;  look  to  my  childr^,"  and  she  diea  in  the  course  of 
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the  night,  Hawkins,  J.,  after  consulting  Baggallay,  L.  J.,  admitted 
her  dying  declaration.     R.  v.  Groddard,  15  Cox,  C.  C.  7. 

The  question  is,  what  was  the  belief  of  the  person  making  the 
declaration  at  the  time  of  making  it,  and  it  is  immaterial  that  such 

erson  afterwards  took  a  more  hopeful  view  of  his  condition.     B.  t?. 
ubbard,  14  Cox,  C.  C.  665. 

Interval  of  time  between  the  declaration  and  death.  With  re- 
spect to  the  interval  of  time  which  may  have  elapsed  between  the 
uttering  of  the  dying  de(;larations  and  the  moment  of  death,  it  is  clear 
that,  if  the  impression  exists  in  the  mind  of  the  declarant  that  dissolu- 
tion Is  shortly  impending,  it  will  not  make  any  difference  that  death 
does  not  in  fact  take  pkce  until  some  time  afterwards ;  1  Phill.  Ev. 
246,  10th  ed. ;  3  Russ.  on  Cri.  566,  5th  ed. ;  nor  does  there  appear  to 
be  any  case  in  which  the  evidence  has  been  rejected  on  this  ground. 
In  most  of  the  reported  cases,  however,  the  statements  have  hem  made 
within  a  few  days  of  death  actually  taking  place,  and  in  most  cases 
within  a  few  hours.  In  the  case  of  R.  t?.  Bemadotti,  however  (cited 
supra),  the  deceased  did  not  die  until  three  weeks  aft;er  making  the 
declaration.^ 

Dying  declarations — admissibility  of,  question  for  judge.  It  is 
scarcely  necessary  to  say  that  the  opinion  expressed  by  Eyre,  C.  B.,  in 
R.  V.  Woodcock,  Leach,  603,  that  tne  admissibility  of  a  dying  declara- 
tion is  in  some  degree  a  question  for  the  juiy,  is  erroneous.  It  is  for 
the  judge  alone.' 

*I>ying  declarations — ^when  reduced  into  writing.    When   r^<^g 
a  dying  declaration  is  taken  formally  by  a  magistrate  and  re-   ^ 
duced  into  writing,  although  perhaps  more  authentic,  it  is  of  no  value 
as  a  deposition  unless  made  in  the  presence  of  the  prisoner  and  accom- 
panied by  the  proper  formalities  n>r  taking  depositions.     It  has  been 

^The  interval  of  five  or  six  days  between  the  declarations  and  the  death  of  the 
party  is  not  of  itself  sufficient  to  exclude  them.  State  v.  Center,  5  Y t  378.  Declara- 
tions made  bj  a  deceased  person  when  he  believed  that  he  should  not  recover  may  be 
admitted  in  evidence,  although  he  lived  seventeen  days  after  making  them.  Com- 
monwealth V.  Cooper,  5  Allen,  495.  See  also.  State  v.  Moody,  2  Hayw.  31 ;  State  v. 
Poll,  1  Hawke,  442 :  Montgomery  v.  State,  11  O.  424 :  State  v.  Tilghman,  11  Ired. 
513.  &    Swisher  v.  Commonwealth,  26  Grat.  (Va.)  963 ;  Dumas  v.  State,  65  Ga.  471. 

Declarations  made  some  days  after  a  person  is  shoti  who  does  not  die,  are  not  part  of 
the  res  guta.    Green  v.  State,  74  Ga.  373. 

'  Whether  declarations  made  in  extrenM  are  competent  evidence  is  a  question  for  the 
court  and  not  the  iury.    State  v.  Bums,  33  Mo.  483.   S.   State  v.  Cantieny,  34  Minn.  1. 

But  their  weight  and  credibility  when  admitted  are  wholly  for  the  junr.  Campbell 
r.  State,  38  Ark.  498.  The  court  is  to  decide  as  to  the  admissibility  of  the  declara- 
tions. It  is  error  to  admit  them  without  a  full  investigation  of  the  circumstances. 
Owens  9.  State,  59  Miss.  547.  When  the  court  is  satisfied  of  their  admissibilitjr.  they 
must  be  received  and  the  jury  must  consider  their  weight  with  the  other  evidence. 
Kilgore  v.  State,  74  Ala.  1 ;  Battle  v.  State,  74  Ga.  101.  Where  they  have  been  ad- 
miUed  without  oljectionj  and  subsequently  evidence  of  the  insanity  of  the  deceased 
has  been  introduced,  it  is  not  error  for  the  court  to  leave  the  question  of  sanity  to 
thejuiy.    Bolin  V.  State,  9  Lea,  (Tenn.)  516. 
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held  that,  if  a  dying  declaration  have  been  reduced  into  writing,  and 
signed  by  the  deceased,  secondary  evidence  cannot  be  given  of  its  con- 
tents ;  Per  Coleridge,  J.,  R.  t?.  Gay,  7  C.  &  P.  230,  32  E.  C.  L.  But 
mere  notes  of  tlie  dechiration  taken  down  by  one  of  the  parties  who 
were  present  would  not  be  even  admissible.     See  dupra,  p.  4.^ 

Dying  deolarations— <legre6  of  credit  to  be  given  to.  With  re- 
spect to  the  effect  of  dying  declarations,  it  is  to  be  observed  that, 
although  there  may  have  been  an  utter  abandonment  of  all  hope  of 
recovery,  it  will  often  happen  that  the  particulars  of  the  violence  to 
which  the  deceased  has  spoken  were  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.  The  consequences,  also,  of  the  violence  may 
occasion  an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.  The  deceased  may  have  stated  his  infer- 
ences from  facts,  'Concerning  which  he  may  have  drawn  a  wrong  con- 
clusion, or  he  may  have  omitted  important  particulars,  from  not  having 
his  attention  called  to  them.  Such  evidence,  therefore,  is  liable  to  be 
very  incomplete.  He  may  naturally,  also,  be  disposed  to  give  a  partial 
account  of  tlie  occurrence,  although  possibly  not  influenced  by  animosity 
or  ill-will.  But  it  cannot  be  concealed,  that  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.  The  passion  of  anger 
once  excited  may  not  have  been  entirely  extinguishea,  even  when  all 
hope  of  life  is  lost.  See  R.  v.  Cixxskett,  4  C.  <&  P.  644,  ante,  p.  34, 
19  E.  C.  L.,  where  the  declaration  was,  'Hhat  damned  man  has  pois- 
oned me,"  which  may  be  presumed  to  be  vindictive;  and  R.  t?.  Bonner, 
6  C.  &  P.  386,  25  E.  C.  L.,  where  the  dying  declaration  was  distinctly 
proved  to  be  incorrect  Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a 
dyine  state ;  especially  when  it  is  considered  that  they  cannot  be  sub- 
jected to  the  power  of  cross-examination ;  a  power  quite  as  necessary 
for  securing  the  truth  as  the  religious  obligation  oi  an  oath  can  be. 
The  security,  also,  which  courts  of  justice  Imve  in  ordinary  cases  for 
enforcing  truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, cannot  exist  in  this  case.  The  remark  before  made  on  verbal 
statements  which  have  been  heard  and  reported  by  witnesses  applies 
equally  to  dying  declarations ;  namely,  that  they  ^re  liable  to  be  mis- 
understood and  misreported,  &om  inattention,  from  misunderstanding, 

^  If  dying  declarations  have  been  reduced  to  writing  and  8ifl;ned,  the  writing  most 
be  produced  or  accounted  for.  State  r.  Tweedy,  11  la.  350.  [But  a  verdict  will  not 
be  set  aside  where  parol  evidence  of  such  declarations  has  oeen  admitted  without 
objection,  on  a  subsequent  ol^ection  to  the  testimony  of  the  one  who  reduced  the 
declarations  to  writing.  Epperson  v.  State,  5  Lea,  (Tenn.)  291.  Where  the  dyinff 
declarations  have  been  reduced  to  writing  by  a  bystander  and  are  not  signed,  parcu 
evidence  of  them  is  not  precluded.  Allison  r.  Commonwealth,  99  Pa.  St.  17.  See 
State  V.  Contieny,  34  Minn.  1.1  A  written  statement  of  dving  declarations  taken  down 
by  a  magistrate  is  admissible  as  secondary  evidence,  if  the  magistrate  sweare  that  he 
cannot  recollect  the  statement  of  the  deceased.    Beets  r.  State,  1  Meigs,  106.    S. 

Notes  of  an  anU  mortem  statement  not  read  to  the  deceased  are  not  admiwrible,  but 
may  be  used  by  the  writer,  as  a  witness,  to  refresh  his  memory.    Stale  v.  Frsunborg^ 
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or  from  infirmity  of  memory.^  In  one  of  the  latest  cases  upon  the  sub- 
ject, the  species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all 
the  general  rules  of  evidence,  yet  as  having,  where  it  is  received,  the 
greatest  weight  with  juries.  Per  Coleridge,  J.,  R.  v,  Spilsbury,  7  C.  &  P. 
196,  32  E.  C.  L, ;  1  Phill.  Ev.  261, 10th  ed.  "  When  a  party  comes  to 
the  conviction  that  he  is  about  to  die,  he  is  in  the  same  practiexil  state  as  if 
called  on  in  a  court  of  justice  under  the  sanction  of  an  oath,  and  his 
declarations  as  to  the  cause  of  his  death  are  considered  equal  to 
an  oath,  but  they  are,  nevertheless,  open  to  observation.  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  therefore  the  accused  is  entitlea  to  eveiy 
♦allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  the  r  #oq 
opportunity  of  more  full  investigation  by  the  means  of  cross-  *- 
examination."  Per  Alderson,  B.,  R.  v.  Ashton,  2  Lewin,  C.  C.  147. 
See  also  the  remarks  of  Pollock,  C.  B.,  to  the  same  effect  in  delivering 
the  judgment  of  the  Court  of  Criminal  Appeal  in  R.  t;.  Reaney,  supra^ 
p.  36. 

Dying  deolarations — evidence  in  answer  to  proof  of.  Dying 
declarations  are,  of  course,  open  to  direct  contradiction  in  the  same 
manner  as  any  other  part  of  the  case  for  the  prosecution  ;  and  as  a 
prisoner  is  at  liberty  to  show  that  a  prosecutor  who  appears  in  court 
against  him  is  not  to  be  believed  upon  his  oath  (see  post)^  he  seems  to 
be  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was 
such  that  no  reliance  is  to  be  placed  on  his  dying  declarations.  3  Russ. 
on  Cri.  361,  6th  ed.  As  the  declarations  of  a  dying  man  are  admitted 
on  a  supposition  that,  in  his  awAil  situation,  on  the  confines  of  a 
future  world,  he  had  no  motive  to  misrepresent,  but,  on  the  contrary, 
the  strongest  motives  to  speak  without  disguise  and  without  malice,  it 
necessarily  follows  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  and  may  be  allowed  to  show  that 
the  deceased  was  not  of  such  a  character  as  was  likely  to  be  impressed 
with  a  religious  sense  of  his  approaching  dissolution.  See  1  Phill. 
Ev.  242,  10th  ed.* 

^  The  substance  of  dTingdeclarAtions  may  be  proved.  It  need  not  be  the  exact 
words.  Ward  v.  State,  8  Black.  101 ;  Montgomery  v.  State,  11  Stant.  424.  [Verbal 
evidence  of  the  dying  declarations  of  the  deceased  is  admissible.  State  v.  Somnier, 
33  La.  An.  237 ;  Roberts  r.  State,  5  Tex.  App.  141.  £yen  when  the  copy  reduced  to 
writing  by  a  magistrate  is  in  the  custody  of  tne  court  Kelly  v.  State,  52  Ala.  361.] 
"When  the  declaration  is  not  of  fiicts  known  to  the  deceased,  but  of  an  opinion  or  sus- 
picion, as  an  inference  from  other  ^ftcts,  the  jury  should  disr^ard  it  as  evidence  in 
itself.    State  v.  Arnold,  13  Ired.  184 ;  Nelms  v.  State,  13  Smed.  &  M.  500.    S. 

'  State  r.  Elliot,  45  la.  486.  So  the  prisoner  may  show  conflicting  declarations 
xnade  by  deceased.    Battle  v.  State,  74  Ga.  101. 
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held  tliat,  if  a  dying  dedaration  have  been  reduced  into  writing,  and 
signed  bv  the  deceased,  secondary  evidence  cannot  be  given  of  its  con- 
tents ;  Per  Coleridge,  J.,  R.  v.  Gay,  7  C.  &  P.  230,  32  E.  C.  L.  But 
mere  notes  of  tlie  declaration  taken  down  by  one  of  the  parties  who 
were  present  would  not  be  even  admissible.    See  mpra,  p.  4.^ 

Dying  declarations — degree  of  credit  to  be  given  to.    With  re- 
spect to  the  effect  of  dying  declarations,  it  is  to  be  observed  that, 
although  there  may  have  been  an  utter  abandonment  of  all  hope  of 
recovery,  it  will  oncn  happen  that  the  particulars  of  the  violence  to 
which  the  deceased  has  spoken  were  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.   The  consequences,  also,  of  the  violence  may 
occasion  an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.     The  deceased  may  have  stated  his  infer- 
ences from  facts,  concerning  which  he  may  have  drawn  a  wrong  con- 
clusion, or  he  may  have  omitted  important  particulars,  from  not  having 
his  attention  called  to  them.     Such  evidence,  therefore,  is  liable  to  be 
very  incomplete.    He  may  naturally,  also,  be  disposed  to  nve  a  partial 
account  of  tlie  occurrence,  although  possibly  not  influenced  by  animosity 
or  ill-will.     But  it  cannot  be  concealed,  that  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.     The  passion  of  anger 
once  excited  may  not  have  been  entirely  extinguishea,  even  when  all 
hope  of  life  is  lost.    See  R.  v.  Crockett,  4  C.  &  P.  544,  ajUe^  p.  34, 
19  E.  C.  L.,  where  the  declaration  was,  ^Hhat  damned  man  ha^  pois- 
oned me,"  which  may  be  presumed  to  be  vindictive;  and  R.  v.  Bonner, 
6  C.  &  P.  386,  25  fi.  C.  L.,  where  the  dying  declaration  was  distincdy 
proved  to  be  incorrect     Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a 
dyin^  state ;  especially  when  it  is  considered  that  they  cannot  be  sub- 
jected to  the  power  of  cross-examination ;  a  power  quite  as  neoessaiy 
for  securing  the  truth  as  the  religious  obligation  of  an  oath  can  b& 
The  security,  also,  which  courts  of  justice  have  in  ordinary  cases  for 
enforcing  truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, caimot  exist  in  this  case.    The  remark  before  made  on  verW 
statements  which  have  been  heard  and  reported  by  witnesses  applies 
equally  to  dying  declarations ;  namely,  that  they  are  liable  to  be  mis- 
understood and  misreported,  from  inattention,  from  misundei^taiKling, 

^  If  dying  declarations  have  been  reduced  to  writing  and  signed,  the  wridng  va^ 
be  produced  or  accounted  for.    State  v.  Tweedy,  11  la.  350.    fBut  a  verdict  will  w. 
be  set  aside  where  parol  evidence  of  such  declarations  has  been  admitt^  witboci 
objection,  on  a  subsequent  oljection  to  the  testimony  of  the  one  who  reduced  ibi 
declnrations  to  writing.    Epperson  r.  State,  5  Lea,  (Tenn.)  291.    Where  the  dm: 
declarations  have  been  reduced  to  writing  by  a  bystander  and  are  not  signed,  pap  i 
evidence  of  th^m  is  not  precluded.    Allison  v.  Ck>mmonwealth,  99  Pa.  Si  1'.  ^ 
State  V.  Cantieny,  34  Minn.  1.]    A  written  statement  of  dying  dedarations taken  dova 
by  a  magistrate  is  admissible  as  secondary  evidence,  if  tlie  magistrate  swears  thai  he 
cannot  recollect  the  statement  of  the  deceased.    Beets  r.  State,  1  Meigs,  106.   S- 

Notes  of  an  ante  mortem  statement  not  read  to  the  deceased  are  not  adnisbk  ^ 
may  be  used  by  the  writer,  as  a  witness,  to  refresh  his  memoir.  State  «.  FiuBbcs 
40  la.  555. 
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or  from  infirmity  of  memory.^  In  one  of  the  latest  cases  upon  the  sub- 
ject, the  species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all 
the  general  rules  of  evidence,  yet  as  having,  where  it  is  received,  the 
greatest  weight  with  juries.  Per  Coleridge,  JL,  R.  v,  Spilsbury,  7  C.  &  P. 
196,  32  E.  C.  L. ;  1  Phill.  Ev.  261, 10th  ed.  "  When  a  party  comes  to 
the  conviction  that  he  is  about  to  die,  he  is  in  the  same  practical  state  as  if 
called  on  in  a  court  of  justice  under  the  sanction  of  an  oath,  and  his 
declarations  as  to  the  cause  of  his  death  are  considered  equal  to 
an  oath,  but  they  are,  nevertheless,  open  to  observation.  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  therefore  the  accused  is  entitled  to  every 
♦allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  the  r  ^oq 
opportunity  of  more  full  investigation  by  the  means  of  cross-  ^ 
examination.''  Per  Alderson,  B.,  R.  v.  Ashton,  2  Lewin,  C.  C.  147. 
See  also  the  remarks  of  Pollock,  C.  B.,  to  the  same  effect  in  delivering 
the  judgment  of  the  Court  of  Criminal  Appeal  in  B.  t;.  Reaney,  supra, 
p.  36. 

Dying  deolarstions — evidence  in  answer  to  proof  of.  Dying 
declarations  are,  of  course,  open  to  direct  contradiction  in  the  same 
manner  as  any  other  part  of  the  case  for  the  prosecution  ;  and  as  a 
prisoner  is  at  liberty  to  show  that  a  prosecutor  who  appears  in  court 
against  him  is  not  to  be  believed  upon  his  oath  (see  poet),  he  seems  to 
■^.  he  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was 
such  that  no  reliance  is  to  be  placed  on  his  dying  declarations.  3  Russ. 
on  Cri.  361,  5th  ed.  As  the  aeclarations  of  a  dying  man  are  admitted 
on  a  supposition  that,  in  his  awfiil  situation,  on  the  confines  of  a 
fiiture  world,  he  had  no  motive  to  misrepresent,  but,  on  the  contrary, 
the  strongest  motives  to  speak  without  disguise  and  without  malice,  it 
necessarily  follows  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  and  may  be  allowed  to  show  that 
the  deceased  was  not  of  such  a  character  as  was  likely  to  be  impressed 
with  a  religious  sense  of  his  approaching  dissolution.  See  1  Phill. 
Ev.  242,  10th  ed.* 
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'  The  sabetanoe  of  djing  declarations  may  be  proved.  It  need  not  be  the  exact 
words.  Ward  v.  State,  8  Black.  101 ;  Montgomery  v.  State,  11  Stant.  424.  [Verbal 
I'^y  *  '  eyidence  of  the  dying  declarations  of  the  deoeasea  is  admissible.  Stat6  v.  Somnier, 
fr^llilf-  33  La.  An.  237 ;  Roberts  v.  State,  5  Tex.  App.  141.  £yen  when  the  copy  reduced  to 
writing  by  a  magistrate  is  in  the  custody  of  the  court  Kelly  v.  State,  52  Ala.  361.] 
When  the  declaration  is  not  of  facts  known  to  the  deceased,  but  of  an  opinion  or  sus- 
picion, as  an  inference  from  other  &ct8,  the  jury  should  disr^;ard  it  as  evidence  in 
Itself.    State  t*.  Arnold,  13  Ired.  184 ;  Nelms  v.  State,  13  Smed.  &  M.  500.    S. 

tti  Hi"   '- 

^t-;is<^.        'State  V.  Elliot,  45  la.  486.    So  the  prisoner  may  show  conflicting  declarations 
uTiS.  >-^     made  by  deceased.    Battle  v.  State,  74  Ga.  101. 
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held  tliat,  if  a  dying  declaration  have  been  reduced  into  writing,  and 
signed  by  the  deceased,  secondary  evidence  cannot  be  given  of  its  con- 
tents ;  Per  Coleridge,  J.,  R.  v.  Gay,  7  C.  &  P.  230,  32  E.  C.  L.  But 
mere  notes  of  tlie  declaration  taken  down  by  one  of  the  parties  who 
were  present  would  not  be  even  admissible.    See  mpra,  p.  4.^ 

Dying  deolarstions— degree  of  credit  to  be  given  to.  With  re- 
spect to  the  effect  of  dying  declarations,  it  is  to  be  observed  that, 
although  there  may  have  been  an  utter  abandonment  of  all  hope  of 
recovery,  it  will  often  happen  that  the  particulars  of  the  violence  to 
which  the  deceased  has  spoken  were  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.  The  consequences,  also,  of  the  violence  may 
occasion  an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.  The  deceased  may  have  stated  his  infer- 
ences from  facts,  concerning  which  he  may  have  drawn  a  wrong  con- 
clusion, or  he  may  have  omitted  important  particulars,  from  not  having 
his  attention  called  to  them.  Such  evidence,  therefore,  is  liable  to  be 
very  incomplete.  He  may  naturally,  also,  be  disposed  to  give  a  partial 
account  of  me  occurrence,  although  possibly  not  influenced  by  animosity 
or  ill-will.  But  it  cannot  be  concealed,  that  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.  The  uassion  of  anger 
once  excited  may  not  have  been  entirely  extinguishea,  even  when  all 
hope  of  life  is  lost.  See  R.  t?.  Crockett,  4  C.  &  P.  544,  aTiie^  p.  34, 
19  E.  C.  L.,  where  the  declaration  was,  ^^that  damned  man  has  pois- 
oned me,"  which  may  be  presumed  to  be  vindictive;  and  R.  v,  Bonner, 
6  C.  &  P.  386,  25  E.  C.  L.,  where  the  dying  declaration  was  distinctly 
proved  to  be  incorrect.  Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a 
dying  state ;  especially  when  it  is  considered  that  they  cannot  be  sub- 
jected to  the  power  of  cross-examination ;  a  power  quite  as  necessary 
for  securing  the  truth  as  the  religious  obligation  of  an  oath  can  be. 
The  security,  also,  which  courts  of  justice  have  in  ordinary  cases  for 
enforcing  truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, cannot  exist  in  this  case.  The  remark  before  made  on  verbal 
statements  which  have  been  heard  and  reported  by  witnesses  applies 
equally  to  dying  declarations ;  namely,  that  they  ^re  liable  to  be  mis- 
understood and  misreported,  from  inattention,  from  misunderstanding, 

^  If  dying  declarations  have  been  reduced  to  writing  and  signed,  the  writing  must 
be  produced  or  accounted  for.  State  r.  Tweedy,  11  la.  350.  fBut  a  verdict  will  not 
be  set  aside  where  parol  evidence  of  such  declarations  has  been  admitted  without 
objection,  on  a  subsequent  oljection  to  the  testimony  of  the  one  who  reduced  the 
declarations  to  writing.  Epperson  r.  State,  5  Lea,  (Tenn.)  291.  Where  the  dyinff 
declarations  have  been  reduced  to  writing  by  a  bystander  and  are  not  signed,  parol 
evidence  of  th^m  is  not  precluded.  Allison  v.  Commonwealth,  99  Pa.  St.  17.  See 
State  V.  Cantienjr,  34  Minn.  1.]  A  written  statement  of  dying  declarations  taken  down 
by  a  magistrate  is  admissible  as  secondary  evidence,  if  the  magistrate  swears  that  he 
cannot  recollect  the  statement  of  the  deceased.    Beets  r.  State,  1  Meigs,  106.    S. 

Notes  of  an  ante  mortem  statement  not  read  to  the  deceased  are  not  admissible,  but 
may  be  used  by  the  writer,  as  a  witness,  to  refresh  his  memory.  State  v.  Fiaonbaig^ 
40  la.  655. 
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or  from  infirmity  of  memory.^  In  one  of  the  latest  cases  upon  the  sub- 
ject, the  species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all 
the  general  rules  of  evidence,  yet  as  having,  where  it  is  received,  the 
greatest  weight  with  juries.  Per  Coleridge,  J.,  R.  v,  Spilsbury,  7  C.  &  P. 
196,  32  E.  C.  L, ;  1  Phill.  Ev.  261, 10th  ed.  "  When  a  party  comes  to 
the  conviction  that  he  is  about  to  die,  he  is  in  the  same  practical  state  as  if 
called  on  in  a  court  of  justice  under  the  sanctioa  of  an  oath,  and  his 
declarations  as  to  the  cause  of  his  death  are  considered  equal  to 
an  oath,  but  they  are,  nevertheless,  open  to  observation.  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  therefore  the  accused  is  entitlea  to  every 
♦allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  the  r  ^oq 
opportunity  of  more  full  investigation  by  the  means  of  cross-  L 
examination.'^  Per  Alderson,  B.,  R.  v.  Ashton,  2  Lewin,  C.  C.  147. 
See  also  the  remarks  of  Pollock,  C.  B.,  to  the  same  effect  in  delivering 
the  judgment  of  the  Court  of  Criminal  Appeal  in  R.  t;.  Reaney,  mpra^ 
p.  36. 

Dying  declarations — evidence  in  answer  to  proof  of.  Dying 
declarations  are,  of  course,  open  to  direct  contradiction  in  the  same 
manner  as  any  other  part  of  the  case  for  the  prosecution  ;  and  as  a 
prisoner  is  at  liberty  to  show  that  a  prosecutor  who  appears  in  court 
against  him  is  not  to  be  believed  upon  his  oath  (see  post),  he  seems  to 
be  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was 
such  that  no  reliance  is  to  be  placed  on  his  dying  declarations.  3  Russ. 
on  Cri.  361,  5th  ed.  As  the  declarations  of  a  dying  man  are  admitted 
on  a  supposition  that,  in  his  awfiil  situation,  on  the  confines  of  a 
fiiture  world,  he  had  no  motive  to  misrepresent,  but,  on  the  contrary, 
the  strongest  motives  to  speak  without  disguise  and  without  malice,  it 
necessarily  follows  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  and  may  be  allowed  to  show  that 
the  deceased  was  not  of  such  a  character  as  was  likely  to  be  impressed 
with  a  religious  sense  of  his  approaching  dissolution.  See  1  Phill. 
Ev.  242,  10th  ed,* 

^  The  sabstance  of  djingdeclarAtionB  may  be  proved.  It  need  not  be  the  exact 
words.  Ward  v.  State,  8  Black*  101 ;  Montgomery  v.  Btate,  11  Stant.  424.  [Verbal 
eTidence  of  the  dying  declarations  of  the  deoeasea  is  admissible.  State  v.  Sbmnier, 
33  La.  An.  237 ;  Roberts  v.  State,  5  Tex.  App.  141.  £yen  when  the  copy  reduced  to 
writing  by  a  magistrate  is  in  the  custody  of  the  court  Kelly  v.  State,  52  Ala.  361.] 
When  the  declaration  is  not  of  facta  known  to  the  deceased,  but  of  an  opinion  or  sus- 
picion, as  an  inference  from  other  fiicts,  the  jury  should  disregard  it  as  evidence  in 
itael£    State  v.  Arnold,  13  Ired.  184 ;  Kelms  v.  State,  13  Smed.  &  M.  500.    S. 

'  State  t*.  Elliot,  45  la.  486.  So  the  prisoner  may  show  conflicting  declarations 
made  by  deceased.    Battle  v.  State,  74  Ga.  101. 
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held  that,  if  a  dying  dedaration  have  been  reduced  into  writing,  and 
signed  bv  the  deceased,  secondary  evidence  cannot  be  given  of  its  con- 
tents ;  Per  CJoleridge,  J.,  R.  v.  Gay,  7  C.  &  P.  230,  32  E,  C.  L,  But 
mere  notes  of  tlie  declaration  taken  down  by  one  of  the  parties  who 
were  present  would  not  be  even  admissible.    See  mpra,  p.  4.* 

Dying  deolarations— degree  of  credit  to  be  given  to.  With  re- 
spect to  the  effect  of  dying  declarations,  it  is  to  be  observed  that, 
although  there  m^  have  been  an  utter  abandonment  of  all  hope  of 
recovery,  it  will  often  happen  that  the  particulars  of  the  violence  to 
which  the  deceased  has  spoken  were  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.  The  consequences,  also,  of  the  violence  may 
occasion  an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.  The  deceased  may  have  stated  his  infer- 
ences from  facts,  concerning  which  he  may  have  drawn  a  wrong  con- 
clusion, or  lie  may  have  omitted  important  particulars,  from  not  having 
his  attention  called  to  them.  Such  evidence,  therefore,  is  liable  to  be 
very  incomplete.  He  may  naturally,  also,  be  disposed  to  give  a  partial 
account  of  tlie  occurrence,  although  possibly  not  influenced  by  animosity 
or  ill-will.  But  it  cannot  be  concealed,  tliat  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.  The  passion  of  anger 
once  excited  may  not  have  been  entirely  extinguishea,  even  when  all 
hope  of  life  is  lost.  See  R.  v.  Crockett,  4  C.  &  P.  544,  anUy  p.  34, 
19  E.  C.  L.,  where  the  declaration  was,  ^^that  damned  man  has  pois- 
oned me,"  which  may  be  presumed  to  be  vindictive;  and  R.  v.  Bonner, 
6  C.  &  P.  386,  25  E.  C.  L.,  where  the  dying  declaration  was  distinctly 
proved  to  be  incorrect  Such  considerations  show  the  necessity  of 
caution  in  receiving  impressions  from  accounts  given  by  persons  in  a 
dying  state ;  especially  when  it  is  considered  that  they  cannot  be  sub- 
jected to  the  power  of  cross-examination ;  a  power  quite  as  necessary 
for  securing  the  truth  as  the  religious  obligation  of  an  oath  can  be. 
The  security,  also,  which  courts  of  justice  have  in  ordinary  cases  for 
enforcing  truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, cannot  exist  in  this  case.  The  remark  before  made  on  verbal 
statements  which  have  been  heard  and  reported  by  witnesses  applies 
equally  to  dying  declarations ;  namely,  tliat  they  ^  liable  to  be  mis- 
understood and  misreported,  from  inattention,  from  misunderatanding, 

^  If  dving  declaratioxis  have  been  reduced  to  writing  and  signed,  the  writing  most 
be  ppodiiced  or  accounted  for.  State  v.  Tweedy,  11  la.  350.  fBut  a  verdict  will  not 
be  set  aside  where  parol  evidence  of  such  declarations  has  been  admitted  without 
objection,  on  a  subsequent  oljection  to  the  testimony  of  the  one  who  reduced  the 
declarations  to  writing.  Epperson  v.  State,  5  Lea,  (Tenn.)  291.  Where  the  dvinf 
declarations  have  been  reduced  to  writing  by  a  bystander  and  are  not  signed,  pieircu 
evidence  of  th^m  is  not  precluded.  Allison  v.  Commonwealth,  99  Pa.  St.  17.  See 
State  V.  Cantienjr,  84  Minn.  1.]  A  written  statement  of  d^dng  declarations  taken  down 
by  a  magistrate  is  admissible  as  secondary  evidence,  if  the  magistrate  swears  that  he 
cannot  recollect  the  statement  of  the  deceased.    Beets  r.  State,  1  Meigs,  106.    S. 

Notes  of  an  arUe  mortem  statement  not  read  to  the  deceased  are  not  lulmiwBible,  but 
may  be  used  by  the  writer,  as  a  witness,  to  refresh  his  memory.  State  «.  FraunbunL 
40  la.  556. 
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or  from  infinnity  of  memory.^  In  one  of  the  latest  cases  upon  the  sub- 
ject, the  species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary  to  all 
the  general  rules  of  evidence,  yet  as  having,  where  it  is  received,  the 
greatest  weight  with  juries.  Per  Coleridge,  J.,  R.  v.  Spilsbury ,  7  C.  &  P. 
196,  32  E.  C.  L. ;  1  Phill.  Ev.  251, 10th  ed,  "  When  a  party  comes  to 
the  conviction  that  he  is  about  to  die,  he  is  in  the  same  practical  state  as  if 
called  on  in  a  court  of  justice  under  the  sanction  of  an  oath,  and  his 
declarations  as  to  the  cause  of  his  death  are  considered  equal  to 
an  oath,  but  they  are,  nevertheless,  open  to  observation.  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  therefore  the  accused  is  entitlea  to  every 
♦allowance  and  benefit  that  he  may  have  lost  by  the  absence  of  the  r  ^oq 
opportunity  of  more  full  investigation  by  the  means  of  cross-  *- 
examination.''  Per  Alderson,  B.,  R.  v.  Ashton,  2  Lewin,  C.  C.  147. 
See  also  the  remarks  of  Pollock,  C.  B.,  to  the  same  effect  in  delivering 
the  judgment  of  the  Court  of  Criminal  Appeal  in  R.  v.  Reaney,  supra, 
p.  36. 

Dying  deolarations — evidence  in  answer  to  proof  of.  Dying 
declarations  are,  of  course,  open  to  direct  contradiction  in  the  same 
manner  as  any  other  part  of  the  case  for  the  prosecution  ;  and  as  a 
prisoner  is  at  liberty  to  show  that  a  prosecutor  who  appears  in  court 
against  him  is  not  to  be  believed  upon  his  oath  (see  pod),  he  seems  to 
be  equally  at  liberty  to  prove  that  the  character  of  the  deceased  was 
such  that  no  reliance  is  to  be  placed  on  his  dying  declarations.  3  Russ. 
on  Cri.  361,  5th  ed.  As  the  declarations  of  a  dying  man  are  admitted 
on  a  supposition  that,  in  hb  awfiil  situation,  on  the  confines  of  a 
future  world,  he  had  no  motive  to  misrepresent,  but,  on  the  contrary, 
the  strongest  motives  to  speak  without  disguise  and  without  malice,  it 
necessarily  follows  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of 
his  behavior  in  his  last  moments,  and  may  be  allowed  to  show  that 
the  deceased  was  not  of  such  a  character  as  was  likely  to  be  impressed 
with  a  religious  sense  of  his  approaching  dissolution.  See  1  Phill. 
Ev.  242,  10th  ed.* 

^ The  substance  of  dyingdeclanitioiis  may  be  proved.  It  need  not  be  the  exact 
words.  Ward  v.  State,  8  Black.  101 :  Montgomery  v.  State,  11  Stant  424.  [Verbal 
eyidence  of  the  dying  declarations  of  the  deceased  is  admissible.  State  r.  Somnier, 
33  La.  An.  237 ;  Koberts  r.  State,  5  Tex.  App.  141.  £yen  when  the  copy  reduced  to 
writing  bj  a  magistrate  is  in  the  custody  of  tne  court  Kelly  v.  State,  52  Ala.  361.] 
When  the  declaration  is  not  of  &cts  known  to  the  deceased,  but  of  an  opinion  or  sus- 
picion, as  an  inference  from  other  facts,  the  jury  should  disr^;ard  it  as  evidence  in 
itsell    State  r.  Arnold,  13  Ired.  184 ;  Nelms  v.  State,  13  Sme£  &  M.  500.    S. 

'  State  V.  Elliot,  45  la.  486.  So  the  prisoner  may  show  conflicting  declarations 
made  by  deceased.    Battle  v.  State,  74  Ga.  101. 
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a  temporal  nature  coming  fipom  a  person  in  authority  are  sufficient  to 
exclude  a  confession^  seems  to  have  been  considered  by  the  judges,  and 
by  some,  at  least,  to  have  been  resolved  in  the  n^ative. 
*4n  *^^  ^^^  whole  the  authorities  seem  to  be  in  fevor  of  the 
•'  proposition  that  the  inducement  must  be  of  a  temporal  nature. 
Whether  or  no  it  must  have  reference  to  the  charge,  has  scarcely  been 
fully  discussed.  It  is  certainly  possible  to  conceive  cases  in  which  a 
much  stronger  inducement  might  be  held  out  to  a  prisoner  than  one 
having  reference  to  an  escape  from  a  charge  not  involving  any  very 
serious  consequences. 

Inducement  held  out  with  referenoe  to  a  different  charge.  An 
inducement  held  out  to  a  prisoner  with  reference  to  one  chai^  will 
not  exclude  a  confession  of  another  offence,  of  which  the  prisoner  was 
not  suspected  at  the  time  the  inducement  was  held  out.  The  prisoner 
had  been  in  the  custody  of  several  constables,  one  after  another,  and 
it  was  su^ested  on  his  behalf,  that  one  of  them  had  improperly  in- 
duced him  to  confess,  an<j[  this  constable  was  called  and  stated  that 
whilst  the  prisoner  was  in  his  custody  on  another  charge,  and  when  he 
was  not  suspected  of  the  offence  for  which  he  was  then  on  his  trial,  he 
had  made  a  statement  in  which  he  confessed  himself  guilty  of  a  second 
charge.  It  was  submitted,  that  if  a  promise  was  held  out  to  him,  it 
was  immaterial  what  the  charge  was.  Littledale,  J.,  said,  ^^  I  thmk 
not.  If  he  was  taken  up  on  a  particular  charge,  I  think  that  the  promise 
could  only  operate  on  his  mind  as  to  the  chai^  on  which  he  was  taken 
up.  A  promise  as  to  one  char^  will  not  affect  him  as  to  another 
charge.*'  The  confession  was  admitted.  R.  v.  Warner,  Glouc.  Spr, 
Ass.  1832,  3  Russ.  on  Cri.  452,  6th  ed.  But  where  a  threat  was  held 
out  to  a  prisoner  without  the  nature  of  the  charge  being  stated,  but 
subsequently  the  nature  of  the  charge  was  stated,  and  thereupon  a  con- 
fession was  made,  it  was  held  to  be  inadmissible.  R.  v,  Luckhurst, 
1  Dears.  C.  C.  R.  245. 

Inducement  must  be  held  out  by  a  person  in  authority.  In  R. 
V.  Spencer,  7  C.  &  P.  776,  32  E.  C.  L.,  Parke,  B.,  stated  tliat  there 
was  a  difference  of  opinion  among  the  judges,  whether  a  confession 
made  to  a  person  who  has  no  authority,  after  an  inducement  held  out 
by  that  person,  can  be  given  in  evidence ;  and  the  learned  judge  in- 
tended, had  the  evidence  been  pressed,  to  have  received  it,  ana  to  have 
reserved  the  point.  But  on  the  last-mentioned  case  being  cited,  in  R. 
V.  Taylor,  8  C.  &  P.  733,  34  E.  C.  L.,  Patteson,  J.,  said,  « It  is  the 
opinion  of  the  judges,  that  evidence  of  any  confession  is  receivable, 
unless  there  has  been  some  inducement  held  out  by  some  person  in 
authority."  And  in  R.  v.  Moore,  2  Den.  C.  C.  526,  Parke,  B.,  in 
delivering  a  careftdly  considered  judgment  of  the  Court  of  Criminal 
Appeal,  said  that,  if  the  inducement  was  not  held  out  by  a  person  in 
authority,  it  was  clearly  admissible.  This  question  may,  thereforei  be 
considered  as  settled.^ 

^  When  a  magistrate  on  the  examination  of  a  prisoner  aocused  of  robbing  an  indi- 
vidual of  I  watoh  on  the  previous  night,  and  on  whom  the  watch  was  found,  told  him 
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Who  is  a  person  in  untliority.  The  decisions  are  numerous  and 
undoubted  that  the  prosecutor,  or  the  person  who  in  the  ordinary 

**  that  unless  he  could  account  for  the  manner  m  which  he  hecame  possescsed  of  the 
watch,  he  should  be  obliged  to  commit  him  to  be  tried  for  stealing  it ;"  it  was  held 
that  tniB  did  not  amount*  to  such  a  threat  as  would  prevent  the  introduction  of  the 
subsequent  confession  of  the  accused,  e^dally  as  the  magistrate  repeatedly  warned 
him  not  to  commit  himself  by  any  conteasion.  State  v.  Cowen,  7  Ired.  239.  If  is  no 
ground  for  the  exclusion  of  a  confession  as  evidence  against  a  prisoner,  that  it  was 
made  to  an  officer  who  had  the  prisoner  in  custody,  provided  that  it  was  not  drawn 
out  by  improper  advantages  taken  of  the  situation  in  which  the  prisoner  was  stand- 
ing. Commonwealth  v.  Mosler,  4  Pa.  St.  264 ;  State  v.  Kirby,  1  Sitrob.  818.  [State  v, 
Cdi*lisle,  57  Mo.  102 ;  State  r.  Patterson,  73  Mo.  695.]  The  competency  of  confes- 
sions cannot  be  questioned  because  they  were  made  while  the  party  was  in  legal  im- 
prisonment. Stephen  v.  State,  11  Ga.  225 ;  State  t*.  Jeflerson,  6  Ired.  305 ;  People  v. 
McMahan,  2  Park.  C.  R.  663.  [Under  the  Texan  code,  whoever  seizes  a  thief  is  an 
officer  de  facto f  and  a  confession  made  to  him  is  as  if  made  to  an  officer.  Smith  v, 
State^  13  Tex.  App.  507.  But  see  State  v.  Von  Sachs,  30  La.  An.  Pt.  II,  942.  Speer  p. 
State,  4  Tex.  App.  474-1  The  single  fact  that  a  prisoner  was  in  custody  when  his  con- 
fensions  were  made,  whether  to  the  officer  or  to  third  persons,  will  not  exclude  the 
evidence  of  his  declarations,  in  the  absence  of  any  promises,  inducements,  or  threats. 
People  V.  Rogers,  54  Pa.  St.  9 ;  Cobb  t\  State,  27  Ga.  648.  [Commonwealth  v.  Smith,  119 
Mass.  105;  State  r.  McLaughlin,  44  la.  87.  But  see  :Neiderluck  v.  State,  21  Tex. 
App.  320.  ^or  the  mere  fact  that  the  defendant  believed  himself  suspected  and  in 
dsmger  of  prosecution.  Allen  v.  State,  12  Tex.  App.  190.]  A  party  cannot  be  com- 
pelled to  ^ve  evidence  against  himself,  and  this  protection  holds  as  well  against  a 
tlirei^  of  violence  by  private  individuals  as  to  force  exercised  by  government  officers 
to  procure  a  confession  of  guilt;  and  evidence  thus  procured  cannot  be  admitted 
agamst  the  accused.  Jordan  v.  State,  32  Miss.  382.  [But  see  State  v.  Graham,  74  N. 
C.  646.]  When,  after  due  warning  of  all  the  consequences  and  sufficient  time  allowed 
for  reflection,  a  prisoner  makes  a  confession  of  his  guilt  to  a  private  person  having 
nothing  to  do  with  the  prisoner  or  prosecutor,  although  he  may  have  influence  and 
ability  to  aid  him,  such  confession  is  evidence.  State  v.  Kirby,  1  Strob.  155.  A  mere 
observation  to  the  accused  by  the  person  who  had  her  in  custody  "  that  in  the  long 
run,  it  would  be  better  for  her  to  tell  the  truth  about  the  matter  and  not  any  lies," 
was  held  not  enough  to  exclude  a  confession  made  afterwards  in  a  conversation  with 
a  third  person.  Hawkins  v.  State,  7  Mo.  190.  State  p.  Vaigneur,  5  Rich.  391 ;  Death- 
ridge  V.  State,  1  Sneed  75 ;  Jane  v.  Commonwealth,  2  Met.  (Ky.)  3p. 

As  to  the  admiasibility  of  confessions  made  before  magistrate's  or  coroner's  inquests 
1^  parties  accused :  See  State  v.  Young,  1  Winst.  126;  State  r,  Marshall,  36  Mo.  400 ; 
State  V.  Gilman,  51  Me.  206 ;  State  v,  Matthews,  66  'S.  C.  106 ;  Teachout  v.  People, 
41  N.  Y.  7.  [State  v.  Spiers,  86  N.  C.  600.  Wolf  t>. Commonwealth,  30  Grattan,  ( Va.) 
833.] 

Statements  made  in  the  presence  of  one  under  arrest  on  a  criminal  charge  to  which 
the  prisoner  makes  no  reply,  are  not  admissible  against  him.  Commonwealth  Vi 
Walker,  13  Allen,  570;  Commonwealth  v.  Curtis,  97  Mass.  574;  People  v,  McCrea,  32 
Gal.  98.  [But  see  People  r.  Estrado.  49  CaL  171.]  Although  the  testimony  of  a  pri- 
soner charged  with  murder  was  taken  in  writing  before  the  coroner's  jury,  her  oral 
confessions  at  other  times  are  competent  evidence.  Commonwealth  v.  Dower,  4  Allen, 
297.  Voluntary  confessions,  whether  made  to  private  individuals  or  persons  in  author- 
itv,  are  admissible.  State  r.  Simon,  15  La.  An.  568.  [State  r.  Bruce,  33  La.  An. 
186.]  The  notes  of  testimony  taken  bv  a  ma^^rate,  on  the  trial  of  a  criminal 
chaige,  and  not  read  over  to  or  signed  by  the  witness,  are  not  competent  evidence. 
Schoonoon  v,  M^^ers,  28  111.  308.  No  olgection  that  confessions  were  made  to  a  police- 
man, especially  if  the  prisoner  was  not  then  in  his  custody.  People  v.  Wentz,  37  jN'ew 
York,  303 ;  King  v.  State,  40  Ala.  314 ;  Wiley  v.  State,  3  Cold.  362.  [But  see  Grosse 
V.  State,  11  Tex.  App.  364.]  The  evidence  drawn  out  upon  examination  by  a  com- 
mitting magistrate  of  a  prisoner  under  oath  as  to  the  subject-matter  of  his  offence  ia, 
it  teemSf  incompetent.  Commonwealth  r.  Harman,  4  Barr,  269.  In  that  case,  how- 
ever, the  magistrate  had  said  to  the  prisoner,  "  If  you  do  not  tell  the  truth  I  will  com- 
mit you,"  which  was  held  to  be  an  improper  threat,  sufficient  to  exclude  the  confes- 
sion, and  one  subsequently  made  to  the  constable.  Id.  C.  J.  Gibson,  however,  says, 
"The  administering  of  an  oath  by  the  magistrate  under  such  circumstances,  was  a 
gross  outrage  upon  the  accused;  any  information  dravm  by  it  or  subsequently  given 
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course  of  things  will  become  so,  the  constable  in  charge  of  the  pri- 
soner, and  any  person  having  judicial  authority  over  the  prisoner,  are 
J  persons  in  authority  within  the  meaning  of  the  rule.  The  rule  also 
extends  to  the  master  or  mistress  of  a  prisoner,  but  only  where  the 
offence  concerns  the  master  or  mistress.  This  wa^  decided  in  R.  v. 
Moore,  aupra^  where  the  prisoner  was  charged  with  killing  or  con- 
cealfng  the  birth  of  her  infant  child,  and  had  made  a  confession  to 
*471  *'^^^  mistress  after  an  inducement,  which  was  held  admissible. 
J  The  previous  cases  were  there  discussed  by  Parke,  B.,  and  shown  to 
be  in  conformity  with  that  decision.  In  R.  v.  Luckhurst^  1  Dears.  C.  C. 
245,  the  owner  of  a  mare  was  held  to  be  a  person  from  whom  a  threat 
coming  would  exclude  the  confession  of  a  prisoner  that  he  had  had 
connection  with  the  mare.  In  R.  v.  Kingston,  4  C.  &.  P.  387,  19 
E.  C.  L.,  Park,  J.,  aft«r  conferring  with  Littledale,  J.,  held  that  an 
inducement  held  out  by  a  surgeon  was  sufficient  to  exclude  a  confession. 
This  appears  to  be  the  only  decision  on  this  point.  In  R.  v.  Gamer, 
2  C.  &  K.  920,  61  E.  C.  L.,  the  inducement  was  held  out  by  the 
surgeon,  and  the  confession  was  hiade  to  him,  but  the  master  and  mis- 
tress were  present,  and,  as  will  be  seen  presently,  that  is  the  same  as 
if  the  inducement  had  been  held  out  by  them.  The  case  of  R.  v,  Gil- 
ham,  1  Moo.  C.  C.  86,  is  no  authority,  as  has  sometimes  been  stated, 
that  the  chaplain  of  a  gaol  is  a  person  in  authority  within  the  meaning 
of  this  rule ;  see  that  case  fully  stated,  ante,  p.  45.  In  R,  r.  Slee- 
man,  1  Dears,  C.  C.  249,  ante,  p.  43,  it  was  said  that  the  Slaugh- 
ter of  the  master  of  the  house  who  had  the  maid-servant  in  her 
custody,  for  a  temporary  purpose,  was  not  a  person  in  authority.  Serf. 
qu. ;  the  point  was  not  necessary  to  the  decision,  as  it  w&s  held  that 
there  was  no  inducement.  The  wife  of  a  sergeant  of  police  who  was 
employed  at  the  gaol  as  searcher  only,  for  which  she  received  regular 
wages,  was  held  lo  be  a  person  in  authority.  R.  v.  Windsor  and 
another,  4  F.  &  F.  360. 

Inasmuch  as  in  cases  of  felony  any  person  may,  upon  reasonable 
suspicion,  apprehend  the  suspected  party,  it  follows  that  a  person  in  no 
.  way  connects!  with  the  charge  may  put  himself  in  the  position  of  a 
person  in  authority.  Thus  in  K,  v.  Parratt,  4  C.  &  P.  570,  19  E.  C.  L., 
the  prifeoner,  a  sailor,  was  charged  with  robbing  one  of  the  crew  of  the 
ship  to  which  he  belonged.  The  master  said,  "  If  vou  do  not  tell  me 
who  your  partner  was,  i  will  commit  you  to  prison  ;"  and  the  prisoner 
thereupon  confessed.  Alderson,  B.,  held  the  confession  inadmissible. 
Parke,  B.,  referring  to  this  case  in  R.  v.  Moore,  2  Den.  C.  C.  526,  puts 
it  on  the  ground  that  the  master  had  threatened  to  take  part  in  the  pros- 
ecution for  the  felony. 

It  is  the  same  thing  whether  the  inducement  be  held  out  by  a  person 

on  its  basis,  is  inadmissible.''  Id. ;  State  «.  Broughton,  7  Ired.  96 ;  People  v.  McMa^ 
ban,  51  Pa.  St  384.  It  is  no  objection  that  tbe  oonfeasion  was  under  oatb.  People  v.  Hen- 
drickson,  1  Parker's  C.  B.  406.  [OmtiTL  State  v.  Garrey,  25  La.  An.  191.]  The 
statements  of  a  prisoner,  made  under  oatb  before  a  coroner's  jury,  before  it  was  Known 
that  a  murder  had  been  committed,  and  before  such  prisoner  had  been  charged  with 
the  crime,  are  admissible  in  evidence  against  him  on  trial  for  the  muider.  Hendiick- 
son  V.  People,  6  Seld.  13.    S.    Qough  v.  State,  7  Neb.  320. 
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in  authority  or  by  another  in  his  presence ;  R.  «•  Luckharst,  1  Dears. 
C.  C.  145.  And  it  appears  from  this  case,  from  B.  v.  Laugher,  2 
C.  &  K.  225,  61  E.  C.  L.,  and  R,  t?.  Gamer,  Id.  920 ;  1  Den.  C.  C. 
329,  that,  even  if  the  person  in  authority  be  silent,  he  will  be  presumed 
to  acquiesce  in  the  inducement. 

Where  there  were  three  prisoners  in  custody  on  the  same  charge,  and 
one  said  to  another,  "  Well,  John,  you  had  better  tell  Mr.  Walker 
(the  prosecutor)  the  truth,"  and  the  prisoner  addressed  thereupon  n^uie 
a  confession  :  evidence  of  this  confession  was  received,  and  its  admis- 
sibility reserved  for  the  consideration  of  the  Court  of  Criminal  Ap- 
peal :  that  court  affirmed  the  conviction.  No  counsel  appeared,  and 
no  reasons  were  given  ;  but  probably  it  was  thought  that  though  what 
is  said  in  the  presence  of  a  person  in  authority  may  generally  be  con- 
sidered as  said  with  his  sanction,  yet  that  this  did  not  apply  to  what 
was  said  by  one  prisoner  to  another ;  as  it  could  hardly  be  imagined 
that  what  was  thus  said  was  sanctioned  by  the  person  in  authority. 
R.  V.  Parker,  L.  &  C.  42. 

inducement  by  ofRir  of  pardon  from  the  orown.  The  mer« 
knowledge  *by  a  prisoner  of  a  handbill,  by  which  a  government  r  ^^^ 
reward  and  a  promise  of  pardon  are  held  out  to  any  accomplice,  ^ 
does  not  Aimish  sufficient  grounds  for  rejecting  the  confession  of  a 
prisoner.  But  where  it  was  shown  that  the  prisoner  had  asked  to  see 
any  handbill  that  might  appear,  and  one  was  accordingly  shown  him, 
in  which  a  promise  of  pardon  was  held  out  to  an  accomplice,  upon 
which  the  prisoner  said  he  saw  no  reason  why  he  should  suffer  for  the 
crime  of  another,  and  that,  as  government  had  offered  a  free  pardon 
to  any  one  of  the  parties  concerned  who  had  not  struck  the  blow,  he 
would  tell  all  about  the  matter,  and  accordingly  did  so,  Cresswell,  J., 
held  the  confession  inadmissible,  as  it  was  sufficiently  clear  that  the 
prisoner  was  influenced  by  the  offer  of  pardon.  R.  v.  Boswell,  1  Car. 
&  M.  584,  41  E.  C.  L.^  In  R.  v.  Blackburn,  6  Cox,  Cr.  Ca.  334,  a 
statement  made  by  the  prisoner  in  a  room,  in  which  a  large  printed 
handbill,  containing  an  offer  of  reward  and  pardon,  was  hangmg  up, 
was  rejected  by  Ttufourd,  J.,  after  consulting  with  Williams,  J.,  the 
prisoner  appearing  to  have  the  notion  that  he  would  be  admitted  as 
witness  for  the  crown.  In  R.  v.  Dingley,  1  C.  <&  K.  637,  47  E.  C.  L:, 
the  prisoner  asked  the  chaplain  of  the  gaol  if  any  offer  of  pardon  had 
been  made ;  the  chaplain  said  there  had,  but  added  that,  if  the  prisoner 
made  a  statement  he  hoped  he  would  understand  that  he  (the  chaplain) 
could  offer  him  no  mducement,  as  it  must  be  his  own  free  and  volun- 
tary act  The  prisoner  afterwards  signed  a  confession  before  a  justice, 
in  which  he  distinctly  stated  that  no  person  had  made  any  promise,  or 
held  out  any  inducement  to  him  to  confess  anything.  Pollock,  C.  B., 
held  that  the  confession  was  admissible.  Ajs  to  those  cases  in  which 
the  prisoner  has  given  evidence  on  another  charge,  and  has  subse- 
quently reftised  to  repeat  his  evidence,  and  has  then  himself  been  put 
upon  his  trial,  see  pod  ^^  Incompetency  of  Witnesses.'^ 

>  People  t.  Knrta,  42  Hon,  (N.  Y.)  d3& 
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Inducement — ^where  held  to  have  ceased.  Although  a  confes- 
sion made  under  the  influence  of  a  promise  or  threat  is  inadmissible^ 
there  are  yet  many  cases  in  which  it  has  been  held  that^  notwithstand- 
ing such  threat  or  promise  may  have  been  made  use  of,  the  confession 
is  to  be  received,  if  it  has  been  made  under  such  circumstances  as  to 
create  a  reasonable  presumption  that  the  threat  or  promise  had  no  in- 
fluencje,  or  had  ceased  to  have  any  influence  upon  the  mind  of  the  party. 

Thus,  if  the  impression  that  a  confession  is  likely  to  benefit  him 
has  been  removed  trom  the  mind  of  the  prisoner,  what  he  says  will  be 
evidence  against  him,  although  he  has  been  obliged  to  confess.  Where 
the  prisoner,  on  being  taken  into  custody,  had  been  told  by  a  person 
who  came  to  assist  the  constable,  that  it  would  be  better  for  him  to 
confess,  but,  on  his  being  examined  before  the  committing  magistrate 
on  the  following  day,  he  was  frequently  cautioned  by  the  magistrate 
to  say  nothing  against  himself,  a  confession  under  these  circumstances 
.was  held  by  Mr.  Justice  Bayley  to  be  clearly  admissible.  R.  v.  Lin- 
gate,  1815 ;  1  Phill.  Ev.  414,  10th  ed.  So  where  it  appeared  that  a 
constable  told  a  prisoner  he  might  do  himself  some  good  by  con- 
fessing, and  the  prisoner  afterwards  asked  the  magistrate  if  it  would 
be  any  benefit  to  him  to  confess,  on  which  the  magistrate  said,  he 
would  not  say  it  would;  the  prisoner  having  afterwards,  on  his 
way  to  prison,  made  a  confession  to  another  consteble,  and,  again, 
in  prison,  to  another  magistrate ;  the  judges  unanimously  held  that 
the  confessions  were  admissible  in  evidence,  on  the  ground  that  the 
*4Qi  *magistrate's  answer  was  sufficient  to  efiaoe  any  expectation 
J  which  the  constable  might  have  raised.  R.  t?.  Rosier,  East.  T. 
1821 ;  1  Pliill.  Ev.  414, 10th  ed.  A  prisoner  charged  with  murder 
was  visited  by  a  magistrate,  who  told  him  that,  if  he  was  not  the  man 
who  struck  the  fatal  blow,  he  would  use  all  his  endeavors  and  influ- 
ence to  prevent  any  ill  consequences  from  falling  on  him,  if  he  would 
disclose  what  he  knew  of  the  murder.  The  magistrate  wrote  to  the 
secretary  of  state,  who  returned  answer,  that  mercy  could  not  be  ex- 
tended to  the  prisoner ;  which  answer  was  communicated  to  the  prisoner, 
who  afterwaras  sent  for  the  coroner,  and  desired  to  make  a  statement 
to  him.  The  coroner  cautioned  him,  and  added  that  no  hopes  or 
promise  of  pardon'  could  be  held  out  to  him.  Littledale,  J.,  ruled  that 
a  confession  subsequently  made  by  the  prisoner  to  the  coroner  was 
admissible ;  for  that  the  caution  eiven  by  the  latter  must  be  taken  to 
have  completely  put  an  end  to  sul  the  hopes  that  had  been  held  out. 
R.  V.  Clewes,  4  C.  &  P.  224, 19  E.  C.  L.  See  also  R.  v.  Howes,  6 
C.  &  P.  404,  25  E.  C.  L.  A  girl  charged  with  poisoning  was  told  by 
her  mistress,  that,  if  she  did  not  tell  all  about  it  that  night,  the  constable 
would  be  sent  for  next  morning  to  take  her  to  S.  (meaning  before  the 
magistrate  there) ;  upon  which  the  prisoner  made  a  statement.  The 
next  morning  a  constable  was  sent  for,  who  took  the  prisoner  into 
custody,  and  on  the  way  to  the  magistrate,  without  any  inducement 
fix)m  the  constable,  she  confessed  to  hun.  Bosanquet,  J.,  said,  "  I  think 
this  statement  receivable.  The  inducement  was,  that  if  she  confessed 
that  night  the  constable  would  not  be  sent  for,  and  she  would  not  be 
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taken  before  the  magistrates.  Now  she  must  have  known  when  she 
made  this  statement,  that  the  constable  was  taking  her  to  the  magis- 
trates. The  inducement  therefore  was  at  an  end."  R.  v.  Richards^  5 
C.  &  R  318,  24  E.  C.  L. 

Inducement — where  held  not  to  have  ceased.  It  is  said  by  Mr. 
Justice  Buller  that  tliere  must  be  very  strong  evidence  of  an  expUcit 
Avarning  not  to  rely  on  any  expected  favor,  and  that  it  ought  most 
clearly  to  appear,  that  the  prisoner  thoroughly  understood  such  warn- 
ing, before  his  subsequent  confession  can  be  given  in  evidence,  2  East, 
P.  C.  658.  In  the  following  case  the  warning  was  not  considered 
sufficient.  A  confession  having  been  improperly  obtained,  by  giving 
the  prisoner  two  glasses  of  gin,  the  officer  to  whom  it  had  been  made 
read  it  over  to  the  prisoner  before  a  magistrate,  who  told  the  prisoner 
that  the  offence  imputed  to  him  affected  his  life,  and  that  a  confession 
might  do  him  harm.  The  prisoner  said,  that  what  had  been  read  to 
him  was  the  truth,  and  signed  the  papers.  Best,  J.,  considered  the 
second  confession,  as  well  as  the  first,  inadmissible ;  and  said,  that  had 
the  magistrate  known  that  the  officer  had  given  the  prisoner  gin,  he 
would,  no  doubt,  have  told  the  prisoner,  that  what  he  had  already  said 
could  not  be  given  in  evidence  against  him ;  and  that  it  was  for  him 
to  consider  whether  he  would  make  a  second  confession.  If  the  prisoner 
had  been  told  this,  what  he  afterwards  said  would  have  been  evidence 
against  him ;  but  for  want  of  this  information  he  might  think  that  he 
could  not  make  his  case  worse  than  he  had  already  made  it,  and  under 
this  impression  might  sign  the  confession  before  the  magistrate.  B.  v. 
Sexton,  Chetw.  Bum.  Just.  tit.  Confessions,  ante^  p.  45.  So  where 
the  committing  magistrate  told  the  prisoner,  that,  if  he  would  make  a 
confession,  he  would  do  all  he  could  for  him,  and  no  confession  was 
*then  made,  but,  aft;er  his  committal,  the  prisoner  made  a  state-  r^^A 
ment  to  the  turnkey,  who  held  out  no  inaucement  and  gave  no  ^ 
caution ;  Park,  J.,  said  he  thought  the  evidence  ought  not  to  be  re- 
ceived after  what  the  committing  magistrate  had  said  to  the  prisoner, 
more  especially  as  the  turnkey  had  not  given  any  caution.  R.  v. 
Cooper,  5  C.  &.  P.  525,  24  E.  C.  L. 

A  prisoner  had  made  a  confession  to  one  of  the  prosecutors  in  a 
charge  of  larceny,  which,  it  was  admitted,  could  not  be  received  in  evi- 
dence, on  account  of  what  had  passed  between  the  prisoner  and  a  con- 
stable who  had  her  in  charge.  In  the  aft;emoon  of  the  same  day 
another  of  the  prosecutors  went  to  the  prisoner's  house  and  entered 
into  conversation  with  her  about  the  stolen  property,  when  she  repeated 
the  confession  she  had  made  in  the  morning,  but  no  promise  or  menace 
was  on  this  occasion  held  out  to  her.  Taunton,  J.,  said  that  the  second 
confession  was  not  receivable,  it  being  impossible  to  say,  that  it  was 
not  induced  by  the  promise  which  the  constable  made  to  the  prisoner 
in  the  morning.     R.  v,  Meynell,  2  Lewin,  C.  C.  122. 

The  prisoner,  who  was  indicted  for  murder,  worked  at  a  colliery. 
and  some  suspicion  having  fallen  upon  him,  the  overlooker  charged 
him  with  the  murder.    The  prisoner  aenied  having  been  near  the  place. 
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Presently  the  overlooker  called  his  attention  to  certain  statements  made 
by  his  wife  and  sister,  which  were  inconsistent  with  his  own,  and 
added,  that  there  was  no  doubt  he  would  be  found  guilty ;  it  would  be 
better  for  him  if  he  would  confess.  A  constable  then  came  in,  and 
said  to  the  overlooker,  in  a  tone  loud  enough  for  the  prisoner  to  hear, 
"  Robert,  do  not  make  him  any  promises,"  The  prisoner  then  made  a 
confession.  Patteson,  J.,  on  the  evidence  being  tendered,  said,  ^' That 
will  not  do.  The  constable  ought  to  have  done  something  to  remove 
the  impression  from  the  prisoner's  mind."  It  was  then  further  proved 
that  the  overlooker,  in  about  ten  minutes  after  the  above  confession, 
delivered  the  prisoner  to  another  constable,  and  that,  when  the  latter 
received  the  prisoner,  the  overlooker  told  him  (but  not  in  the  prisoner's 
hearing)  that  the  prisoner  had  confessed.     This  constable  took  the 

Srisoner  to  his  house,  and  there  said,  ''  I  believe  Sherrington  has  mur- 
ered  a  man  in  a  brutal  manner."  The  wife  and  brother  of  the  prisoner 
were  there,  and  they  said  to  the  prisoner,  "  What  made  tliee  go  near  the 
cabin  ?"  The  prisoner  in  answer  made  a  statement  similar  in  effect  to 
the  one  he  had  made  before.  The  constable  used  neither  promise  nor 
threat  to  induce  the  prisoner  to  say  anything,  but  did  not  caution  him, 
and  it  was  not  more  than  five  minutes  after  he  had  received  the  prisoner 
into  his  charge,  that  the  prisoner  made  the  statement.  The  constable 
was  not  aware  that  the  overlooker  had  held  out  any  inducement,  and 
the  overlooker  was  not  present  when  the  statement  was  made.  Pat* 
teson,  J.,  rejected  the  second  confession,  saying,  "  There  ought  to  be 
strong  evidence  to  show  that  the  impression,  under  which  the  first 
confession  was  made,  was  afterwards  removed,  before  the  second  con- 
fession can  be  received.  I  am  of  opinion  in  this  case,  that  the  prisoner 
must  be  considered  to  have  made  the  second  confession  under  the  same 
influence  as  he  made  the  first ;  the  interval  of  time  being  too  short 
to  allow  of  the  supposition  that  it  was  the  result  of  reflection  and  vol- 
untary determination."  R.  v.  Sherrington,  2  Lewin,  C.  C.  123.  A 
female  servant  being  suspected  of  stealing  money,  her  mistress,  on  a 
Monday,  told  her  that  she  would  forgive  her  if  she  told  her  the  truth. 
♦511  *  ^^^  Tuesday,  she  was  taken  before  a  magistrate,  and,  no  one 
J  appearing  a^inst  her,  was  discharged.  On  the  Wednesday,  being 
again  apprehended,  the  superintendent  of  the  police  went  with  ner  mis- 
tress to  the  Bridewell,  ana  told  her,  in  the  presence  of  her  mistress,  that 
she  '^  was  not  bound  to  say  anything  unless  she  liked  ;  and  that  if  she 
had  anything  to  say,  her  mistress  would  hear  her,"  but  (not  knowing 
that  her  mistress  had  promised  to  forgive  her)  he  did  not  tell  her,  that 
if  she  made  a  statement  it  might  be  given  in  evidence  against  her. 
The  prisoner  then  made  a  statement.  Patteson,  J.,  held  that  this 
statement  was  not  receivable  in  evidence,  as  the  promise  of  the  mis- 
tress must  be  considered  as  still  operating  on  the  prisoner's  mind  at 
the  time  of  the  statement ;  but  that  if  the  mistress  had  not  been  then 
present,  it  might  have  been  otherwise.  R.  v.  Hewitt,  1  Car.  &  M. 
534,  41  E.  C.  L.^    See  also,  R.  v.  Rue,  13  Cox,  C.  C.  209. 

^  Moore  v.  Commonwealth,  2  Leigh,  701.    The  presumption  is  that  the  influence  of 
the  threats  or  promises  oontinues.    State  t,  Ghiild,  5  Haut.  163 ;  Case  of  fiownhas  et 
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Confissions  obtained  by  artifloey  or  deception,  admissible.  Where 
a  confession  has  been  obtained  by  artifice  or  deception,  but  without  the 
use  of  promises  or  threats,  it  is  admissible.  Thus  it  has  been  held, 
that  it  is  no  objection  that  the  confession  was  made  under  a  mistaken 
supposition  that  some  of  the  prisoner's  accomplices  were  in  custody, 
and  even  though  some  artifice  has  been  used  to  draw  him  into  that 
supposition.  K.  v.  Burley,  East  T.  1818  ;  1  Phill.  Ev.  413, 10th  ed. 
Wnere  a  prisoner  asked  the  tiumkey  if  he  would  put  a  letter  in  the 
post,  and,  on  receiving  a  promise  that  he  would  do  so,  gave  him  the 
letter,  which  was  detamea  by  the  turnkey  and  given  in  evidence  as  a 
confession  at  the  trial ;  Garrow,  B.,  received  the  evidence.  R.  r.  Der- 
rington,  2  C.  &  P.  418,  12  E.  C.  L.  So  where  a  person  took  an  oath 
that  he  would  not  mention  what  the  prisoner  told  him ;  R.  v,  Shaw,  6 
C.  &  P.  373,  25  E.  C.  L. ;  and  where  a  witness  promised  that  what 
the  prisoner  said  should  go  no  fturt;her ;  R.  v.  Thomas,  7  C.  &  P.  345, 
32  E.  C.  L.  It  appeared  that  one  of  the  prisoners  had  made  a  state- 

al^  4  Rog.  Bee.  136 ;  Case  of  Stage  et  al.,  5  Id.  177 ;  Case  of  Milligan  et  al.,  6  Id.  69. 
[State  r.  VVintzengerode,  9  Ore.  153.  The  burden  is  on  the  State  to  show  that  these 
influences  are  gone.  Owen  v.  State,  78  Ala.  425.]  On  the  trial  of  an  indictment  for 
laroenj  it  appeared  that  the  owner  of  the.goods,  on  the  prisoner's  expressing  contri- 
tion for  the  oflence,  promised  not  to  prosecute  him ;  but  the  officer  whom  tney  soon 
met  told  them  the  matter  could  not  he  settled,  and  immediately  arrested  the  priisoner. 
Hdd,  that  the  prisoner's  confessions,  made  afterwards,  were  admissible  in  evidence 
against  him,  notwithstanding  the  previous  promise  of  the  owner.  Ward  v.  People,  3 
Kill,  395.  [Commonwealth  v.  Cullen,  111  Mass.  435;  Commonwealth  v,  Howe,  132 
Mass.  250.]  Confessions  made  bv  a  prisoner  after  threats  and  promises  have  c^ised 
to  operate,  are  admissible  in  evidence.  Peters  v.  State,  4  Smed.  &  M.  31.  [State  v. 
Frazier,  6  Baxter,  (Tenn.^  539.]  But  the  presumption  is  that  the  threats  and  promises 
continued  to  operate  until  the  contrary  appears.  Id. ;  State  v,  Roberts,  1  I>ev.  259. 
Whoi  threats  nave  been  made  to  the  defendant  and  subsequently,  without  being  pre- 
viously cautioned,  he  makes  confessions,  they  are  not  admissible.  Peters  r.  State.  4 
Smed.  &  M.  31 ;  Van  Buren  r.  State,  24  Miss.  572.  The  presumption  is  that  the  in- 
fluence of  the  threats  continues  and  such  presumption  must  be  overcome.  Id. ;  Com- 
monwealth r.  Knapp,  10  Pick.  477 ;  State  v.  Boberts,  1  Dev,  259 ;  State  v.  Gould,  6 
Halstl63;  Commonwealth  v.  Harman,  4  Barr,  269;  Whaly  t>.  State,  11  Ga,  123; 
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is  derived  from  an  inadmissible  confession,  may  "themselves  be  given  in  evidence. 
Commonwealth  t?.  Knapp,  9  Pick.  496 ;  State  v.  Crank,  2  Bail.  67  ;  Jackson's  Case,  1 
Rog.  Rec  28 ;  Case  of  Stage  et  ai,  6  Id.  177.  When  a  confession  in  itself  inadmissi- 
ble leads  to  the  ascertainment  of  a  fact  admissible  and  material  in  the  case,  so  much 
of  such  confession  as  relates  strictly  to  the  fact  may  be  received.  State  v,  Vaigneur,  5 
Rich.  391.  [State  v,  Garvey,  28  La.  An.  925 ;  People  v.  Parton,  49  Cal.  632.  But 
the  confession  must  itself  lead  to  the  discovery  of  the  facts.  Walker  v.  State,  2  Tex. 
App.  326 ;  Oemons  v.  State,  4  Lea,  (Tenn.J  23 ;  Rhodes  v.  State,  11  Tex.  App.  563.] 
Upon  a  trial  for  murder  so  much  of  the  prisoner's  confession  as  led  to  the  discovery 
of^the  remains  of  the  person  killed,  is  admissible  in  evidence,  although  his  confession 
was  made  bv  persuasion  and  in  the  hope  of  immunity.  State  v.  MoUey,  7  Rich.  327. 
[Compare  Sampson  v.  State,  54  Ala.  241 ;  State  v.  Mortimer,  20  Kan.  93.]  When 
property  is  stolen,  and  the  prisoner  shortly  afterwards  points  out  the  place  where  it  is 
concealed,  he  is  bound  to  explain  his  knowledge  and  reoondle  it  with  his  innocence. 
Hudson  V.  State,  9  Yei^g.  408. 

See  as  to  facts  discovered  by  inadmissible  confessions.  Du%  o.  People,  26  N.  Y. 
588 ;  People  v.  Ah  Ki,  20  Cal.  177 ;  Elizabeth  v.  State,  27  Tex.  329 ;  Mountain  v. 
State,  40  Ala.  344;  People  v.  Koj  Yen,  34  Cal.  176 ;  Selvidge  «.  State,  30  Tex.  60; 
Greer  V.  State,  31  Id.  129.  8.  Strait  v.  State,  43  Tex.  486 ;  Gan«rd  v.  State,  50  Miss. 
147. 
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ment  to  a  constable  in  whose  custody  he  was,  but  that  he  was  drunk 
at  the  time ;  and  it  was  imputed  that  the  constable  had  given  him 
liquor  to  cause  him  to  be  so.  On  its  being  objected  that  what  a  pris- 
oner said  under  such  circumstances  was  not  receivable  in  evidence, 
Coleridge,  J.,  said,  "  I  am  of  opinion  that  a  statement  made  by  a  pris- 
oner while  he  was  drunk  is  not  therefore  inadmissible ;  it  must  either 
be  obtained  by  hope  or  fear.  This  is  matter  of  observation  for  me, 
upon  the  weight  that  ought  to  attach  to  this  statement  when  it  is  con- 
sidered by  the  jury."     R.  v.  Spilsbury,  7  C.  &  P.  187,  32  E.  C.  L.* 

Confessions  obtained  by  questioning  admissible.  A  confession 
is  admissible  in  evidence  where  it  has  been  elicited  by  questions  put  by 
a  person  in  authority,  R.  v,  Thornton,  1  Moo.  C.  C.  27,  where  the 
questions  were  put  by  the  police  constable  to  a  boy  fourteen  years  of 
as^,  and  the  prisoner  was  also  treated  with  considerable  harshness. 
Nor  does  it  appear  that  it  makes  any  difference  that  the  questions  put 
assume  the  guilt  of  the  prisoner.  Id.  Phill.  Ev.  10th  ed.  421.  In 
R.  r.  Kerr,  8  C.  &  P.  176,  34  E.  C.  L.,  Park,  J.,  seemed  to  think 
that  it  might  not  be  in  some  cases  improper  for  a  policeman  to  interro- 
gate a  prisoner,  but  the  practice  is  reprobated  by  most  of  the  judges ; 
and  in  one  case  where  it  appeared  that  the  constable  was  in  the  prac- 
tice of  interrogating  prisoners  in'his  custody,  Patteson,  J.,  threatened 
to  cause  him  to  be  dismissed  from  his  office.  R.  v,  HiU,  Liverpool 
Spring  Assizes,  1838,  MS.* 

n,^2i  '^'Confessions  obtained  in  the  oonrse  of  legal  prooeedings. 
J  There  is  much  contradiction  in  the  older  cases  on  the  point  whether 
confessions  made  in  the  course  of  legal  proceedings,  not  naving  refer- 
ence to  the  charge  upon  the  prosecution  of  which  they  are  sought  to 
be  used,  are  admissible.  But  the  subject  was  fully  considered  in  R.  v. 
Soott,  26  L.  J.,  M.  C.  128  ;  7  Cox,  C.  C.  164 ;  Dears.  &  B.  C.  C.  47 ; 
and  the  distinction  pointed  out.'  That  was  a  case  in  which  the  pris- 
oner had  been  examined  in  the  Court  of  Bankruptcy,  touching  his 
trade,  dealings,  and  estate,  under  the  provisions  of  the  12  &  13  Vict 
c.  106,  s.  117  (repealed) ;  and  this  examination  was  given  in  evidence 
on  a  criminal  charge  against  the  bankrupt  of  mutilating  his  trade 
books.  The  question  whether  such  evidence  was  admissible  was  ar- 
gued before  the  Court  of  Criminal  Appeal,  and  it  was  admitted  on  all 

1  State  r.  Phelps,  74  Mo.  128;  Laios  o.  Commonwealth,  84  Pft.  St  200;  Davis  v. 
State,  2  Tex.  App.  588 ;  Berry  v.  State,  4  Tex.  App.  492.  A  statement  of  the  defend* 
ant  is  not  rendered  inadmisslDl^  becanse  it  was  heard  bj  the  witness  while  eavesdrop- 
ping.   People  v.  Gotta,  49  GaL  166. 

'  It  is  no  o^ection  that  confessions  are  made  in  answer  to  leading  questions.  Car- 
rol V.  State,  23  Ala.  28 ;  Stote  o.  Kirby,  1  Strob.  378.    S. 

On  the  examination  of  the  prisoner  see  Wharton's  Grim.  Ev.,  9th  ed.,  ]  666.  The 
statutes  upon  this  point  vary  in  the  difierent  States  of  the  Union.  In  i^orth  Caro- 
lina it  has  been  held  that  the  prisoner  should  be  cautioned  that  silence  would  not  be 
used  against  him.  State  v.  Bone,  74  N.  C.  148.  See  People  v,  Kellr,  47  Cal.  125.  Upon 
the  Texan  Code  as  to  confessions  see  Speer  v.  State,  4  Tex.  App.  474 ;  Marshall  v,  State^ 
5  Tex.  App.  273 ;  Zumwalt  v.  State,  5  Tex.  App.  521 ;  Hams  v.  State,  6  Tex.  App.  97. 
For  the  rule  in  Geoigia  as  to  confessions  offered  in  evidence  see  Dawson  v.  State,  59 
Ga.333. 

'  See  Wharton's  Ciim.  Ev.,  9th  ed.,  {  664^  and  notes.    Alston  v.  I^ate^  41  Tex.  39. 
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hands  that,  in  ordinary  cases,  what  is  stated  by  a  person  in  a  lawful 
examination  may  be  used  in  evidence  against  him.  The  main  conten- 
tion was,  that  inasmuch  as  by  the  Act  it  was  compulsory  upion  the 
bankrupt  to  answer  the  questions  put  to  him,  whether  they  tended  to 
criminate  him  or  no,  he  ought  not  to  be  criminally  pi^judiced  by  such 
answers,  otherwise  the  fundamental  maxim,  "nemo  tenetur  seipsum 
accusai'e/'  would  be  violated.  In  this  view  Coleridge,  J.,  concurred ; 
but  all  the  other  judges,  Lord  Campbell,  C.  J.,  Willes,  J.,  Alderson 
and  Bramwell,  BB.,  thought  that  the  evidence  was  admissible,  and 
that  the  maxim  relied  on  had  been  overruled  by  the  legislature.  And 
the  same  view  of  the  law  has  been  taken  with  respect  to  the  Bank- 
ruptcy Act,  1869,  32  &  33  Vict  c  7i.  See  R.  v.  Hallam,  12  Cox, 
C.  a  174;  R.  V.  Widdop,  L.  R.  2  C.  C.  R.  3;  42  L.  J.,  M.  C.  9; 
Ex  parte  Schofield,  6  Ch.  D.  230  ;  46  L.  J.  Bkcy.  112.  A  mere  wit- 
ness not  the  bankrupt  is,  however,  entitled  to  protection.  S.  C.  See 
pody  Privil^e  of  Witnesses. 

Declarations  aooompansring  the  delivery  of  stolen  property— 
whether  admissible.  Declarations  accompanying  an  act  done  have 
been  admitted  in  evidence.  The  prisoner  was  tried  for  stealing  a 
guinea  and  two  promissory  notes.  The  prosecutor  was  proceeding  to 
state  an  madmissible  confession,  when  Chambre,  J.,  stopped  him,  but 
permitted  him  to  prove  that  the  prisoner  brought  to  him  a  guinea  and 
a  6/.  Reading  Bank  note,  which  he  gave  up  to  (he  prosecutor  as  the  guinea 
and  one  of  the  notes  that  had  been  stolen  from  him.  The  learned  judge 
told  the  jury,  that,  notwithstanding  the  previous  inducement  to  confess, 
they  might  receive  the  prisoner's  description  of  the  note,  accompany- 
ing the  act  of  delivering  it  up,  as  evidence  that  it  was  the  stolen  note. 
A  majority  of  the  judg^  fseven)  held  the  conviction  right.  Lawrence 
and  LeBlanc,  JJ.,  were  of  a  contrary  opinion,  and  LeBlanc  said  that 
the  production  of  the  money  by  the  prisoner  was  alone  admissible, 
and  not  that  he  said  U  toas  otie  of  the  notes  stolen.  R.  v.  Griffin,  Russ. 
&  Ry.  151.  And  see  R.  v.  Jones,  Russ.  &  Ry.  152,  where  the  state- 
ment of  the  prisoner,  on  producing  some  money  out  of  his  pocket, 
that  it  was  all  he  had  left  of  it,  was  held  inadmissible,  tho  prosecutor 
having  held  out  inducements  to  confess.  Speaking  of  declarations  ac- 
companying an  act,  Mr.  Phillips  observes,  "  it  may  be  thought  that 
the  only  ground  upon  which  such  declarations  can  be  reoeivea  is,  that 
they  are  explanatory  of  the  act  of  delivery,  and  not  a  narrative  of  a 
past  transaction,"  PhilL  Ev.  432,  8th  ed. 

^Evidence  only  against  the  parties  making  them.  It  is  r^-o 
quite  settled,  generally,  that  a  confession  is  only  evidence  ^ 
against  the  party  making  it,  and  cannot  be  used  against  others.  With 
respect  to  conspiracy,  there  is  some  obscurity  on  this  subject,  which 
will  be  found  discussed  in  the  chapter  relating  to  that  offence,  posL 
But  a  difficulty  occurs  where  a  confession  by  one  prisoner  is  given  in 
evidence,  which  implicates  the  other  prisoners  by  name,  as  to  the  pro- 
priety of  suffering  those  names  to  be  mentioned  to  the  jury.     Several 
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cases  are  collected  in  1  Lewin,  C.  C.  107,  which  show  that  Littledale, 
J.,  Aldorson,  B.,  and  Denman,  C.  J.,  considered  that  the  whole  of  the 
confession,  whether  verbal  or  written,  ought  to  be  presented  to  the  jury, 
not  omitting  the  names ;  Parke,  B.,  thought  otherwise.  See  K.  r. 
Fletcher,  4  C.  &  P.  250,  19  E.  C.  L.,  and  R.  t?.  Clewes,  Id.  221, 
where  Littledale,  J.,  says,  that  he  had  formed  his  opinion  after  much 
consideration.* 

The  confession  of  tlie  principal  is  not  admissible  in  evidence  to  prove 
his  guilt,  upon  an  indictment  against  the  accessory.  One  Turner  was 
indicted  for  receiving  sixty  sovereigns,  etc.,  by  one  Sarah  Rich,  then 
lately  before  feloniously  stolen.  To  establish  the  larceny  by  Rich, 
the  counsel  for  the  prosecution  proposed  to  prove  a  confession  by  her, 
made  before  a  magistrate  in  the  presence  of  the  prisoner,  in  which  she 
stated  various  facts,  implicating  herself  and  others,  as  well  as  tlie 
prisoner.     Patteson,  J.,  refiised  to  receive  as  evidence  anjrthing  which 

1  Morrison  v.  State,  5  O.  539 ;  Lowe  r.  Boteler,  4  H.  &  McII.  349.  [State  9.  Weasel, 
80  La.  An.,  Part  II,  919.]  Therefore,  on  an  indictment  against  A.  for  concealing  a 
horse  thief,  it  is  not  competent  to  give  evidence  of  what  the  alleged  horse  thief  has 
confessed  in  the  presence  of  A.^  to  establish  the  fact  that  a  horse  was  stolen.  Lowe  r.  Bote- 
ler,  4  H.  &  McH.  349 ;  unless  it  be  first  established  that  they  were  partners  in  the  goiltj 
design.  American  Fire  Co.  v.  United  States,  2  Pet.  364 ;  Snyder  v,  Laframbois,  1  Bre.  269 ; 
Commonwealth  v,  Eberle  et  al.,  3  &  &  R.  9 ;  Wilbnr  v.  Strickland,  1  K  458 :  Reiten- 
back  V.  Beitenback,  Id.  362.  [Commonwealth  v.  Batcliir&  130  Mass.  36.]  The  court 
will  not  inquire  into  the  credibility  of  the  evidence  which  proves  the  conspiracy. 
Commonwealth  v.  Crowninshield,  10  Pick.  497.  What  is  asserted  in  the  presence  of 
a  iMuty  and  not  contradicted  bv  him  is  evidence.  Batturs  v.  Sellers  et  al.,  5  H.  &  J. 
117;  Hendrickson  r.  Miller,  4  Bep.  Const.  Ct.  300;  Commonwealth  v.  Call,  21  Pick. 
515.  [But  the  confession  of  one  of  two  persons  jointly  indicted,  is  not  rendered 
admissible  against  the  other  because  of  his  silence  when  said  confession  was  made. 
Commonwealth  v,  McDermott,  123  Mass.  440.]  Testimony  delivered  in  another  cause, 
to  which  the  plaintiiT  was  a  party,  cannot  be  given  in  evidence  against  him  as  a  tacit 
confession  of  the  facts  sworn  to,  though  it  be  shown  that  he  heard  the  testimony  and 
e^reased  no  dissent ;  and  this,  notwithstanding  the  testimony  was  given  by  a  witness 
called  on  his  side.  Sheridan  v.  Smith  et  aL,  z  Hill,  538.  When  a  presentment  for 
adultery  is  joint,  the  admission  of  one  party  is  not  evidence  against  the  other.  Frost 
V.  Commonwealth,  9  B.  Mon.  362.  [Gore  t.  State,  58  Ala.  391.]  And  see  Hunter  r. 
Commonwealth,  7  Gratt  641 ;  Malone  v.  State,  8  Ga.  408 ;  Ake  v.  State,  31  Tex.  416 : 
State  c.  Fuller,  39  Vt  74.  S. 

But  where  a  declaration  is  admissible  against  one  of  two  co-defendants,  it  is 
no  ground  for  exclusion  that  it  implicates  the  other.  State  v,  Brite,  73  N.  C.  26. 
Even  by  name.  State  v,  Dodson.  16  S.  C.  453.  But  the  co-defendant  cannot  be 
convicted  on  such  evidence.  Alsabrook  v.  State,  52  Ala.  24.  AVliere  two  or 
more  persons  are  charged  with  having  engaged  in  a  common  unlawful  purpoee, 
the  declarations  of  one  are  not  admissible  in  evidence  a^iainst  the  others,  when 
made  after  the  completion  of  the  unlawful  purpose.  Phillips  v.  State,  6  Tex.  App. 
364;  People  v.  English,  52  Cal.  212;  State  v,  Hickman,  75  Mo.  416;  State  r. 
Jackson,  29  La.  An.  354;  State  v.  Duncan,  64  Mo.  262;  People  v.  Moore,  45  Cal.  19. 
But  the  mere  flight  of  a  conspirator,  after  performance  of  an  overt  act,  will  not  render 
the  declarations  of  his  fellow-conspirators,  made  after  he  fled,  inadnuasible  against 
him.  State  v.  Shields,  45  Conn.  266 ;  ^.  Blo.unt  v.  State,  49  Ala.  381.  They  are  inad- 
missible in  a  trial  for  murder,  where  there  is  no  evidence  of  a  oon^iracy:  even 
when  made  before  the  crime  was  committed.  State  r.  Weaver,  57  la.  730 :  State  v. 
Talbot  73  Mo.  347 ;  People  v.  Stevens,  47  Mich.  411.  Where  one  is  indicted  for  par- 
ticipation in  an  assault  made  bv  another,  defendant's  conversations  in  the  nature  of 
admissions  are  admissible  in  evidence  upon  his  triaL  Commonwealth  v,  Keating,  133 
Mass.  572.  Where  two  are  jointlv  indicted,  but  are  tried  separately,  if  there  is  evi- 
dence to  prove  a  conspiracy  on  the  trial  of  one,  evidence  of  a  conversation  between 
tlie  other  and  a  third  person  of  the  nature  of  a  confession,  is  admissible.  People  ix. 
Cotta,  49  CaL  166. 
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was  said  by  Sarah  Rich  respecting  the  prisoner^  but  admitted  what  she 
had  said  respecting  herself.  The  prisoner  was  convicted.  Having 
afterwards  learned  that  a  case  had  occurred  before  Mr.  Baron  Wood, 
at  York,  where  two  persons  were  indicted  together,  one  for  stealing 
and  the  other  for  receiving,  in  which  the  principal  pleaded  guilty,  ana 
the  receiver  not  guilty,  and  that  Mr.  Baron  Wood  refused  to  allow  the 
plea  of  guilty,  to  establish  the  &ct  of  the  stealing  by  the  principal,  as 
against  the  receiver,  Patteson,  J.,  thought  it  proper  to  refer  to  the 
judges  the  question,  "  Whether  he  was  right  in  admitting  the  confes- 
sion of  Sarah  Rich  in  the  present  case?'^  All  the  judges  having  met 
(except  Lord  Lyndhurst,  C.  B.,  and  Taunton,  J.),  they  were  unani- 
mously of  opinion,  that  Sarah  Rich's  confession  was  no  evidence 
against  the  prisoner,  and  the  conviction  was  held  wrong.  R.  v.  Tur- 
ner, Moody,  a  C.  347.  In  R.  v.  Cox,  1  F.  &  F.  90,  Crowder,  J., 
admitted,  on  the  trial  of  the  receiver,  the  confession  of  the  thief  inade 
in  the  receiver's  presence  as  evidence  of  the  fact  of  stealing.  Sed  qu. 
Where  the  counsel  for  the  prosecution  opened  no  case  against  one  of 
two  prisoners  and  was  about  to  detail  to  the  jury  certain  statements 
made  by  that  prisoner.  Pollock,  C  B.,  interposed,  saying  that  those 
statements  ought  not  to  be  repeated  merely  because  the  prisoners  were 
jointly  charged,  and  that  the  proper  course  would  be  to  take  an  acquit- 
tal, and  examine  such  prisoner  as  a  witness.  R.  v.  Grardner  &  Hum- 
bler, 9  Cox,  C.  C.  332. 

By  agents.  An  admission  by  an  agent  is  never  evidence  in  crimi- 
nal, as  it  is  sometimes  in  civil,  cases,  in  the  sense  in  which  an  admis- 
sion by  a  jKirty  himself  is  evidence.  An  admission  by  the  party 
himself  is  in  all  cases  the  best  evidence  which  can  be  produced,  and 
supersedes-the  necessity  of  all  further  proof;  and  in  civil  cases  the  rule 
is  carried  still  further,  for  the  admission  of  an  agent  made  in  the  course 
of  his  employment,  and  in  accordance  with  his  duty,  is  as  binding  upon 
the  principal  as  an  admission  made  by  *himself.  But  this  has  1-,^^^ 
never  been  extended  to  criminal  cases.  Thus,  in  order  to  make  '■ 
a  client  criminally  responsible  for  a  letter  written  by  his  solicitor,  it 
is  not  sufficient  to  show  that  such  letter  was  written  in  consequence  of 
an  interview,  but  it  must  be  shown  that  it  was  written  in  pursuance  of 
instructions  of  the  client.  R.  v.  Downer,  14  Cox,  C.  C.  R.  48(). 
Where  a  party  is  charged  with  the  commission  of  an  offence  through 
the  instrumentality  of  an  agent,  then  it  becomes  necessary  to  prove  tihe 
a4sts  of  the  agent ;  and,  in  some  cases,  as  where  the  agent  is  dead,  the 
agent's  admission  is  the  best  evidence  of  those  acts  which  can  be  pro- 
duced. Thus,  on  the  impeachment  of  Lord  Melville  by  the  House  of 
Liords,  it  was  decided  that  a  receipt  given  in  the  r^ular  and  official 
form  by  Mr.  Douglas,  who  was  proved  to  have  been  appointed  by 
Xiord  Melville  to  be  his  attorney  to  transact  the  business  of  his  office 
as  treasurer  of  the  navy,  and  to  receive  all  necessary  sums  of  money, 
and  to  give  receipts  for  the  same,  and  who  was  dead,  was  admissible 
in  evidence  against  Lord  Melville,  to  establish  the  single  fact,  that  a 
person  appointed  by  him  as  his  paymastei  did  receive  firom  the  ex- 
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chequer  a  certain  sum  of  money  in  the  ordinary  course  of  business. 
29  How.  St.  Tr.  746.  Had^  however,  Mr.  Douglas  been  alive  at  the 
ti^ie,  there  can  be  no  doubt  that  he  must  have  been  called :  and  that 
he  might  have  been  called  to  prove  the  receipt  of  the  money  would 
probably  not  have  been  questioned.  This  case  does  not,  therefore,  as 
sometimes  appears  to  have  been  thought,  in  any  way  touch  upon  the 
rules  that  tne  admission  of  an  agent  doea  not  bind  his  principal  in 
criminal  cases,  but  merely  shows  that,  where  the  acts  of  the  agent  have 
to  be  proved,  those  acts  may  be  proved  in  the  usual  way.^ 

Admissions  by  the  prosecutor.  It  would  seem  doubtful  whether 
in  any  case  a  prosecutor  in  an  indictment  is  a  party  to  the  inquiry  in 
such  a  sense  as  that  an  admission  by  him  could  oe  received  in  evidence 
to  prove  facts  for  the  defence.  Of  course  tliis  does  not  refer  to  the 
admission  of  &cts  which  would  go  to  his  reputation  for  credibility  as 
a  witness  in  the  case ;  these  may  always  and  under  all  circumstances 
be  proved  by  the  admission  of  the  witness  himself.  But  any  other 
fact  necessary  to  the  defence  would  liave  to  be  proved  by  the  best 
available  evidence,  independently  of  any  admission  by  the  prosecutor. 
The  Queen's  Case,  2  Brod.  &  Bing.  297,  6  E.  C.  L.,  is  sometimes 
quoted  as  bearing  on  this  point.  There  the  question  asked  of  the 
judges,  in  abstract  form,  was,  whetlier  the  admission  of  an  agent  of 
the  prosecutor  that  he  had  oflFered  a  bribe  to  a  witness  who  was  not 
called  could  be  given  in  evidence  by  the  prisoner,  for  the  purpose  of 
discrediting  generally  those  witnesses  who  were  called ;  and  the  judges 
answered  mat  it  could  not.  No  question  of  admission  or  agency  ^vas 
discussed,  but  the  judges  grounded  their  opinion  on  this,  that  no  infer- 
ence against  the  general  credibility  of  the  witnesses  could  be  dra^^Ti 
from  the  evidence  tendered,  and  that  it  was  not,  therefore,  relevant  to 
the  issue.* 

The  whole  of  a  confession  must  be  taken  together.  In  criminal, 
as  well  as  in  civil  cases,  the  whole  of  an  admission  made  by  a  party  is 
to  be  given  in  evidence.  The  rule  is  thus  laid  down  by  Abbott,  C.  J., 
in  The  Queen's  Case,  2  Brod.  &  Bing,  297,  6  E.  C.  L.     If,  on  the 

^  Whatever  is  done  by  an  agent  in  reference  to  the  business  in  which  he  is  at  the 
time  emi^oyed,  and  within  the  scope  of  his  authority  is  said  or  done  by  the  principal, 
and  may  be  proved  as  weU  in  a  criminal  as  a  civil  case,  in  all  recpects  as  if  the  prin- 
cipal were  the  actor  and  the  speaker.  Cliquot  v.  Champagne.  3  Wall.  114.  The  acts 
and  assertions  of  one  assuming  to  act  as  an  agent  do  not  bind  the  principal,  without 
some  evidence  of  the  agent  s  authority,  beyond  his  own  assertion.  Hatch  v.  I^uirea, 
11  Mich.  185;  Sencerbox  v.  McQrade,  6  Minn.  484;  American  Fire  Co.  v.  United 
States,  2  Pet  364 ;  United  States  v.  Morrow^  4  Wash.  C.  C.  733.    8. 

Nor  if  made  in  the  absence  of  the  principal,  even  though  the  agent's  authority  be 
proved.    Lambert  v.  People,  6  Abbott  (N.  Y.),  N.  Cas.  181. 

'  A  prosecutor  is  one  who  prefers  an  accusation  against  a  party.  One  who  appears 
in  response  to  a  subpoena  is  not  a  prosecutor  but  only  a  witness.  State  v,  Millain,  3 
Nev.409.  a 

The  rule  of  admission  from  silence  applies  to  the  prosecutor  in  criminal  actions^  when 
a  statement  is  made  by  another  in  his  presence.    State  v.  Burton,  94  N.  C.  947. 
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part  of  the  prosecation,  a  confession  or  admission  of  the  defendant^ 
made  in  the  course  of  a  conversation  with  the  witness,  be  brought 
♦forward,  the  defendant  has  a  right  to  lay  before  the  court  the  r^-^ 
whole  of  what  was  said  in  that  conversation ;  not  only  so  much  l 
as  may  explain  or  qualify  the  matter  introduced  by  the  previous  ex- 
amination, but  even  matter  not  properly  connected  with  the  matter 
introduced  on  the  previous  examination,  provided  only  that  it  relates 
to  the  subject-matter  of  the  suit ;  because  it  would  not  be  just  to  take 
part  of  a  conversation  as  evidence  against  a  party,  without  giving  to 
the  party  at  the  same  time  the  benefit  of  the  entire  residue  of  what 
he  said  on  the  same  occasion.  "  There  is  no  doubt,"  says  Mr.  Justice 
Bosanquet,  "  that  if  a  prosecutor  uses  the  declaration  of  a  prisoner, 
he  must  take  the  whole  of  it  together,  and  cannot  selScst  one  part  and 
leave  another ;  and  if  there  be  either  no  other  evidence  in  the  case, 
or  no  other  evidence  incompatible  with  it,  the  declaration  so  adduced 
in  evidence  must  be  taken  as  true.  But  if,  after  the  whole  of  the 
statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is  in  a 
situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so,  and  then 
the  statement  of  the  prisoner,  and  the  whole  of  the  other  evidence, 
must  be  left  to  the  jury,  for  their  consideration,  precisely  as  in  any 
other  case  where  one  part  of  the  evidence  is  contradictory  to  another. ' 
R.  t?.  Jones,  2  C.  &  P.  629,  12  E.  C.  L.  Where  a  prisoner  was  in- 
dicted for  larceny,  and,  in  addition  to  evidence  of  the  possession  of  the 
foods,  the  counsel  for  the  prosecution  put  in  the  prisoner's  statement 
efore  the  magistrate,  in  which  he  asserted  tliat  he  had  bought  the 
goods,  Garrow,  B.,  is  reported  to  have  directed  an  acquittal,  saying, 
tliat  if  a  prosecutor  used  a  prisoner's  statement,  he  must  take  the  whole 
of  it  together.  But  there  is  not  the  least  doubt  that  a  jury  may  be- 
lieve that  part  which  charges  the  prisoner,  and  reject  that  which  is  in 
his  favor,  if  they  see  sufficient  grounds  for  so  doing.  Thus  where,  in 
addition  to  evidence  of  the  stolen  goods  being  found  in  the  possession 
of  the  prisoner,  the  prosecutor  put  in  the  prisoner's  examination,  which 
merely  stated  that  the  "  cloth  was  honestly  bought  and  paid  for,"  Mr, 
Justice  J.  Park  told  the  jury,  "  If  you  believe  that  the  prisoner  really 
bought  and  paid  for  this  cloth,  as  he  says  he  did,  you  ought  to  acquit 
him ;  but  if,  from  his  selling  it  so  very  soon  after  it  was  lost,  at  the 
distance  of  eight  miles,  you  feel  satisfied  that  the  statement  of  his 
buying  it  is  all  false,  you  will  find  him  guilty."  R.  v.  Higgins,  3  C. 
&  P.  603,  14  E.  C.  L.  So  where  a  prisoner,  charged  wim  murder, 
stated  in  his  confession  that  he  was  present  at  the  murder,  which  was 
committed  by  another  person,  and  that  he  took  no  part  in  it.  Little- 
dale,  J.,  left  the  confession  to  the  jury,  saying,  '^  It  must  be  taken  all 
together,  and  it  is  evidence  for  the  prisoner  as  well  as  against  him  ; 
stul  the  jury  may,  if  they  think  proper,  believe  one  part  of  it  and  dis- 
believe another."  R.  r.  Clewes,  4  C.  &  P.  221,  19  E.  C.  L. .  See 
also  R.  V.  Steptoe,  4  C.  &  P.  397,  19  E.  C.  L.  In  a  trial  for  murder, 
the  counsel  for  the  prosecution  said  he  would  treat  the  statements  of 
the  prisoners  before  the  magistrates  as  their  defence,  and  show  by  evi- 
dence that  they  were  not  consistent  with  truth ;  R.  v,  Greenacre,  8  C« 
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&  P.  369  34  E.  C.  L. ;  and  this  oourse  is  freqaenily  adopted  in 
practioe.^ 

Confessions  of  matters  void  in  point  of  law^  or  fidse  in  flftct. 

An  admission  on  the  part  of  a  prisoner  is  not  oondusivey  and  if  it 

^  Unless  its  improbability  renders  it  necessary  that  the  defendant  should  prove  what 
he  asserts  in  avoidanoe  of  a  conceded  fact  ISewman  v.  Bradley,  1  Dall.  340 ;  Farrel 
V.  McClea,  Id.  392.  The  Jury  may  believe  part  and  disbelieve  part  Fox  v.  Lamfason, 
3  Halst  275;  Bank  of  Washington  v.  Barrington,  2  Penn.  27 ;  Young  9.  State,  2  Yerg. 
292;;  Kelsey  v.  Bush,  2  Hill,  441.  [Rilev  v.  State,  4  Tex.  App.  538 ;  Bit)wn  v.  State, 
2  Tex.  App.  139.]  Yet  such  facts  must  be  distinct  and  relate  to  di^rent  matters  of 
fact.  Fox  V.  Lambson,  2  Halst  275 ;  see  Hicks*  Case,  1  B;og.  Rec  66 ;  People  v. 
Weeks,  3  Wheel.  C.  C.  o33.  The  rule  does  not  exclude  a  confession  where  only  part 
of  what  the  defendant  said  has  been  overheard.  State  v.  Covington,  2  BaiL  569. 
[State  V,  Pratt,  88  N.  C.  639 ;  Commonwealth  v.  Pitranger,  110  Mass.  101.  Nor  where 
such  admission  discloses  the  commission  of  another  crime.  State  o.  Undenvood,  75 
Mo.  230.]  If  a  prisoner  in  speaking  of  the  testimony  of  one  who  had  testified  against 
him,  says,  that  "what  he  said  was  true  so  far  as  he  went, but  he  did  not  sav  all  or 
enough  f  this  is  not  admissible  as  a  confession,  nor  does  it  warrant  proof  to  the  jury 
of  what  the  witness  did  swear  to.  Finn  v.  Commonwealth,  5  Band.  701.  A  party 
whose  admissions  or  confessions  are  resorted  to  as  evidence  against  him.  has  in  fienenu 
a  right  to  insist  that  the  whole  shall  be  taken  together,  but  the  part  culled  out  by  him 
should  relate  to  the  point  or  fact  inquired  into  on  the  other  side.  Kelsey  v.  Bush, 
2  Hill,  440.  [See  People  r.  PenhaJlow,  42  Hun,  (N.  Y.)  103.]  When  the  dec- 
larations of  the  defendant  are  given  in  evidence,  the  jury  ought  to  take  the  whole  into 
consideration,  and  may  r^ect  those  in  his  favor,  and  believe  those  operating  against 
him.  Green  v.  State,  13  Mo.  382 ;  Brown's  Case,  9  Leigh,  633 ;  Bower  r.  State,  5  Mo. 
364.  When  the  prisoner's  declarations  have  been  adduced  in  evidence  by  the  State^ 
it  is  his  riffht  to  have  the  entire  conversation  laid  before  the  jury ;  yet  it  is  not  true 
that  the  aeclaration  so  adduced  in  evidence  must  be  taken  as  true,  if  there  was  no 
other  evidence  in  the  case  incompatible  with  it  Corbett  v.  State,  31  Ala.  329.  [£il- 
and  V.  State,  52  Ala.  322.]  It  is  error  to  refuse  to  admit  all  that  was  said  by  a  prisoner 
when  a  part  of  the  conversation  has  been  introduced  as  a  confession.  Long  r.  StiUe, 
22  Ga.  40 ;  People  v.  NavLs,  3  Cal.  106.  ^Counsel  who  has  consented  to  allow  proof 
of  a  conversation  to  be  proved,  cannot  object  to  the  residue  on  grounds  which  apply 
to  the  whole.  State  v.  McDonald,  73  N.  C.  346.]  Where  the  oral  admissions  of  a 
party  are  resorted  to  as  evidence  against  him,  the  rule,  as  now  established,  permits  the 
court  and  jury  to  believe  tliat  part  of  an  siidmission,  which  charges  the  party  who 
makes  it,  and  to  disbelieve  that  part  which  discharges,  when  the  latter  is  improbable 
on  its  face  or  discredited  by  other  testimony.  Boberts  v.  Gee,  15  Barb.  449.  The  de- 
fendant is  entitled  to  have  the  whole  of  his  statement  made  at  the  same  time :  but  the 
jury  may  believe  part  and  disbelieve  part  State  v.  Mahan,  32  Vt  241 ;  People  v, 
Wyman,  15  Cal.  70.  [State  v.  HoUen^cheit,  61  Mo.  302 ;  McHenry  r.  State,  40  Tex. 
46.1  When  evidence  has  been  introduced  by  the  government  in  a  criminal  case  to  prove 
declarations  of  the  defendant,  he  mav  prove  by  cross-examination,  or  by  his  own  wit- 
nesses, what  he  said  at  the  time  referred  to.  People  r.  Strong,  dO^OaL  151 ;  State  v. 
Worthiuffton,  64  N.  C.  594;  Connor  v.  State,  34  Tex.  659.  [State  r.  Brown,  1  Mo. 
App.  86.  J  Where  one  part  of  a  prisoner's  confession  would  inculpate  and  another 
pert  exculpate  him,  a  jury  may,  if  the  other  evidence  requires  it  believe  the  inculpa- 
tory and  reject  the  exculpatory  matter.  Griswold  v.  State,  24  Wis.  144.  Confession 
inadmissible  when  interrupted  and  the  prisoner  prevented  from  sayiiu^  all  he  wished 
to  say.  Miller  v.  State,  40  Ala.  50 ;  Crawford  v.  State,  4  Cold.  190.  [But  where  the 
confession  is  fuM  and  unqualified  it  is  not  inadmissible,  because  an  interruption  haa 

Srevented  the  defendant  from  adding  somethii^  favorable  to  himselfl  Levison  9. 
tate,  54  Ala.  520.]  Where  a  witness  on  a  criminal  trial  who  testifies  to  a  confession 
made  to  him  by  the  prisoner,  did  not  understand  all  that  the  prisoner  said  to  him, 
no  part  should  be  received.    People  0.  Gilabert,  39  CaL  653.  S. 

A  confession  is  also  inadmissible  if  the  witness  does  not  remember  the  substance  of 
all  that  was  said  at  the  time.  Berry  v.  Commonwealth,  10  Bush,  (Ky.)  15 ;  State  «i. 
Hughes,  29  La.  An.  514.  But  it  is  not  inadmissible  merely  because  the  witness  does 
not  recollect  the  whole  of  the  conversation.  Kendall  v.  State,  65  Ala.  492 ;  State  r.  Fratt, 
83  N.  C.  639;  Pond  v.  State,  55  Ala.  196. 
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afterwards  appear  in  evidence  that  the  fact  was  otherwise,  the  admis- 
sion will  be  of  no  weight.*  Thus,  upon  an  indictment  for  bigamy, 
where  the  prisoner  had  admitted  the  first  marria^,  and  it  appeared  at 
*the  trial  tliat  such  marriage  was  void,  for  want  of  consent  of  r^e/» 
the  guardian  of  the  woman,  the  prisoner  was  acquitted.  3  Stark.  ^ 
£v.  894,  3d  ed.  So  on  an  indictment  for  settin?  fire  to  a  ship,  with 
intent  to  injure  two  part-owners,  it  was  held  that  the  prosecutor 
could  not  make  use  of  an  admission  by  the  prisoner  that  these 
persons  were  owners,  if  it  appeared  that  the  requisites  of  the 
shipping  acts  had  not  been  complied  with.  R.  v.  Philip,  1  Moody, 
C.  a  271. 

Confessions  inferred  from  silence  or  demeanor.  Besides  the 
proof  of  direct  confessions,  the  conduct  or  demeanor  of  a  prisoner  on 
ueing  charged  with  the  crime,  or  upon  allusions  being  made  to  it,  is 
freauently  given  in  evidence  against  him.  Thus,  although  neither  the 
eviaenoe  nor  the  declaration  oi  a  wife  is  admissible  against  the  hus- 
band on  a  criminal  charge,  yet  observations  made  by  her  to  him  upon 
the  subject  of  the  offence,  to  which  he  gives  no  answer  or  an  evasive 
reply^  are  receivable  in  evidence  as  an  implied  admission  on  his  part. 
R.  V.  Smithers,  5  C.  &  P.  332,  24  E.  C.  L. ;  R.  v.  Bortlett,  7  C.  & 
P.  832,  32  E.  C.  L.  So  evidence  of  a  prisoner's  demeanor  on  a  for- 
mer occasion  is  admissible  to  prove  guilty  knowledge.  R.  v.  Tater- 
shall,  and  R.  v.  Phillips,  posty  p.  98.  Mr.  Phillipps,  after  remarking 
that  a  confession  may  m  some  cases  be  collected  or  inferred  from  the 
conduct  and  demeanor  of  a  prisoner,  on  hearing  a  statement  affecting 
himself  adds,  ^^  As  such  statements  frequently  contain  much  hearsay 
and  other  objectionable  evidence,  and  as  the  demeanor  of  a  person 
upon  hearing  a  criminal  charge  against  himself  is  liable  to  great  mis- 
construction, evidence  of  this  description  ought  to  be  r^arded  with 
much  caution.*'     1  Ph.  &  Am.  405,  10th  ed. 

A  deposition  of  a  witness,  or  the  examination  of  another  prisoner 
taken  before  the  committing  magistrate,  is  not  admissible  in  evidence 
merely  because  the  party  affect^  by  it  was  present,  and  might  have 
had  an  opportunity  of  cross-examining  or  commenting  on  the  evidence; 
neither  can  any  inference  be  drawn,  as  in  other  cases,  from  his  silence. 
R.  V.  Appleby,  3  Stark.  N.  P.  33,  3  K  C.  L. ;  Melen  v.  Andrews,  M. 
&  M.  336,  22  E.  C.  L. ;  R.  v.  Turner,  1  Moody,  C.  C.  347 ;  R.  v. 
Swinnerton,  1  Car.  &  M.,  593,  pod,  p.  66,  41  E.  C.  L.* 

'  State  V,  Welsh,  7  Porter,  468 ;  Alton  v,  Gilmanton,  2  N.  H.  620.    S. 

'  Letters  addressed  to  a  party  and  found  in  his  possession,  are  not  evidence  ai^nst 
him  of  the  matters  therein  stated,  unless  the  contents  hare  been  adopted  or  sanctioned 
by  some  reply  or  statement  or  act  done  on  his  part,  and  shown  by  other  proof. 
Commonwealth  v.  Eastman,  1  Cush.  189.  [Dana  v,  McBride,  43  la.  624;  Under- 
wood r.  Linton,  64  Ind.  468.  So  no  admission  can  be  inferred  from  silence  when 
sach  silence  can  be  explained.  Slattery  v.  Peopl^  76  111.  217  ;^  Broyles  v.  State^  47 
Ind.  251.  Nor  where  the  chai^ges  are  made  against  him  in  a  judioal  proceedms. 
Johnson  v.  HolUday,  79  Ind.  151 ;  People  v.  Willett,  92  N.  Y.  29 ;  a  c.  27  Hun,  (N.Y<) 
469.  But  see  Blanchard  v,  Hodgkins,  62  Me.  119.  But  it  is  otherwise  where  he  is  at 
full  liberty  to  speak.  Puett  v.  Beard,  86  Ind.  104 ;  Kendrick  v.  State,  55  Miss.  436 ; 
Kelly  V.  People,  55  N.  Y.  565 ;  State  v.  Bowman,  80  N.  C.  432 ;  Ettinger  r.  Common- 
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Confessions  taken  down  in  writing.  If  the  oonf^ion.  is  taken 
down  in  writing  and  signed  by  the  prisonei,  or  its  truth  acknowledged 
by  parol,  or  if  it  be  wntten  by  him,  then  it  is  put  in  as  an  ordinary 
document  and  read  by  the  officer  of  the  court.  R.  v.  Swatkins,  4  C. 
&  P.  550, 19  E.  C.  L.  But  if  it  be  taken  down  by  a  person  who  is 
present  when  the  confession  is  made,  and  is  not  signed  or  acknowl- 
edged by  the  prisoner,  the  document  is  not  itself  evidence,  but  may  be 
used  by  the  person  who  made  it  to  refresh  his  memoir.  4  C.  &  P. 
550,  note  6,  19  E.  C.  L.  According  to  general  principles,  if  the  con- 
fession were  contained  in  a  document,  which  was  in  existence  and  ad- 
missible in  evidence,  parol  evidence  could  not  be  given  of  it.  See  R. 
V.  Gay,  7  C.  &  P.  230,  supra,  p.  38,  32  E.  C.  W 

The  mode  of  introducing  confessions.  For  the  purpose  of  intro- 
ducing a  confession,  it  is  unnecessary  in  general,  to  negative  any 
promise  or  inducement,  unless  there  is  good  reason  to  suspect  that 
something  of  the  Idnd  has  taken  place.  In  a  trial  for  murder,  it  was 
proposed  to  give  in  evidence  a  statement  of  the  prisoner,  made  in 
*571  *prison,  to  a  coroner  for  whom  the  prisoner  had  sent.  It,  how- 
-l  ever,  appeared  that  previous  to  this  time,  Mr.  Clifton,  a  magis- 
trate, had  had  an  interview  with  the  prisoner,  and  it  was  suggested  on 
behalf  of  the  prisoner,  that  he  might  have  told  the  prisoner  that  it 
would  be  better  to  confess,  and  that  therefore  the  counsel  for  the  pros- 
ecution were  bound  to  call  him.  Littledale,  J.,  "  As  something  might 
have  passed  between  the  prisoner  and  Mr.  Clifton  respecting  the  con- 
fession, it  would  be  &.ir  in  the  prosecutors  to  call  him,  but  I  will  not 
compel  them  to  do  so.  However,  if  they  will  not  call  him,  the  pris- 
oner may  do  so  if  he  chooses.^'  R.  v.  Clewes,  4  C.  &  P.  221,  19  E. 
C.  L.  So  where  a  prisoner  being  in  the  custody  of  two  constables  on 
a  charge  of  arson,  one  B.  went  into  the  room,  and  the  prisoner  imme- 
diately asked  him  to  go  into  another  room,  as  he  wished  to  speak  to 

wealth,  98  Pa.  St.  338.  Bat  see  Campbell  v.  State,  65  Ala.  SO.  It  is  error  to  admit 
an  accusation  of  prisoner  by  deceased  after  his  arrest  and  the  prisoner's  silence.  State 
V,  Diskin,  34  La.  An.  919.  The  conduct  of  the  prisoner  after  ttie  indictment  has  been 
found  is  irrelevant.  Morgan  v.  Commonwealth,  14  Bush,  (Kj.)  106.  But  inculpatory 
statements  made  by  defendant's  brother  and  not  denied  by  mm  should  go  to  the  jurr. 
Moyer  v.  State,  66  Ga.  740.  On  refusal  of  arrested  person  to  place  his  foot  in  certain 
tracks  at  request  of  officer  arresting  him,  see  State  v.  Graham,  74  N.  C.  646.^  The 
possession  by  a  prisoner  of  an  unanswered  letter  will  not  authorize  it  to  be  given  in 
evidence  against  him.  People  v.  Green,  1  Park.  C.  R.  11 ;  see  State  v.  Arthur,  2  Dev. 
217.  The  declarations  of  a  third  person  in  the  presence  of  the  party  but  in  a  judicial 
proceeding  are  not  admissible  against  him.  Brainerd  v.  Buck,  25  Vt  573 ;  Curr  v. 
HUton,  1  Curt.  C.  C.  390.  The  record  of  an  admission  of  a  fact  made  for  the  purpose 
of  a  trial  on  an  indictment  by  the  prisoner's  counsel  in  open  court  in  his  presence  may 
be  read  in  evidence.  People  v.  Garcia,  25  Cal.  531.  In  criminal  cases  a  plea  drawn 
by  the  defendant's  attorneys  and  signed  bv  them  on  his  behalf,  if  rnected  by  the  court, 
is  not  to  be  refinrded  as  a  confession  or  admission  which  can  be  read  againt  him.  Com- 
monwealth V.  Lannan,  13  Allen,  563.    S. 

^K  the  examination  of  the  prisoner  was  not  reduced  to  writing  before  the 
committing  magistrate,  parol  evidence  may  be  given  of  it.  State  v.  Parish,  Busb.  239. 
Parol  proof  of  the  oontession  of  a  prisoner  is  admissible  onless  the  defendant  can 

grove  the  existence  of  a  confession  reduced  to  writing  and  signed  by  the  prisoner, 
tate  V,  Johnson,  5  Barring.  507,    S. 
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him,  and  they  went  into  another  room,  when  the  prisoner  made  a  state- 
ment ;  it  was  urged  that  the  constables  ought  to  be  called  to  prove 
that  they  had  done  nothing  to  induce  the  prisoner  to  confess,  and  R. 
V.  Swatkins,  infra,  was  relied  upon.  Taunton,  J.,  "A  confession  is 
presumed  to  be  voluntary,  unless  the  contrary  is  shown,  and  as  no 
threat  or  promise  is  proved  to  have  been  made  .by  the  constables,  it  is 
not  to'  be  presumed,"  Having  consulted  Littledale,  J.,  his  lordship 
added,  *'  We  do  not  think,  according  to  the  usual  practice,  that  we 
ought  to  exclude  the  evidence,  because  a  constable  may  have  induced 
the  prisoner  to  make  the  statement,  otherwise  he  must  m  all  cases  call 
the  magistrates  and  constables  before  whom  or  in  whose  custody  the 
prisoner  has  been."  R.  v.  Williams,  Glouc.  Spr.  Ass.  1832,  3  ^ubs. 
on  Crimes,  497,  5th  ed. 

But  if  there  be  any  probable  ground  to  suspect  that  an  officer,  in 
whose  custody  a  prisoner  has  previously  been,  has  been  guilty  of  col- 
lusion in  obtaining  a  confession,  such  suspicion  ought  to  be  removed 
in  the  first  instance  by  the  prosecutor  calling  such  officer.  Upon  an 
indictment  for  arson,  it  appeared  that  a  constable,  who  was  called  to 
prove  a  confession,  went  into  a  room  in  an  inn,  where  he  found  the 
prisoner  in  the  custody  of  another  constable,  and  as  soon  as  he  went 
into  the  room  the  prisoner  said  he  wished  to  sneak  to  him,  and  mo- 
tioned the  other  constable  to  leave  the  room,  which  he  did,  and  left 
them  alone.  The  prisoner  immediately  made  a  statement.  The  wit- 
ness had  not  cautioned  the  prisoner  at  all,  and  nothing  had  been  said 
of  what  had  passed  between  the  constable  and  the  prisoner  before  the 
witness  enter^  the  room.  It  was  contended  that  the  other  constable 
must  be  called  to  show  that  he  had  used  no  inducement  to  make  the 
prisoner  confess.  Patteson,  J.,  ''  I  am  inclined  to  think  the  constable 
ought  to  be  called.  This  is  a  peculiar  case,  and  can  never  be  cited  as 
an  authority,  except  in  cases  wnere  a  man  being  in  the  custody  of  one 
person,  another  who  has  nothing  to  do  with  the  case  comes  in,  and  the 
prisoner  motions  the  first  to  go  away.  I  think,  as  the  witness  did  not 
caution  the  prisoner,  it  would  be  unsafe  to  receive  the  statement.  It 
would  lead  to  collusion  between  constables."  R.  v.  Swatkins,  4  C.  & 
P.  548,  19  E.  C.  L.  In  order  to  induce  the  court  to  call  another 
officer  into  whose  custody  the  prisoner  has  been,  it  must  appear  either 
that  some  inducement  has  been  used  by,  or  some  express  reference 
made  to,  such  officer.  A  prisoner,  when  before  the  committing  magis- 
trate, having  been  duly  cautioned,  made  a  confession,  in  which  he 
alluded  to  a  confession  which  he  had  previously  made  to  Williams,  a 
constable.  It  was  submitted  that  Williams  ought  to  be  called  to  prove 
that  he  had  not  used  any  *inducement.  Littledale,  J.,  "  Al-  r^^.^ 
though  I  do  not  think  it  necessary  that  a  constable  in  whose  ^ 
custody  a  prisoner  has  been,  should  be  called  in  every  case,  yet,  as  in 
this  case  there  is  a  reference  to  the  constable,  I  think  he  ought  to  be 
called."  Williams  was  then  called,  and  proved  he  did  not  use  any 
undue  means  to  obtain  a  confession ;  but  he  had  received  the  prisoner 
from  Marsh,  another  coastable,  and  the  prisoner  had  made  some  state- 
ment to  Marsh.    It  was  then  urged  that  Marsh  should  be  called* 
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Littledale,  J.,  "  I  do  not  think  it  is  neoe8sar7  that  a  constable  should 
be  called,  unless  it  appear  that  some  promise  was  given  or  some  express 
reference  was  made  to  the  constable.  There  was  a  distinct  reference 
made  to  Williams,  and,  therefore,  I  thought  he  must  be  called,  but 
there  is  no  reference  to  IVlarsh.  It  does  not  appear  either  that  any 
confession  was  made  to  Marsh.  It  only  appears  that  a  statement  was 
made  that  might  either  be  a  confession,  a  aenial,  or  an  exculpation." 
R.  V.  Warner,  Glouc.  Spr.  Ass.  1832,  3  Russ.  on  Crimes,  498,  5th  ed.* 
If  evidence  of  a  confession  be  received,  and  it  afterwards  appear 
from  other  evidence  that  an  inducement  was  held  out,  which,  had  it 
been  known  at  the  time,  would  have  rendered  the  evidence  inadmis- 
sible, the  proper  course  for  the  judge  to  take  is  to  strike  the  evidence 
of  confession  out  of  his  notes,  and  to  tell  the  jury  to  pay  no  attention 
to  it.     R.  V.  Gamer,  1  Den.  C.  C.  329 ;  2  C.  &  K.  920,  61  E.  C.  L. 

*  If  a  confession  is  offered  in  evidence,  the  defendant  is  entitled  before  it  is  reoeiTed 
to  prove  that  it  was  not  made  voluntarily.  People  ».  Soto,  49  Cal.  69.  Where  a  wit- 
ness has  testified  that  a  confession  was  not  induced  by  promises  or  threats,  the  defend- 
ant is  entitled  to  offer  rebutting  proof,  and  the  refiisal  of  such  offer  is  error.  State  r, 
Platte,  34  La.  An.  1061.  The  burden  of  showing  this  rests  upon  the  defendant. 
Rufer  V.  State,  25  O.  St  464.  Qmtra,  before  a  confession  can  be  received,  affirmative 
proof  must  be  made  that  it  was  voluntair.  State  v.  Garvey,  28  La.  An.  925 ;  Metzoer 
f.  State,  18  Fla.  481 ;  Barnes  v.  State,  36  Tex.  ^56 ;  Nicholson  v.  State,  38  Md.  140 ; 
State  V.  Johnson,  30  La.  An.,  Part  II,  881.  The  prosecution  may  produce  evidence 
that  it  was  voluntary  to  rebut  proof  that  it  was  induced  by  threats  or  promisea.  Com- 
monwealth V.  Ackeiit,  133  Mass.  402.  Where  a  confession  has  been  admitted  without 
objection  on  behalf  of  defendant,  the  court  will  not  afterwards  exclude  it  on  the 
groimd  that  there  was  no  preliminary  proof  that  it  was  voluntary,  unless  it  snows  on 
its  face  that  it  was  obtained  by  means  of  promises  or  threats.  State  v,  Davis,  34  La. 
An.  351.  Whether  a  confession  is  voluntary  is  a  question  for  the  court,  and  its  ruling 
is  not  ground  for  reversal,  unless  arbitrarily  abused.  Runnels  t>.  State,  28  Ark.  121 ; 
Wallace  v.  State,  28  Ark.  531.  The  jury  cannot  consider  its  competency,  but  only  ita 
weifirht  and  credibility.  Washington  v.  State,  53  Ala.  29.  But  though  the  question 
of  inducement  is  primarily  for  the  court,  where  there  is  conflict  of  testimony  they 
ahould  submit  it  to  the  jury.    People  v.  Kurtz,  42  Hun,  (N.  Y.)  335. 
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Statute  11  As  12  Viot.  o.  42.  The  foregoing  pages  relate  only  to 
the  confessions  and  admissions  made  bj  persons  changed  with  offences 
to  third  persons,  and  not  to  those  made  to  magistrates  during  the  ex- 
aminations directed  to  be  taken  by  statute.^  Those  examinations  for- 
merly taken  under  the  1  &  2  P.  &  M.  c.l3,  2  &  3  P.  &  M.  c  10, 
and  7  Greo.  4,  a  64,  are  now  governed  by  the  11  &  12  Vict.  c.  42. 

That  statute,  after  pointing  out  the  mode  in  which  the  depositions 
are  to  be  taken,  enacts  by  s.  18,  ^^  That  after  the  examinations  of  all 
the  witnesses  on  the  part  of  the  prosecution  as  aforesaid  shall  have 
been  completed,  the  justice  of  the  peace  or  one  of  the  justices,  by  or 
before  whom  such  examination  shall  have  been  so  completed,  as  afore- 
said, shall,  without  requiring  the  attendance  of  the  witnesses,  read  or 
cause  to  be  read,  to  the  accused  the  depositions  taken  against  him, 
and  shall  say  to  him  these  words  or  woros  to  the  like  effect,  *  Having 
heard  the  evidence,  do  you  wish  to  say  anting  in  answer  to  the 
charge  ?  You  are  not  obliged  to  say  anything  unless  you  desire  to 
do  so,  but  whatever  you  say  will  be  taken  down  in  writing  and  may 
be  given  in  evidence  against  you  upon  your  trial ;'  and  whatever  the 
prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the  said  justice 
or  justices,  and  kept  with  the  depositions  of  the  ^vitnesses,  and  shall 
be  transmitted  with  them  as  hereinafter  mentioned ;  and  afterwards 
upon  the  trial  of  the  said  accused  person  the  same  may,  if  necessary, 
be  given  in  evidence  against  him  without  further  proof  thereof, 
unless  it  shall  be  proved  that  the  justice  or  justices  purporting  to 
sign  the  same  did  not  in  fact  sign  the  same:  Provided  always,  that 
the  said  justice  or  justices,  before  such  accused  person  shall  make 
any  statement,  shall  state  to  him  and  give  him  clearly  to  understand 
that  he  has  nothing  to  hope  from  any  promise  of  favor  and  nothing 
to  fear  fit)m  any  threat  which  may  have  been  holden  out  to  him  to 
induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that 
♦whatever  he  shall  then  say  may  be  riven  in  evidence  acainst  r-./.^ 
him  upon  his  trial,  notwithstanding  sa^  promise  or  threat;  pro-  i^^^ 

^  As  to  examinatioDB  tmder  the  itatiite  aea  People  v.  Bestell,  8  Hill,  289.    & 
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vided,  nevertheless^  that  nothing  herein  enacted  or  contained  shall  pie- 
vent  the  prosecutor  in  any  case  from  giving  in  evidence  any  admission 
or  confession  or  other  statement  of  the  person  accused  or  chai^ged, 
made  at  any  time,  which  by  law  would  be  admissible  as  evidence 
against  such  person.'^ 

Mode  of  taking  examinations — ^the  oaution.  The  28th  section  of 
the  above  statute  declares  that  the  forms  given  in  the  schedule  are  to 
be  deemed  good,. valid',  and  sufficient  in  law;  and  the  form  in  the 
schedule  does  not  contain  the  second  caution  mentioned  in  s.  18.  It 
has,  therefor^^  been  held  that,  if  the  first  caution  has  been  given,  the 
statement  of  the  prisoner  is  admissible  without  any  further  question. 
R.  V.  Bond,  1  Den.  C.  C.  517  ;  19  L.  J.,  M.  C.  138 ;  R,  v.  Sansome, 
1  Den.  C.  C.  145 ;  25  L.  J.,  M.  C.  143.  It  has  been  su^ested  that 
the  second  caution  was  intended  to  be  used  where  there  hasbeen  a  pre- 
vious promise  or  threat  made  to  the  prisoner.  Per  Alderson,  B.,  in 
R.  V.  Bond,  ut>i  supra;  and  Erie,  J.,  in  R.  v.  Sansome,  intimated  that 
it  would  be  prudent  in  justices  always  to  give  the  prisoner  the  second 
caution,  as  being  the  only  course  which  would  preclude  all  possibility 
of  question  as  to  the  admissibility  of  his  statement ;  for  as  it  was  not 
yet  decided  whether  that  caution  was  absolutely  requisite  when  a  pre- 
vious inducement  or  threat  had  been  held  out,  and  the  justice  could 
never  be  certain  whether  such  previous  threat  or  inducement  had  or 
had  not  been  held  out,  a  perplexing  question  might  arise  as  to  the  suf- 
ficiency of  the  first  caution  to  remove  the  effect  on  the  prisoner's  mind 
of  such  threat  or  inducement,  should  it  afterwards  appear  in  fact  that 
either  had  been  held  out.^ 

Mode  of  taking  examinations — ^mnst  not  be  npon  oath.  The  ex- 
amination of  a  prisoner  must  not  be  taken  upon  oath :  if  it  be  so,  it 
will  not  be  receivable  in  evidence.  This  was  frequently  so  held  before 
the  11  &  12  Vict.  c.  42,  was  passed ;  R.  v.  Smith,  1  Stark.  N.  P. 
242,  2  E.  C.  L.;  R.  v.  Rivers,  7  C.  &  P.  177,  32  E.  C.  L;  R.  v. 
Pikesley,  9  C.  &  P.  124,  38  E.  C.  L.*  This  of  course  does  not  apply 
to  a  confession  made  on  oath  by  the  prisoner  when  giving  testimony 
upon  another  inquiry.  And  the  deposition  of  a  witness  token  before 
magistrates  was  allowed  by  Cockbum,  C.  J.,  to  be  read  at  the  trial  as 
evidence  against  him,  although  after  his  evidence  was  taken  the  m^- 
istrates  committed  him  for  trial,  his  evidence  criminating  himself.  R, 
V.  Chidley,  8  Cox,  C.  C.  365. 

The  prisoner's  deposition  on  oath,  in  reference  to  such  inquiries,  is 

^  People  V.  Smith,  1  Wheeler's  C.  0.  54.  The  piisoner  is  not  boand  to  answer,  but 
if  he  submits  to  answer,  and  answers  fiilsely,  the  prosecutor  may  disprove  it,  and  it 
will  be  taken  strongly  against  the  prisoner.  Case  of  Goldsby  et  aL,  1  Bogen* 
Bee.  81.    a 

'  Nor  is  the  examination  of  any  person  under  arrest  admissible  if  conducted  in  vio- 
lation of  any  statute.  People  v,  Mondon,  4  N.  Y.  Crim.  Rep.  552.  Qf.  Hendrick- 
son  V.  People,  10  N.  Y.  13:  People  v,  McMahon,  15  N.  Y.  384;  Teachout  p.  People, 
41  N.  Y.  9 ;  People  ».  McGloin,  1  N.  Y.  Crim.  Rep.  105 ;  People  v.  McCallam,  3  Id. 
189 ;  People  v.  KeUy,  Id.  414 ;  People  v,  Jaehne,  4  Id.  478. 
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clearly  admissible.  3  Russ.  Cri.  482,  5th  ed.  Thus,  where  the  pris~ 
oner  was  tried  for  arson,  and  there  had  been  a  previous  inquiry,  l^ally 
held,  as  to  the  origin  of  the  Are,  at  which  the  prisoner  Had  beeTex- 
amined  on  oath  as  a  witness,  and  had  not  been  improperly  compelled 
to  answer  questions  tending  to  criminate  him,  his  depositions  thus  taken 
were  admitted  as  evidence  against  him.  R.  v.  Coote,  L.  R.  4  Pr.  C. 
599  ;  42  L.  J.  Pr.  C.  45,  poatj  Privilege  of  Witnesses.  It  was,  how- 
ever, formerly  doubted  whether,  if  a  person  who  had  given  evidence 
upon  oath  before  a  coroner  were  afterwards  made  the  subject  of  a  crim- 
inal charge  arising  out  of  the  same  facts,  his  deposition  could  be  given 
in  evidence  against  him.  R.  v,  Wheeley,  8  C.  &  P.  250,  34  E.  C.  L. ; 
but  in  several  *later  cases  thev  have  been  admitted.  R.  v.  Owen,  p^  ^- 
9  C.  &  P,  83,  38  E.  C.  L. ;  R.  v.  Colmar,  9  Cox,  C.  C.  506;  L  ^^ 
R.  V.  Bateman,  4  F.  &  F.  1068  ;  R.  t?.  Wiggins,  10  Cox,  C.  C.  562. 
In  R.  V.  Biggadike,  Lincoln  Winter  Assizes,  1868,  Byles,  J.,  admitted 
in  evidence  a  statement  upon  oath  made  by  the  prisoner  voluntarily, 
and  before  she  was  in  custody,  not  signed  by  her,  but  taken  down  in 
writing  by  the  coroner  at  the  time.  The  coroner  was  called.  His 
lordship  said  the  authorities  were  in  fitvor  of  the  admissibility  of  the 
evidence,  and  he  himself  had  no  doubt  on  the  subject,  llie  pris- 
oner, who  was  chained  with  wilfiil  murder  by  poisoning,  was  sen- 
tenced to  death  and  hanged.  In  the  case  of  William  York,  a  boy  ten 
years  old,  who  was  charged  before  the  coroner's  jury  with  muider, 
which  he  at  forst  denied,  but  on  being  closely  interrogated,  confessed, 
such  confession,  together  with  others  subsequently  made  to  the  magis- 
trates and  other  persons,  were  admitted  as  evidence  against  him,  Fost. 
C.  C.  70.  It  does  not  appear  whether  the  boy's  confession  before  the 
coroner  was  upon  oath  or  not.  1  Russ.  Cri.  110, 5th  ed.^  Certain  in- 
stances where  the  prisoner  may,  if  he  thinks  fit,  be  examined  on  oath^ 
will  be  found  set  out,  post,  under  the  head  of  Incompetency  of  Wit- 


Statements  made  by  the  prisoner  not  retomed  nnder  the  stat- 
ute. There  is  considerable  confosion  as  to  the  admissibility  of  state^ 
ments  made  by  the  prisoner  before  the  examining  magistrate,  which  are 
either  not  returned  at  all  in  the  depositions,  or  whidi,  being  returned, 
are  found  to  want  one  or  more  of  the  formalities  required  to  make 
them  available  under  the  statutes  from  time  to  time  in  force  on  this 
subject.  It  seems,  however,  clear,  that  if  no  examination  was  taken  in 
writing,  then  the  evidence  was  always  considered  admissible.  But 
this  must  be  distinctly  shown.  Thus  where  the  witness  stated  that  no 
examination  was  taken  down  in  writing,  Parke,  J.,  said,  "  As  all 
things  are  to  be  presumed  to  be  rightly  done,  I  must  have  the  magis- 
trate's clerk  called  to  prove  that  no  examination  of  the  prisoner  was 

^  People  V,  Martinec,  66  GaL  278 ;  Newton  v.  State,  21  Fla.  63 ;  People  v,  Mondon, 
4  N.  Y.  Oim.  R.  112.  Such  evidence  is  admiffiible  even  when  obtained  improperly. 
Greenleaf 'b  Evid.  13th  edition,  2  254  a. ;  State  v.  Garrett,  71  N.  G.  85.  CbiUro,  Farkaa 
«.  State,  60  Miss.  847 :  People  v.  Mondon,  4  N.  Y.  Ciim.  Kep.  552.  It  has  been  held 
admissible  to  oontraoict  the  defendant's  testimony  on  his  own  behalf  on  the  tiiaL 
Woods  V.  State,  63  Ind,  353. 
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taken  in  writing ;  and  unless  you  can  clearly  show  that  the  magis* 
trate's  clerk  did  not  do  his  duty,  I  will  not  receive  the  evidence.^'  R. 
V.  Packer,  Glouc.  Spr.  Ass.  1829,  3  Russ.  O.  505  (n),  5th  ed. ;  R.  t7. 
Phillips,  Wore.  Sum.  Ass.  1831.  Where  the  only  evidence  against 
the  prisoner  was  his  examination  before  the  magistrate,  which  w&i  not 
taken  in  writing,  either  by  the  magistrate  or  by  any  other  person,  but 
was  proved  by  the  tfivd  voce  testimony  of  two  witnesses  who  were 

5 resent,  all  the  judges  (except  Gould,  J.)  were  of  opinion  tliat  this  evi- 
ence  was  well  reoeivea.  K.  t;.  Huet,  2  Leach,  821.* 
So  it  has  been  held  that  remarks  or  statements  made  by  a  prisozfer 
after  the  commencement  of  the  investigation  before  the  magistrate, 
and  whilst  the  witnesses  are  giving  their  testimony,  are  receivable  in 
evidence  although  the  prisoner's  examination  is  aftenvards  taken  in 
writing.  Thus  where  one  of  two  prisoners  was  committed  before  the 
other  was  apprehended,  and  the  depositions  against  that  prisoner  were 
read  over  before  the  magistrate  to  the  other  prisoner,  and  aft«r  they 
were  read  the  prisoner  went  across  the  room  to  a  witness,  who  was 
called,  and  saia  something  to  him  so  loud  that  it  might  liave  been 
heard  by  the  magistrate  if  he  had  been  attending,  and  the  magistrate 
proved  the  examination  of  the  prisoner  before  nimself,  and  tiiat  the 
statement  to  the  witness  was  not  contained  in  it ;  Parke,  J.,  held 
that  what  the  prisoner  had  said  to  the  witness  might  be  given  in 
*fi21  *^^'^^®'^^*  ^*  ^*  Johnson,  Glouc.  Spr.  Ass.  1829,  3  Russ.  on 
J  Crimes,  509,  5th  ed.  So  where  a  man  and  woman  were  brought 
before  the  magistrate  on  a  charge  of  burglary,  and,  in  the  course  of  the 
examination  of  a  witness,  a  glove  was  produced,  which  had  been 
found  on  the  man  with  part  of  the  stolen  property  in  it ;  on  which 
the  man  said,  "  She  gave  me  the  glove,  but  she  knew  nothing  of  the 
robbery ;"  the  depositions  having  been  put  in,  and  the  clerk  to  the 
magistrates  having  proved  them,  and  there  being  no  such  statements, 
in  uie  depositions  or  the  examination  of  the  prisoner,  Erskine,  J., 
held  that  what  the  man  said  might  be  proved  by  parol  evidence,  R. 
r.  Hooper,  Glouc.  Sum.  Ass.  1842,  Id.  And  it  was  said  by  Best^ 
C.  J.,  tliat  his  opinion  was,  that  upon  clear  and  satisfactory  evidence, 
it  was  admissible  to  prove  something  said  by  the  prisoner  beyond  what 
was  taken  down  by  the  committing  magistrate.  Rowland  v.  Ashby, 
Ry.  &  Moo.  232,  21  E.  C.  L.  So  it  has  been  ruled  by  Parke,  J., 
tliat  an  incUlentcd  observation  made  by  a  prisoner  in  the  course  of  his 
examination  before  a  magistrate,  but  which  does  not  form  a  part  of 
the  judicial  inquiry,  so  as  to  make  it  the  duty  of  the  magistrate  to 
take  it  down  in  writing,  and  which  was  not  so  token  down,  may  be 
given  in  evidence  against  the  prisoner.  R.  v.  Moore,  Matthew^s  big. 
Cr.  Law,  157  ;  R.  v.  Spilsbury,  7  C.  &  P.  187,  32  E.  C.  L.,  per  Col- 
eridge, J.  But  where  it  ought  to  have  been  taken  down  in  writing, 
and  it  was  not,  Littledale,  J.,  ruled  that  it  was  inadmissible.  R.  o. 
Maloney,  MattheVs  Dig.  Cr.  Law,  157.  However,  where  on  the  ex- 
amination of  a  prisoner,  on  a  charge  of  stealing  sheep,  what 
was  said  as  to  the  string  of  certoin  sheep,  the  property  of 
1  McKenno's  Case,  5  Rogsr^  Bee.  4;  Collin's  Case,  4  Bogei^  Bee.  139.  & 
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one  person,  ^nis  taken  down  in  writing  by  the  magistrate,  but  not 
what  was  said  as  to  other  sheep,  the  property  of  another  person :  on  a 
question  reserved  for  the  opinion  of  the  judges,  whether  any  confession, 
as  to  the  latter  offence,  could  be  supplied  by  parol  evidence ;  and 
whether,  as  the  magistrate  had  taken  down  in  writing  everything  he 
heard,  and  intended  to  take  down  all  that  was  said  to  him,  and  be- 
lieved he  did  so,  parol  evidence  could  be  given  of  anjrthing  else  that 
had  been  addressed  to  him ;  the  judges  present  were  all  of  opinion 
that  the  evidence  was  admissible.     R.  v.  Harris,  1  Moody,  C.  C.  343. 
Mr.  Phillipps  remarks  on  this  case,  that  it  is  not  an  authority  for  the 
position  that  parol  evidence  is  admissible  of  a  statement  made  by  a 
prisoner,  which  has  not  been  taken  down  in  his  examination,  on  the 
ground  that  the  parol  testimony  there  received  related  to  another 
offence  distinct  from  that  mentioned  in  the  examination.     2  Phill.  on 
Ev.  119, 10th  ed.    See,  however,  Mr.  Greaves*  observations,  coTttray 
3  Ruas.  on  Crimes,  4th  ed.  451.     In  R.  v.  Lewis,  6  C.  &  P.  162,  25 
K  C.  L.,  where  R.  v.  Harris  was  cited,  Gumey,  B.,  said  it  was  very 
dangerous  to  admit  such  evidence,  and  thought  it  ought  not  to  be  done 
in  the  case  before  him.     So  where  the  magistrate's  clerk,  in  taking 
down  the  examinations  of  three  prisoners,  had  left  a  blank  whenever 
any  one  had  mentioned  the  name  of  either  of  the  other  prisoners,  Pat- 
teson,  J.,  refiised  to  allow  the  blanks  to  be  supplied  by  the  parol  evi- 
dence of  the  clerk,  observing  that  the  rule  ought  not  to  be  extended. 
R.  i;.  Morse,  8  C.  &  P.  605,  34  E.  C.  L.    In  R.  v.  Weller,  2  C.  & 
K.  223,  61  E.  C.  L.,  Piatt,  B.,  refused  to  receive  evidence  of  some- 
thing that  was  said  by  the  prisoner  before  the  magistrate,  in  the  course 
of  t£e  examination  of  the  witnesses,  but  which  cud  not  appear  in  the 
depositions.     In  R.  v,  Watson,  3  C.  <&K.  Ill,  on  the  other  hand, 
where  the  prisoner   made  a  statement   under  similar  circumstances 
which  was  written  down  in  the  depositions,  but  not  signed  by 
*the  prisoner,  Patteson,  J.,  held  that  it  was  not  evidence  per  «6,  r  :^^t^ 
but  that  any  one  who  heard  the  prisoner  make  it  might  give  evi-  L 
dence  of  it.     In  R.  v.  Stripp,  25  L.  J.,  M.  C.  109,  the  prisoner  was 
brought  before  a  magistrate  on  a  charge  of  stealing  a  cash-box ;  no 
evidence  Mras  given,  the  policeman  asking  for  a  remand,  but  the  pris- 
oner made  a  statement.     This  statement  was  repeated  by  the  police- 
man at  the  second  examination,  and  was  embodied  in  his  deposition. 
Evidence  of  this  statement  was  also  given  by  the  policeman  at  the 
trial,  and  the  question  was  reserved,  whether  or  no  it  was  properly 
received,  the  prisoner  not  having  been  previously  cautioned.     The 
judges  held  that  it  was ;  Jervis,  C.  J.,  saying,  "  It  is  scarcely  neces- 
sary to  observe  that  the  caution  and  warning  prescribed  by  the  statute 
is  intended  to  apply  to  the  final  proceeding  only,  when,  after  all  the 
witnesses  have  been  examined,  the  prisoner  is  asked  whether  he  has 
anything  to  say  in  answer  to  the  charge.     This  provision  of  the  stat- 
ute, however,  does  not  exclude  any  declaration  or  voluntary  statement 
made  by  the  party  accused  before,  during,  or  after  the  inquiry." 

Upon  the  whole,  it  seems  perfectly  clear  that  what  is  said  by  a  pris- 
oner at  any  time  during  the  preliminary  inquiry  before  a  magistrate 
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taken  in  writing ;  and  unless  yon  can  clearly  show  that  the  magia- 
trate's  clerk  did  not  do  his  duty,  I  will  not  receive  the  evidence."  R. 
V.  Packer,  Glouc.  Spr.  Ass.  1829,  3  Russ.  Cr.  505  (n),  5th  ed. ;  R.  r. 
Phillips,  Wore.  Sum.  Ass.  1831.  Where  the  only  evidence  against 
the  prisoner  was  his  examination  before  the  magistrate,  which  was  not 
taken  in  writing,  either  by  the  magistrate  or  by  any  other  person,  but 
was  proved  by  the  vivd  voce  testimony  of  two  witnesses  who  were 

S resent,  all  the  judges  fexoept  Gould,  J.)  were  of  opinion  that  this  evi- 
enoe  was  well  reoeivea.     K.  v.  Huet,  2  Leach,  821.* 
So  it  has  been  held  that  remarks  or  statements  made  by  a  prisoiier 
after  the  commencement  of  tlie  investigation  before  the  magistrate, 
and  whilst  the  witnesses  are  giving  their  testimony,  are  receivable  in 
evidence  although  the  prisoner's  examination  is  afterwards  taken  in 
writing.     Thus  where  one  of  two  prisoners  was  conmiitted  before  the 
other  was  apprehended,  and  the  depositions  against  that  prisoner  were 
read  over  before  the  magistrate  to  the  other  prisoner,  and  after  they 
were  read  the  prisoner  went  across  the  room  to  a  witness,  who  was 
called,  and  saia  something  to  him  so  loud  that  it  might  liave  been 
heard  by  the  magistrate  if  he  had  been  attending,  and  the  magistrate 
proved  the  examination  of  the  prisoner  before  nimself,  and  that  the 
statement  to  the  witness  was  not  contained  in  it ;  Parke,  J.,  held 
that  what  the  prisoner  had  said  to  the  witness  might  be  given  in 
*fi2l  *ev{dence.     R.  v.  Johnson,  Glouc.  Spr.  Ass.  1829,  3  Ross,  on 
J  Crimes,  509,  5th  ed.     So  where  a  man  and  woman  were  brought 
before  the  magistrate  on  a  charge  of  burglary,  and,  in  the  coiurse  of  the 
examination  of  a  witness,   a  glove  was  produced,  which  had  been 
found  on  the  man  with  part  of  the  stolen  property  in  it ;  on  whidi 
the  man  said,  "  She  gave  me  the  glove,  but  she  knew  nothing  of  the 
robbery ;"  the  depositions  having  been  put  in,  and  the  clerk  to  the 
magistrates  having  proved  them,  and  there  being  no  such  statements, 
in  uie  depositions  or  the  examination  of  the  prisoner,  Erskine,  J., 
held  that  what  the  man  said  might  be  proved  by  parol  evidence,  R. 
V.  Hooper,  Glouc.  Sum.  Ass.  1842,  Id.    And  it  was  said  by  Best, 
C.  J.,  tiiat  his  opinion  was,  that  upon  clear  and  satisfactory  evidence, 
it  was  admissible  to  prove  something  said  by  the  prisoner  beyond  what 
was  taken  down  by  the  committing  magistrate.     Rowland  v.  Ashbv, 
Ry.  &  Moo.  232,  21  E.  C.  L.     So  it  has  been  ruled  by  Parke,  J., 
that  an  iticidental  observation  made  by  a  prisoner  in  the  course  of  his 
examination  before  a  magistrate,  but  which  does  not  form  a  part  of 
the  judicial  inquiry,  so  as  to  make  it  the  duty  of  the  magistrate  to 
take  it  down  in  writing,  and  which  was  not  so  taken  down,  mav  be 
given  in  evidence  against  the  prisoner.     R.  v.  Moore,  Matthew's  t)iy. 
Cr.  Law,  157  j  R.  v.  Spilsbury,  7  C.  &  P.  187,  32  E.  C.  L.,  pjr  Col- 
eridge, J.     But  where  it  ought  to  have  been  taken  down  in  writing, 
and  it  was  not,  Littledale,  J.,  ruled  that  it  was  inadmissible.     R.  v. 
Maloney,  Matthew's  Dig.  Cr.  Law,  157.     However,  where  on  the  ex- 
amination of  a    prisoner,    on    a  charge  of  stealing    sheep,   what 
was   said  as  to    the    string   of   certain  sheep,  the    property   of 
iM(£eimo'flCa8e,5BogenrB6&4;  Collin'8  0B6e,4Bog6^  & 
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reconcilable  on  this  principle.  See  R.  v.  Lambe,  2  Leach,  552 ;  R.  v. 
Thomas,  2  Leach,  637  ;  R.  v.  Bennet,  2  Leach,  553  (n) ;  R.  v.  Telicote, 
2  Stark,  N.  P.  483,  3  E.  C.  L.;  and  see  R.  t?.  Jones,  2  Russ.  658 ;  R. 
V.  Sykes,  Shrewsbury  Spr.  Ass.  1830,  3  Russ.  on  Cr.,  by  Greaves,  456, 
4th  ed. ;  R.  v.  Wilson,  Shrewsbury  Spr.  Ass.  1830,  Id.  Where,  there- 
fore, before  the  11  &  12  Vict.  c.  42,  the  prisoner  revised  to  sign  the 
memorandum  of  his  statement,  or  to  acknowledge  its  truth,  it  was  ne- 
cessary to  prove  the  statement  by  a  witness  who  heard  it.  See  2  Piiili. 
Ev.  116,  10th  ed. 

Ezazninations  informal — ^osed  to  refresh  the  memory  of  wit- 
ness. It  has  already  appeared  that  if  the  examination  of  a  prisoner  has 
been  taken  down  in  writing,  but  not  in  such  a  manner  as  that  the 
writing  itself  is  admissible  under  tibe  statute,  parol  evidence  of  what 
the  prisoner  said  is  admissible  ;  and  in  such  case  the  writing  may  be 
referred  to  by  the  witness  who  took  down  the  examination,  in  order 
to  refresh  his  memory.  Where  a  person  had  been  examined  before 
the  lords  of  the  council,  and  a  witness  took  minutes  of  his  examina- 
tion, which  were  neither  read  over  to  him  after  they  were  taken,  nor 
signed  by  him,  it  was  held  that  although  they  could  not  be  admitted 
in  evidence  as  a  judicial  examination,  yet  the  witness  might  be 
allowed  to  re&esh  his  memory  with  them,  and  having  looked  at  them, 
to  state  what  he  believed  was  the  substance  of  what  the  prisoner  con- 
fessed in  the  course  of  his  examination.  R.  v.  Layer,  16  How.  St, 
Tr.  215.  So  where  an  examination  taken  at  several  times,  was  re- 
duced into  writing  by  the  magistrate,  and  on  its  being  completed, 
was  read  over  to  the  prisoner,  but  he  declined  to  sign  it,  acknowl- 
edging at  the  same  time  that  it  contained  wliat  he  had  stated, 
almou^h  he  afterwards  said  that  there  were  many  inaccuracies  in  it, 
it  was  neld  that  this  might  be  used  as  a  memorandum  to  refresh  the 
memory  of  the  magistrate,  who  gave  parol  evidence  of  the  prisoner's 
statements  R.  v.  Jones,  2  Russ.  658  (?/).  So,  in  R.  v.  Telicote,  supra, 
supposing  the  written  document  was  inadmissible,  yet  the  clerk  of  the 
magistrate,  who  was  called  as  a  witness,  might  have  proved  what  he 
heard  the  prisoner  say  on  his  examination,  and  have  refreshed  his  me- 
mory by  means  of  the  examination  which  he  had  written  down  at  the 
time.  2  Russ.  658 ;  see  4  C.  &  P.  550  («),  19  E.  C.  L.  And  see 
R.  V.  Watson,  3  C.  &  K,  111.  So  where,  on  a  charge  of  felony,  the 
examination  of  the  prisoner  was  reduced  into  writing  by  the  magis- 
trates' clerk,  but  nothing  appeared  on  the  face  of  the  paper  to  show 
that  it  was  an  examination  talcen  on  a  charge  of  any  felony,  or  that  th(^ 
magistrates  who  simed  it  were  tlien  acting  as  magistrates;  Patteson, 
J.,  permitted  the  clerk  to  the  magistrates  to  be  called,  and  to  refresh 
his  memory  from  this  paper.  R.  v.  Tarrant,  6  C.  &  P.  182,  25  E.  C.  L, ; 
*and  see  R.  v.  Pressley,  Id.  183,  25  E.  C.  L. ;  R.  v.  Bell,  5  C.  r^^R 
&  P.  162,  24  K  C.  L. ;  and  R.  v.  Watson,  3  C.  &  K.  111.  L  ^^ 

Mode  of  proof.     If  the  examination  has  been  taken  in  conformity 
with  the  provision  of  the  statute,  it  proves  itself.    But  should  there 
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be  alterations  or  erasures^  the  clerk  to  the  magistrates^  or  some  person 
who  was  present  at  the  time,  should  be  called  to  explain  them.  Where, 
upon  an  indictment  for  murder,  it  was  proposed  to  prove  the  prisoner's 
examination  before  the  coroner  by  evidence  of  the  nandwriting  of  the 
latter,  and  by  calling  a  person  w&o  was  present  at  the  examination,  it 
appeanng  that  there  were  certain  interlineations  in  the  examination, 
Lord  Lyndhurst  said,  that  he  thought  the  derk  who  had  taken  down 
the  examination  ought  to  be  called,  and  the  evidence  was  withdrawn. 
R.  V,  Brogan,  Lane.  Sum.  Asa.  1834,  MS. 

Evidence  against  the  prisoner  only.  In  R.  v.  Haines,  1  F.  &  F. 
86,  Crowder,  J.,  refused  to  allow  the  prisoner's  statement  which  had 
not  been  put  in  evidence  by  the  counsel  for  the  prosecution  to  be  put 
in  on  behalf  of  the  prisoner.  And  it  is  evidence  only  against  the 
prisoner  who  makes  it.  If  two  prisoners  be  taken  before  the  magis- 
trate on  a  charge,  a  statement  made  by  the  first  prisoner  cannot  be 
given  in  evidence  against  a  second  prisoner,  because  when  before  the 
magistrate  the  second  prisoner  is  only  called  upon  to  answer,  if  he 
pleases,  the  depositions  which  have  been  given  on  oath  against  him, 
and  not  what  the  other  prisoner  may  have  said  on  his  examination. 
R.  V,  Swinnerton,  C.  &  M.  593,  41  E.  C.  L.,  per  Patteson,  J.  As  to 
the  examination  being  put  in  by  the  direction  of  the  court,  see  pod^ 
tit.  Practioe. 
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Depositiong — ^when  admissible.  The  question  of  the  admissibil- 
ity of  evidence  in  criminal  cases  of  what  are  usually  called  depoaitiona 
is  one  by  no  means  free  from  difficulty.  It  is  not  within  the  scope  of 
this  work  to  enter  at  length  into  the  discussion  of  this  question,  but  it 
is  necessary  to  point  out  the  rules  which  have  been  generally  acknowl- 
edged, the  difficulties  which  have  arisen,  and  the  opinions  which  have 
been  expressed  in  reference  to -this  subject.* 

It  is  a  well-known  rule  of  evidence,  and  one  which  is  treated  as 
generally  applicable  both  to  civil  and  criminal  cases,  that  what  a  wit- 
ness has, once  stated  on  oath  in  a  judicial  proceeding  may,  if  that  wit- 
ness cannot  possibly  be  produced  again,  be  given  in  evidence,  provided 
the  inquiry  be  substantially  the  same  on  both  occasions,  and  bet^veen 
the  same  parties.  This  applies  not  only  to  evidence  taken  at  different 
stages  of  the  same  inquiry,  but  to  successive  inquiries  into  the  same 
matter ;  as,  for  instance,  to  a  new  trial  granted  in  a  case  of  mis- 
demeanor. 

It  is  also  a  well-known  rule  of  evidence  that  upon  any  point  ma- 
terial to  the  issue,  a  witness  may  be  contradicted  or  discredited  by 
showing  that  he  has  on  a  previous  occasion  made  statements  at  vari- 
ance with  that  made  by  him  at  the  trial.  This  includes  all  previous 
statements  of  tlie  witness,  whether  on  oath  or  not,  and  whetner  in  a 
judicial  proceeding  or  not.  And  as  to  this  rule,  see  now  28  &  29 
Vict,  c  18,  ss.  4,  5,  postf  Examination  of  Witnesses. 

Now  it  is  obvious  that  a  totally  different  class  of  considerations 
will  apply  to  the  proof  of  the  previous  statements  according  as  they 
are  used  as  evidence  in  chief,  or  to  discredit  the  witness  only.     It  is 

^  There  is  no  aathoritv  at  common  law  for  taking  depositions  in  criminal  cases  ont 
of  court  without  the  consent  of  the  defendant  People  r.  Restell,  3  Hill,  289.  Depo- 
sitions in  perpetual  remembrance,  taken  before  an  indictment  is  found,  are  not  ad- 
missible on  the  trial  of  the  indictment.  Commonwealth  r.  RicketsoxL  5  Mete  412. 
See  Johnson  v.  State,  27  Tex.  758;  Bichardson  v.  People,  31  IlL  170.    S. 
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♦671  *^^'^*^ty  necessary,  therefore,  in  considering  how  such  previ- 
J  ous  statements  are  to  be  proved,  never  to  lose  sight  of  the  pur- 
pose for  \yhich  they  are  beii^  used ;  and  it  is  from  not  doing  so  that 
much  of  the  confusion  on  this  point  of  the  law  of  evidence  has  arisen. 
In  criminal  cases  it  is  generally  with  respect  to  the  preliminary  in- 
quiry before  magistrates  on  charges  of  felony  and  misdemeanor  that 
tliis  question  assumes  its  greatest  importance;  when,  therefore,  in  what 
follows,  we  speak  of  deposiHonSy  it  will  be  understood  that  dqxmlions 
so  taken  are  alone  referred  to. 

Depositions  when  used  to  oontradiot  a  witness — ^how  proved. 
The  folloMring  rules  relating  to  this  question  were  laid  down  by  the 
judges  after  the  passing  of  the  Prisoners  Counsel  Act,  6  &  7  Will.  4, 
c.  114  rsee  7  C.  &  P.  676,  32  E.  C.  L.). 

1.  That  where  a  witness  for  the  cro^vn  has  made  a  deposition  before 
a  magistrate,  he  cannot,  upon  his  cross-examination  tnr  the  prisoner's 
counsel,  be  asked  whether  he  did  or  did  not  in  his  deposition  make 
such  or  such  statement,  ^ntil  the  deposition  itself  has  been  read,  in 
order  to  manifest  whether  such  statement  is  or  is  not  contained  therein, 
and  that  such  deposition  must  be  read  as  part  of  the  evidence  of  the 
cross-examining  counsel. 

2.  That  after  such  deposition  has  been  read,  the  prisoner's  counsel 
may  proceed  in  his  cross-examination  of  the  witness  as  to  any  supposed 
contradiction  or  variance  between  the  testimony  of  the  witness  in  court 
and  his  former  deposition  ;  aft;er  which  the  counsel  for  the  prosecution 
may  re-examine,  and  afl«r  the  prisoner's  counsel  has  adaressed  the 
jury,  will  be  entitled  to  reply.  And  in  case  the  counsel  for  the  prisoner 
comments  upon  any  supposed  variances  or  contradiction  without  hav- 
ing read  the  deposition,  the  court  may  direct  it  to  be  read,  and  the 
counsel  for  the  prosecution  will  be  entitled  to  reply  upon  it. 

3.  That  the  witness  cannot  in  cross-examination  be  compelled  to 
answer  whether  he  did  or  did  not  make  such  and  such  a  statement  be- 
fore the  magistrate  until  aft;er  his  deposition  has  been  read,  and  it 
appears  that  it  contains  no  mention  of  such  a  statement.  In  that  case 
the  counsel  for  the  prisoner  may  proceed  with  his  cross-examination ; 
and  if  the  witness  admits  such  statements  to  have  been  made,  he  may 
comment  upon  such  admission  or  upon  the  effect  of  it  upon  the  other 
part  of  his  testimony ;  or,  if  the  witness  denies  that  he  made  such  a 
statement,  the  counsel  for  the  prisoner  may  then,  if  such  statement  be 
material  to  the  matter  in  issue,  call  witnesses  to  prove  that  he  made 
such  statement.  But  in  either  event  the  reading  of  the  deposition  is 
the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply. 

The  effect  of  these  rules  is  that  the  depositions  returned  by  tlie 
magistrates  before  whom  the  preliminary  inouiry  took  place  must,  if 
anything  said  upon  that  inquiry  is  to  be  used  for  the  purpose  of  dis- 
ci'cditing  a  witness,  be  first  put  in  evidence ;  but  these  rules  expressly 
recognize  that  what  appears  upon  the  depositions  is  not  in  any  way 
conclusive  as  to  what  passed  on  that  occasion,  whidi,  ailer  the  deposi- 
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tions  have  been  once  read,  may  be  proved  by  the  witness's  admiasion, 
or,  if  it  be  material  to  the  issue,  by  other  witnesses  who  were  present. 
This  appears  to  be  the  view  taken  by  Erie,  J.,  in  R.  v,  Curtis,  2  C.  & 
K.  763,  61  E.  C.  L.  These  rules  must  now  be  read  in  connection 
with  28  &  29  Vict.  c.  18,  ss.  4,  5,  and  it  seems  to  *be  doubtful  r^^^. 
whether  they  are  any  longer  in  force.  See  Tayl.  on  Ev.,  p.  ^ 
1255,  6th  ed.     See  j>0Bt,  Examination  of  Witnesses. 

It  has  been  sng^ted  that  there  is  a  diiference  between  adding  to 
and  varying  depositions;  per  Alderson,  B.,  in  R.  v,  Coveney,  7  C.  &  P. 
667,  32  E.  C.  L. ;  and  there  can  be  no  doubt  that,  as  a  general  prin- 
ciple, you  may  add  to  but  not  vary  written  evidence.  See  infra.  The 
question  is  whether  that  principle  is  applicable  to  the  case  now  under 
consideration.  At  common  law  the  return  of  the  magistrate  would  not 
be  even  admissible  to  contradict  a  witness,  any  more  than  a  judge's 
notes  in  a  civil  case ;  but  ever  since  the  statute  of  the  1  &  2  P.  &  M. 
c.  1 3,  this  return  has  been  considered  as  admissible ;  but  on  the  general 
principles  of  evidence,  this  would  not  exclude  additions  whidi  were 
not  variations. 

Depositions  when  used  as  substantive  evidence — ^how  proved. 

When  depositions  taken  before  the  magistrate  are  used  to  supply  the 
testimony  of  an  absent  witness,  there  is  then  considerable  authority  for 
saying  that  the  return  of  the  magistrate  is  the  best  and  only  evidence 
as  to  what  was  said  before  him.  That  it  is  the  best  evidence  has 
always  been  acknowledged,  and  was  laid  down  by  Lord  Mausfield  in 
E.  V.  Fearshire,  1  Lea.  202  ;  and  that  it  is  the  only  evidence  has  also 
generally  been  acknoAvledgcd,  and  was  so  said  by  Mr.  Justice  Holroyd 
in  R.  V.  Thornton,  2  Ph.  &  Arn.  Ev.  104,  10th  ed.  (n)} 

As  already  pointed  out,  there  is  a  diiference  between  adding  to  and 
varying  written  evidence,  and  it  has  been  sometimes  urged  tnat  even 
where  a  deposition  is  used  as  substantive  evidence,  it  might  be  added 
to  though  not  varied.  But  it  must  be  recollected  that,  under  the  statute 
11  &  12  Vict.  c.  42,  8.  17,  infray  if  the  magistrates  do  their  duty,  the 
return  of  the  depositions  will  be  both  excltmve  and  inclusive;  and 
though  it  cannot  be  denied  that,  on  general  principles  of  law,  a  depo- 
sition may  be  added  to,  tliere  are  very  sound  reasons  why  an  exception 
should  be  made  in  this  particular  case ;  for  there  might  be  very  great 
danger  in  trusting  to  the  oral  repetition  of  testimony,  which,  under  all 
circumstances,  must  be  less  satisfactory  than  that  ordinarily  given. 

These  considerations  do  not  apply  with  equal  force  to  depositions 
produced  for  the  purpose  of  contradicting  or  lessening  the  credit  of  a 
witness.  For,  in  the  first  place,  many  matters  which  do  not  appear 
material  to  the  charge  at  the  preliminary  inquiry,  and  which,  there- 
fore, would  not  be  returned,  may  become  exceedingly  important  for 
the  purpose  of  testing  the  truth  of  the  testimony  of  a  witness ;  and, 
moreover,  the  witness  being  himself  then  and  there  present,  his  own 
memory  and  conscience  can  be  searched  as  to  what  was  really  said 
before  the  magistrate. 

^  Wright  V.  Bute,  50  Mias.  332;  aoero  v.  Stated  54Ga.  156. 
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The  result  suggested  is,  that  to  discredit  a  witness  the  depositions 
may  be  added  to  but  not  varied,  but,  when  they  are  used  as  sub- 
stantive evidence,  tlie  return  of  the  justices  is  final  and  conclusive. 
There  is  still  one  difficult  question  which  is  not  unlikely  to  arise, 
and  which  has  not  yet  been  oiscussed ;  i,  e,,  whether,  if  no  deposition 
be  returned  by  the  magistrate,  or  one  which  from  some  informality 
cannot  be  ased,  whether  in  any  case  other  evidence  ought  to  be  re- 
ceived of  what  was  said  by  the  witness.  It  will  scarcely  be  denied 
that,  on  general  principles,  all  the  usual  evidence  would  be  let  in  in 
such  a  case,  but  it  is  unnecessary  to  repeat  the  arguments  which  go 
to  show  that,  as  substantive  evidence,  nothing  should  be  receiv^, 
*69l  *^^''^'^  ^  ^^*  returnable  by  the  magistrate.  See  also  the  re- 
J  marks,  ante,  pp.  61,  62,  63. 

Depositions  when  admissible  as  substantive  evidence.  Deposi- 
tions are  admissible  as  substantive  evidence  at  common  law,  shoula  the 
witness  be  either  dead,*  Hale,  P.  C.  305 ;  R.  v.  Westbeer,  Lea.  C.  C. 

'  So  the  evidence  given  by  a  witness,  since  dead,  on  a  former  trial,  is  competent 
Wilber  t;.  Selden,  6  Cow.  162 ;  Johnston  v.  State,  2  Yerg.  58 ;  Watson  v.  Lbbon  Bridge 
14  Me.  201 ;  State  v.  De  Witt,  2  HiU.  S.  C.  282;  Keecher  v.  Hamilton,  3  Dana,  38; 
Kelley's  Exr.  r.  Connell's  Adm.,  3  Dana,  533 ;  Robson  r.  Doe,  2  Blackf.  308.  [Owens 
r.  State.  63  Miss.  450 ;  Strickland  r.  Hudson,  55  Miss.  235 ;  Summons  r.  State,  5  O.  St. 
325 ;  Bamett  v.  State,  54  111.  325 ;  Ck)mmonwealth  v.  Richai^  18  Hck.  (Mass.) 
434;  Broyles  v.  State,  47  Ind.  251 ;  Brown  v.  Commonwealth,  73  Rl  St  321.  Even 
though  in  the  previous  trial  the  jury  was  empaneled  under  an  unconstitutional 
statute.  State  r.  Johnson,  12  Nev.  121.]  In  Virginia  it  has  been  held  inad- 
missible in  criminal  cases.  Finn  v.  Commonwealth,  4  Kand.  501.  [Under  the  Texan 
code  such  evidence  may  be  introduced  ^th  by  the  State  and  bv  the  accused.  John* 
son  V.  State,  1  Tex.  App.  333 ;  Black  v„  State,  Id.  368.]  In  a  cnminal  case  the  public 
prosecutor  will  not  be  allowed  to  use  the  testimony  given  by  a  witness  at  a  former 
trial  of  the  same  indictitient,  though  he  be  absent  from  tlie  State.  People  t*.  Newman, 
5  Hill,  295.  So  the  evidence  is  admissible  where  the  witness  has  become  unable  to 
speak  from  paralysis.  Rogers  v,  Raborg,  2  6.  &  J.  54.  [But  not  where  he  is  unable 
to  attend  the  trial  from  sickness  merely.  McClain  v.  Conmionwodtk  99  Pa.  St  86.] 
It  is  not  enough  that  he  has  forgotten.  Drayton  v.  Well,  1  N.  &  McC.  409.  Nor 
that  he  has  become  interested.  Chess  v.  Chess,  17  S.  &  R  409 ;  Irwin  r.  Reed  et  al., 
4  Y.  512.  Nor  that  he  has  been  convicted  of  an  infamous  crime.  Le  Baron  v.  Crom- 
hie,  14  Mass.  234.  Nor  it  seems  that  he  is  not  to  be  found.  Wilbur  v.  Selden,  6  Cow. 
162 ;  Arderry  o.  Commonwealth,  3  J.  J.  Marsh.  185.  OontrOj  Magill  v.  Cauffinan,  4 
S.  &  R.  319 ;  Rogers  v,  Raboi>^,  3  G.  A  J.  54 ;  Pettibone  v.  Derringer,  4  Wash.  C,  C 
215 ;  Reed  o,  Bertrandt,  Id.  538.  [The  testimony  of  a  witness  for  the  defence,  when 
reduced  to  writing  at  the  preliminary  examination,  is  admissible  at  the  trial,  when 
the  witness  cannot  be  produced.  State  v.  Stewart,  34  La.  Ann.  1037.  By  California 
statute  a  deposition  of  an  absent  witness  taken  before  a  magistrate  may  be  read  at  the 
trial.  People  v.  Oiler,  66  Cal.  101,]  The  very  words  of  the  witness  must  be  sworn 
to.  United  States  r.  Wood,  3  Wash.  C.  C.  440 ;  Wilbur  ».  Selden,  6  Cow.  162 ;  Ballen- 
ger  f.  Barnes,  3  Dev.  460 ;  Bowie  v.  O* Neill  et  al.,  5  H.  &  J.  266.  But  rmtra,  Caton 
et  al.  V,  Lennox  et  al.,  5  Rand.  31 ;  Cornell  r.  Green,  10  S.  &  R.  14.  The  whole  ex- 
amination must  be  given.  W^olf  v.  Wyeth,  11  S.  &  R.  149.  See  the  following  cases 
as  to  notes  of  counsel.  Lightner  v.  Willie,  4  S.  &  R.  203 ;  Watson  v.  Gildav,  11  Id. 
337 ;  Chess  v.  Chess,  17  Id,  409 ;  Miles  f.  O'Harraj  4  Binn.  110;  Foster  r.  Shaw,  7  8.  A 
R.  156.  [On  stenographers'  notes.  People  v.  Sligh,  48  Mich.  54 ;  People  v,  QnrisiL 
69  Cal,  343 ;  People  v.  Chung  Ah  Chue,  57  Cal.  567.]  The postea  of  the  former  inal 
must  be  produced.  Beales  v,  Guernsey,  8  Johns.  446.  It  is  error  to  prove  what  a 
deceased  witness  testified  to  upon  a  former  trial  between  the  same  parties,  without 
provinz  the  fact  of  such  trial  bv  the  record ;  but  the  error  is  cured  if  such  record  proof 
be  produo<>d  before  the  close  of  the  evidence.  Weart  v.  Hoagland,  Adm.,  2  Zab.  617. 
When  a  witness,  who  has  once  testified  upon  the  trial  of  a  case,  has  deceased,  his  tea- 
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12 ;  R.  V.  Bromwich,  1  Lev.  180 ;  Sdk.  281 ;  B.  N.  P.  242 ;  or  be  in 
such  a  state  as  never  to  be  likely  to  be  able  to  attend  the  assizes ;  R.  i;. 

timony  may  be  used  upon  a  sabseqnent  trial  of  the  same  case,  provided  the  Bubstanoe 
of  what  is  testified,  both  in  chief  and  on  cross-examination,  can  be  proved  in  the  very 
words  used  by  him.  Marsh  v.  Jones,  21  Vt.  378.  It  is  not  enougn  that  the  former 
trial  was  upon  the  same  general  subject ;  the  point  in  issue  must  be  the  same.  Melvin 
p.  Whiting,  7  Pick.  79.  [See  State  r.  McNeill,  33  La.  Ann.  1332 ;  contra,  McCUiin  v. 
Commonwealth,  99  Pa.  St.  86.]  So  evidence  of  what  a  deceased  witness  swore  on  a 
Question  of  bail,  is  inadmissible  on  the  trial  of  the  cause.  Jackson  et  al,  r.  Winchester, 
4  Dall.  206.  See  Jessup  r.  Cook,  1  Halst  434.  Where  a  person  is  ofiered  as  a  witness 
to  prove  the  testimony  of  a  deceased  witness  on  a  former  trial  of  the  same  cause, 
he  cannot  be  permitted  to  testify,  if  he  states  that  he  can  give  onlv  the  substance  of 
such  testimony,  but  not  the  langua^  of  the  witness.  Warren  v.  Nicholls,  6  Mete  261. 
Where,  in  the  trial  of  a  cause,  it  is  necessary  and  proper  to  prove  what  a  deceased 
witness  swore  on  a  former  trial  between  the  same  parties,  where  the  issue  and  matter 
in  controversy  is  the  same,  it  is  sufficient  for  a  living  witness,  who  is  called  to  testify, 
to  prove  tluit  the  deceased  witness  swore  to  certain  /acte,  and  he  need  not  prove  the 
precise  words  employed  by  such  deceased  witness.  Garratt  v.  Johnson,  11  6.  &  J. 
173.  [A  statement  Uiereof  in  a  bill  of  exceptions  w<yuld  be  inadmissible  as  contra- 
vening the  constitutional  right  of  the  accused  to  meet  the  witness  fiice  to  face.  Kean 
r.  Commonwealth,  10  Bush  (ICy.)  180.  But  the  witness  may  use  the  bill  of  exceptions 
to  refresh  his  memory.  State  r.  Able,  65  Mo.  857.]^  Where  the  merits  were  tried  on 
a  former  suit,  but  the  verdict  was  against  the  phuntiiT,  solely  on  the  ground  of  his 
incapacity  to  recover  for  want  of  intere^  in  the  note  sued  upon,  the  evidence  given  bv 
witnesses  then  examined  is  admissible,  if  they  are  out  of  the  State.  Hacker  v.  Jami- 
son, 2  W.  &  S.  433.  The  absence  of  a  witness  from  the  State,  so  &r  as  it  affects  the 
admissibility  of  secondary  evidence,  has  the  same  effect  as  his  death.  [In  civil  issues.] 
Alter  V.  Berghaua,  8  W.  77.  [Emig  v.  Diehl,  76  Pa,  St.  359.  But  not  in  criminal 
trials.  Sullivan  v.  State,  6  Tex.  App.  319 ;  Collins  v.  Commonwealth,  12  Bush.  (Ky.) 
271.]  If  a  witness  be  out  of  the  State,  notes  of  his  testimony,  proved  to  have  been 
correctly  taken  upon  a  former  trial  of  the  cause,  may  be  read  in  evidence.  But  if  it 
appears' that  the  witness  absented  himself  from  that  trial  before  he  was  fully  examined, 
his  testimony  given  cannot  be  read  in  evidence.  Noble  v.  McOlintock,  6  W.  <&  S.  58. 
A  party  is  not  entitled  to  the  benefit  of  the  testimony  of  a  witness  who  dies  (^r  he 
lias  been  examined  and  testified,  and  before  the  opposite  party  has  had  an  opportunity 
to  avail  himself  of  a  croas-examination.  Kissam  v,  l^orrest,  25  Wend.  651.  [See 
People  V.  Penliollow,  42  Hun.  (N.  Y.)  103.]  The  testimony  of  a  witness  since 
dec^tsed,  on  a  former  trial,  taken  down  in  writing  and  sworn  to,  though  not  from 
recollection,  maLV  be  given  in  evidence.  Van  Buren  v.  Cockbum,  14  Barb.  118 ;  Big^ 
gins  17.  Brown,  12  Ga.  271 ;  Walker  v.  Walker,  14  Id.  242.  In  a  criminal  case  the 
prosecutor  will  not  be  permitted  to  use  the  testimony  given  by  a  witness  at  a  previous 
trial,  although  he  be  absent  from  the  State.  People  v.  Newman,  5  Hill.  295.  The 
deposition  of  a  witness  taken  before  the  examining  court,  cannot  be  used  against  a 
prisoner  on  trial  for  murder,  it  being  proved  that  the  witness  is  beyond  the  jurisdic- 
tion of  the  court,  unless  it  is  also  proven  that  such  absence  was  caused  by  the  defend- 
ant. State  V.  Houser,  26  Mo.  431.  [U.  S.  v.  Reynolds,  1  Utah  I.  319 ;  Owens  v.  State, 
6;)  Miss.  450;  Collins  v.  Commonwealth,  12  Bush  (Ky.)  271;  People  v.  Newman,  5 
Hill  (N.  YJ  295:  Finn  v.  Commonwealth,  5  Rand.  (Va.)  701;  Brogy  v.  Common- 
wealth, 10  Gratt  ( Va.)  722 ;  Gerhauser  r.  N.  B.  Ins.  Co.,  7  Nev.  174 ;  State  v,  Houser, 
26  Mo.  431.]  When  a  witness  for  the  prisoner  is  absent  from  the  State  at  the  time  of 
the  second  trial,  it  is  not  competent  for  the  prisoner  to  show  what  ike  witness  swore 
to  at  the  first  trial.  Brogy  v.  Commonwealth,  10  Gratt  722.  The  notes  of  counsel 
of  a  deceased  witness  on  a  former  trial  between  the  same  parties,  are  evidence  when 
proved  to  be  correct  in  substance,  although  the  counsel  does  not  recollect  the  testi- 
monv  independent  of  his  notes.  Rhine  v,  Robinson,  3  Cas.  30 ;  Jones  v.  Ward,  3  Jones' 
Law^  24 ;  Ashe  v.  De  Roeset,  5  Id.  299 ;  Crawford  v.  Loper,  25  Barb.  449 ;  Wright  v. 
Btowe,  4  Jones*  Law,  516 ;  Summons  v.  State,  5  O.  St  325.  Oontra^  Yancey  v.  Stone,  9 
Rich.  Eo.  429.  The  exact  words  of  a  deceased  witness  need  not  be  proved.  It  is  suffi- 
cient if  t  ne  substance  of  all  he  said  on  the  examination  and  cross-examination  in  rela- 
tion to  the  subject-matter  in  controversy  be  shown.  Kendrick  v.  State,  10  Humph. 
479 ;  Sharp  v,  ^tat^  15  Ala.  749 ;  Daris  v.  State^  17  Id.  354 ;  State  v.  Hooker,  17  Vt 
658.  ^Vllen  the  evidence  of  a  deceased  witness  is  offered,  the  substance  of  his  whole 
testimony  must  be  proved ;  if  any  parts  of  it  are  irrelevant  the  court  may  r^ect  them. 
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Hogg,  6  C.  &  P.  176,  25  E.  C.  L. ;  E.  v.  Wilshaw,  Carr.  &  M.  145, 
41  E.  C.  L. ;  or  if  the  witness  be  kept  away  by  the  practices  of  the 
prisoner ;  R.  r.  Guttridge,  9  C.  &  P.  471,  38  E.  C.  L.  The  admissi- 
bility of  depositions  is  now  governed  by  the  1 1  <&  12  Vict  c.  42,  s.  17, 
which  provides  that  in  all  cases  where  any  person  shall  appear  or  be 
brought  before  any  justice  or  justices  of  the  peace,  chained  with  any 
indictable  offence,  whether  committed  in  England  or  "V^les,  or  upon 
the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such  person  appear 
voluntarily  upon  summons,  or  have  been  apprehended,  with  or  witnont 
warrant,  or  be  in  custody  for  the  same  or  any  other  offence,  such  justice 
or  justices,  before  he  or  they  shall  commit  such  accused  person  to  prison 
for  trial,  or  before  he  or  they  shall  admit  him  to  bail,  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at  liberty  to  put  questions 
to  any  witness  producea  against  him,  take  the  statement  on  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances  of  the 
case,  and  shall  put  the  same  into  writing,  and  such  depositions  shall 
be  read  over  to,  and  signed  respectively  by,  the  witnesses  who  shall 
have  been  so  examined,  and  shall  be  signed  also  by  the  justice  or  jus- 
tices taking  the  same ;  and  the  justice  or  justices  before  whom  any  sudi 
witness  shall  appear  to  be  examined  as  aforesaid,  shall,  before  such 
witness  is  examined,  administer  to  such  witness  the  usual  oath  or 
affirmation,  which  such  justice  or  justices  shall  have  ftdl  power  and 
authority  to  do ;  and  if,  upon  the  trial  of  the  person  so  accused  as  first 
aforesaid,  it  shall  be  proved  by  the  oath  or  affirmation  of  any  credible 
witness,  that  any  person  whose  deposition  shall  have  been  taken  as 
aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel ;  and  if  it  also  be 
proved  that  such  deposition  was  taken  in  the  presence  of  the  person  so 
accused,  and  that  he,  or  his  counsel  or  attorney,  had  a  foil  opportunity 
of  cross-examining  the  witnesses,  then,  if  such  deposition  purport  to 

Mayer  v.  Doe,  32  Ala.  699 ;  Emery  v.  Fowler,  33  Me.  326.  [The  witness  may  be  as&ed 
in  croes-examination  to  0tate  the  whole  testimony ;  and  the  counsel  need  not  state  what 
he  expects  to  prove  by  this  question.  Harness  v.  State,  57  Ind.  1.]  It  is  sufficient  if 
a  witness  can  ^ve  the  substance  of  the  evidence  of  a  deceased  witness  at  a  former  trial^ 
although  not  m  the  same  words.  Eivereau  r.  St.  Amet,  3  la.  tl8.  As  to  the  deposi- 
tion of  deceased  witnesses  before  the  examining  magistrate.  State  v.  Valentine,  7 
Ired.  225.  Proof  of  what  a  deceased  witness  testified  before  the  committing  magistrate 
is  admissible,  though  not  reduced  to  writing.  State  v.  Hooker,  17  Vt.  6^ ;  Davis  v. 
State,  17  Ala.  354.  [But  not  the  affidavit  of  the  relatrix  instituting  the  prosecution. 
Broyles  r.  State,  64  Ind.  460.  So  also  the  testimony  of  a  witness  who  nas  become 
insane  is  admissible.  Marler  p.  State,  67  Ala.  55.]  The  deposition  of  a  deceased  witness 
is  not  admissible,  unless  the  prisoner  was  present.  State  v.  Campbell,  1  Rich.  1 24 ;  Collier 
V,  State,  8  Eng.  676.  Depositions  cannot  be  used  in  criminal  trials.  Dominger  v.  State, 
7  Smed.  &  M.  475.  Evidence  of  the  testimony  of  a  deceased  witness  at  a  former  trial 
of  a  criminal  chai*ge  is  admissible  at  a  second  trial  for  the  same  ofience.  Pope  r. 
State,  22  Ark.  371 ;  State  v.  Stai^les,  47  N.  H.  113.  [So  also  the  cross-examination  oif 
a  defendant  obtained  in  one  criminal  prosecution  is  admissible  as  evidence  against  him 
in  another  criminal  prosecution.  State  v.  Witham,  72  Me.  531.]  The  circumstance 
that  a  witness  has  forgotten  the  facts  to  which  he  had  formerly  testified  in  the  cause^ 
does  not  render  evidence  of  his  former  testimony  competent.  Robinson  v.  Gilman, 
43  N.  H.  295.  S.  Nor  that  witness  did  not  respond  to  the  summons.  State  v.  King, 
86N.  C.  603. 

Where  the  terms  on  which  the  testimony  taken  at  a  preliminary  examination  is 
admitted  on  the  trial,  are  prescribed  by  statute,  those  terms  must  be  strictly  complied 
with.    Plnkney  v.  State,  12  Tex.  App.  352 ;  Evans  v.  State,  Id.  37a 
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be  signed  by  the  justice  by  or  before  whom  the  same  purports  to  have 
been  taken^  it  shall  be  lawful  to,  read  such  deposition  as  evidence  in 
such  prosecution  without  further  proof  thereof,  unless  it  shall  be  proved 
that  such  deposition  was  not  in  fact  signed  by  the  justice  purporting  to 
sign  the  same.  By  the  30  &  31  Vict.  c.  35,  s.  3,  provision  is  made 
for  taking  the  depositions  of  witnesses  for  the  defence,  and  by  sect.  6 
for  the  allowance  of  their  expenses.  By  sects.  6  &  7  provision  is  made 
for  taking  the  depositions  of  persons  dangerously  ill  and  not  likely  to 
recover,  and  for  rendering  sudi  evidence  admissible  in  the  event  of  the 
death  of  such  persons.     See  Appendix  of  Statutes. 

None  of  the  previous  statutes  (1  &  2  P.  &  M.  a  13 ;  2  &  3  P.  & 
M.  c^  10 ;  7  Gr«).  4,  c.  64^  contained  any  directions  as  to  whoi  the 
depositions  should  be  considered  admissible.  It  will  be  observed  that 
only  two  cases  are  mentioned  in  the  above  statute,  "  where  the  witness 
is  dead,  or  so  ill  as  not  to  be  able  to  travel.'*  It  is  not  said  in  the 
statute  that  the  deposition  would  be  admissible  if  the  witness  w^ere 
kept  out  of  the  way  by  the  procurement  of  the  prisoner,  a  case  well 
''^established  at  common  law.  See  Tayl.  on  Ev.,  p.  465,  6th  ed.  r-^^^ 
However,  in  R.  v.  Scaife,  2  Den.  C.  C.  281 ;  17  Q,  B.  208,  L  '" 
where  the  prisoner  was  indicted  together  with  Thomas  Rooke  and 
John  Smith  for  larceny,  evidence  was  given  that  by  the  procurement 
of  Smith  one  of  the  witnesses  for  the  prosecution  had  been  kept  out  of 
the  way,  and  her  deposition  was  tendered ;  the  evidence  was  admitted 
to  be  receivable  as  against  Smith,  but  it  was  said  that  it  was  no  evi- 
dence against  Scaife  and  Rooke.  The  case  came  before  the  Court  of 
Queen's  Bench,  and  it  was  held  that  the  learned  judge  ought  to  have 
told  the  jury  that  the  evidence  applied  to  the  case  of  Smith  only,  and 
not  to  that  of  either  of  the  other  prisoners.  Incidentally,  therefore, 
the  admissibility  of  the  depositions  as  against  a  prisoner  who  has  him- 
self procured  the  absence  of  a  witness,  is  recognized  by  this  case. 

There  does  not  appear  to  be  any  criminal  case  in  wnich  the  deposi- 
tions have  been  admitted  on  the  ground  of  the  witness  being  insane 
either  before  or  since  the  statute.  In  civil  inquiries  this  has  b^n  con- 
sidered a  good  ground  of  admission.  R.  v.  Eriswell,  3  Term.  Rep. 
720 ;  and  it  is  said  in  R.  v,  Marshall,  Can*.  &  M.  147,  that  Coleman, 
J.,  thought  it  a  good  ground  in  criminal  cases  also.  It  is  not  a  suffi- 
cient ground  of  admission  that  the  witness  cannot  be  produced  on 
account  of  his  absence  in  a  foreign  country.  R.  v.  Austen,  25  L.  J., 
M.  C.48. 

As  to  when  a  witness  will  be  considered  so  ill  as  not  to  be  able  to 
travel,  the  following  cases  have  been  decided.  Where  the  physician 
stated  that  the  witness  could  not  speak  or  hear  from  paralysis,  and 
that  if  brought  to  court  he  would  not  be  able  to  give  evidence,  yet 
that  he  might  be  brought  there  without  danger  to  life,  though  he,  as 
his  physician,  would  not  permit  the  witness  to  roam  abrcmd  if  he 
knew  it,  it  was  held  by  the  Court  of  Criminal  Appeal  that  the  depo- 
sition was  rightly  received.  R.  v,  Cockbum,  Dears.  &  B.  C.  C.  203. 
There  may  be  mcidents  in  r^ard  to  a  state  of  pr^nancy  which 
may  bring  the  case  within  the  statute.    R.  v,  Stephenson,  1  L.  &  C, 
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165 ;  31  L.  J.,  M.  C.  147 ;  and  see  R.  v.  Goodfellow,  14  Cox,  C.  C. 
326.  It  is  in  such  case  a  question  for  the  presiding  judge  in  his  dis- 
cretion to  determine  whether  the  witness  is  so  ill  as  not  to  be  able  to 
travel.  R.  v.  Wellings,  3  Q,  B.  T>.  426 ;  47  L.  J.,  M.  C.  100. 
Where  a  witness  came  to  the  assizes,  but  returned  home  by  the  advice 
of  a  medical  man,  who  deposed  that  it  would  have  been  dangerous 
for  the  witness  to  remain,  Parke,  B.,  held  that  the  witness  was 
"  unable  to  travel ''  within  the  meaning  of  this  section,  and  allowed 
his  depositions  to  be  read.  R.  v.  Wicker,  18  Jur.  252.  A  superin- 
tendent of  police  having  seen  a  policeman  in  bed  two  days  before 
the  trial  stated  that  he  appeared  ill,  and  that  when  he  tried  to  get  out 
of  bed  he  could  not  stand,  but  he  was  unable  to  state  what  was  the 
matter  with  him,  except  that  he  believed  it  to  be  rheumatics,  and  no 
medical  man  was  called  to  be  examined  as  to  his  condition.  Held, 
that  the  deposition  could  not  be  admitted.  Per  Piggott,  B.,  R.  v, 
Williams,  4  F.  &  F.  515.  The  witness,  Mary  Lee,  whose  deposition 
it  was  proposed  to  read,  lived  not  &r  from  iJie  court  Her  medical 
attendant  was  called,  and  said,  '^I  know  Mary  Lee;  she  is  very 
nervous,  and  seventy-four  years  of  age.  I  think  she  would  &int  at 
the  idea  of  coming  mto  court,  but  I  think  she  could  go  to  London  to 
see  a  doctor  without  difficulty  or  danger.  I  think  the  idea  of  seeing 
so  many  faces  would  be  dangerous  to  her,  and  that  she  is  so  nervous 
that  it  might  be  dangerous  to  her  to  be  examined  at  all.  I  think  she 
^71 1  ^^^^^  distinguish  between  the  court  going  to  her  house  and  she 
J  herself  coming  to  the  court"  It  was  held  by  the  Ck)urt  of  Crown 
Cases  Reserved,  that  the  deposition  was  not  admissible,  and  Lord  Col- 
eridge, C.  J.,  in  giving  judgment,  said,  ^'  It  would  be  dangerous  to 
admit  any  such  latitude  of  construction  as  would  bring  this  case  within 
the  words  of  the  statute.*'  R.  v.  Farrell,  L.  R.  2  C.  C.  R.  116 ;  43 
L.  J.,  M.  C.  94.  See  also  R.  r.  Welton,  9  Cox,  281 ;  R  v.  Bull,  12 
Cox,  C.  C.  31. 

It  is  a  question  for  the  judge  at  the  trial  to  determine  whether  the 
proof  of  a  witness  being  so  ill  as  not  to  be  able  to  travel  is  sufficient ; 
and  the  Court  of  Criminal  Appeal  will  not  interfere  with  the  exercise 
of  his  discretion.  R.  v,  Stephenson,  1  L.  &  C.  165;  31  L.  J.,  M.  C. 
147.  In  R.  V.  Farrell,  supra,  the  case  was  reserved  for  the  Court  by 
Coleridge,  C.  J.,  and  not  at  the  request  of  counsel.  But  see  now  R.  v. 
Wellings,  anUf  p.  70. 

There  is  nothing  in  the  words  of  the  statute  which  renders  it  neces- 
sary that  the  inabilii^  of  the  witness  to  attend  at  the  trial  should  be 
permanent ;  it  may,  therefore,  be  implied  that  it  need  not  be  so.  Be- 
fore the  statute,  it  seems  to  have  been  doubted  whether  a  merely  tem- 
porary illness  was  a  sufficient  ground  for  admitting  the  deposition. 
2  Stark.  Ev.  383,  3rd.  ed.;  R.  v.  Savage,  5  C.  &  P.  143,  24  E.  C.  L. 
And  there  can  be  no  doubt  that  a  judge  would  now  exercise  his  dis- 
cretion and  decide  whether,  in  the  interests  of  justice,  it  were  better  to 
read  the  deposition,  or  to  adjourn  the  trial  in  order  to  obtain  the  oral 
testimony  of  the  witness.  See  R.  v.  Tait,  2  F.  <&  F.  563,  where 
Crompton,  J.,  postponed  the  trial  to  the  next  assizes. 
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Condition  of  absent  witness — ^how  proved.  Of  course,  a  sur- 
geon's certificate,  however  authentic  in  itself,  is  no  legal  evidence  of  the 
state  of  the  witness.  His  condition  must  be  proved  on  oath  to  the 
satis&ction  of  the  judge  who  tries  the  case,  whose  province  it  is  to 
decide  this  preliminary  question  of  feet.  It  appears  to  be  the  estab- 
lished practice  that,  in  the  case  of  a  witness  being  allied  to  be  ill, 
the  surgeon,  if  he  be  attended  by  one,  must  be  called  to  prove  his 
condition.  In  R.  v,  Riley,  3  C.  &  K.  316,  Patteson,  J.,  laid  it  down, 
that  where  a  witness  is  ill,  his  deposition  would  not  be  received  in 
evidence  under  this  statute,  unless  the  surgeon  attended  at  tlic  trial 
to  prove  that  the  witness  was  unable  to  travel.  And  he  also  stated 
that  where  a  witness  was  permanently  disabled,  and  was  not  attended 
by  a  surgeon,  o|her  evidence  that  the  witness  was  unable  to  travel 
was  receivable.  In  that  case,  it  appears  that  the  witness  was  attended 
by  a  surgeon,  who  was  not  called ;  but  another  person  proved  that  he 
saw  the  witness  in  bed  on  the  18th  March,  when  he  seemed  ill;  the 
oommission-day  was  the  21st,  and  the  trial  took  place  on  the  23rd ; 
it  was  held  that  the  proof  was  insufficient  to  render  the  deposition 
admissible.  In  R.  v.  Philips,  IF.  &  F.  106,  the  attorney  for  the 
prosecution  was  put  into  the  box  to  prove  that  the  witness  was  unable 
to  attend,  and  stated  that  the  witness's  residence  was  twenty-three 
miles  off,  and  that  he  had  seen  him  that  morning  in  bed  with  his  head 
shaved.  Erie,  J.,  said,  "  The  evidence,  no  doubt,  is  as  strong  as  it 
can  be,  short  of  that  of  a  medical  man,  but  the  case  may  be  easily 
imagined  of  a  person  extremely  unwilling  to  appear  as  a  witness,  and 
60  well  feiming  himself  to  be  ill  as  to  deceive  any  one  but  a  medical 
man ;"  and  the  evidence  was  rejected.^ 

Depositions,  to  be  admissible,  must  be  taken  in  proper  form. 
To  render  '^'a  deposition  of  any  kind  admissible  in  evidence  in  r  ^^o 
any  case,  it  must  be  proved  to  have  been  formally  taken.'  In-  L 
dependently  of  the  statute  which  r^ulates  the  taking  of  depositions 
before  justices  of  the  peace,  11  &  12  Vict  c.  42,  s.  17,  supra,  they 
must  appear  to  have  been  taken  on  oath,  and  that  the  party  against 
whom  mey  are  tendered  had  an  opportunity  of  examining  the  wit'- 
nesses  who  made  them.  Attorney-General  v.  Davison,  McClel,  &  Y. 
169 ;  R,  V.  Woodcock,  1  Lea.  500 ;  R.  v.  Dmgler,  2  Lea.  561.  Now, 
not  only  these,  but  all  the  other  requirements  of  the  statute  must  be 
proved,  by  the  party  tendering  the  evidence,  to  have  been  complied 
with ;  though  the  usual  presumptions  in  favor  of  the  proceedings  nav- 
ing  been  r^gnlar^  will  be  made,  if  the  depositions  are  m  form  correct. 

Mode  of  taking  depositions— caption.  The  title  or  caption  of  the 
deposition  need  state  no  more  than  that  it  is  the  deposition  of  the  wit- 
ness, and  also  the  particular  charge  before  the  magistrate  to  which  the 
deposition  had  reierenoe.    Where,  therefore,  upon  the  trial  of  a  pris- 

^State  V.  Gnmyille,  84  La.  An.  lOSa 

'  The  afl^Tit  of  the  relatriz  institating  the  prosecation  cwnol  be  put  in  evidence 
•tthetriaL    Biojles v. State, M Ind. 460. 
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oner  for  unlawfully  obtaining  a  promissory  note  by  false  pretences,  the 
deposition  of  the  prosecutrix  proved  to  have  been  r^ularly  taken 
before  the  committing  magistrate^  stated,  by  way  of  caption,  that  it 
had  been  taken  '^  in  the  presence  and  hearing  of  Harriet  Langridge, 
(the  prisoner),  late  of,  eta,  wife  of  John  Langridge,  of  the  same  place, 
laborer,  who  is  now  charged  before  me  this  day  for  obtaining  money 
and  other  valuable  security  for  money  from  M.  E.  (the  prosecutrix), 
then  and  there  being  the  money  of,  etc,;"  it  was  held,  that  such  cap- 
tion charged  an  offence  against  the  prisoner  with  sufficient  distinct- 
ness, and  that  the  deposition  had  been  properly  received  in  evidence 
at  the  trial,  after  due  proof  of  the  absence  of  the  prosecutrix  from 
illness.  R.  v.  Langridge,  1  Den.  C.  C.  R.  448 ;  18  L.  J.,  M.  C. 
198.  One  caption  at  the  head  of  the  body  of  the  depositions  taken 
in  the  case  is  sufficient,  and  the  particular  deposition  sought  to  be  given 
in  evidence  need  not  have  a  separate  caption.  R.  v.  Johnson,  2  C.  <& 
K.  355,  61  E.  C.  L.  So  where  the  depositions  had  one  caption,  which 
mentioned  the  names  of  all  the  witnesses,  and  at  the  end  one  jurat, 
which  also  contained  tlie  names  of  all  the  witnesses,  and  to  which 
was  tlie  signature  of  the  magistrate,  and  each  witness  signed  his  own 
deposition,  Williams,  J.,  was  of  opinion  that  they  were  correctly 
taken.  R,  v.  Young,  3  C.  <fe  K.  106.  A  deposition  without  a  cap- 
tion is  inadmissible,  though  otherwise  formally  taken,  R.  v,  Newton, 
1  F.  &  F.  641 

Mode  of  taking  depositions-— opportanity  of  oross-examina- 
tion.  The  prisoner  must  have  an  opportunity  of  cross-examining  the 
witness,  w  here  the  prisoner  was  not  present  during  the  examination, 
until  a  certain  part  of  the  deposition,  marked  with  a  cross,  at  which 
period  he  was  introduced,  and  heard  the  remaining  part  of  the 
examination,  and  when  it  was  concluded,  the  whole  was  read  over  to 
him ;  Chambre,  J.,  refused  to  admit  that  part  of  the  depositions  pre- 
vious to  the  mark,  which  had  not  been  heard  by  the  prisoner.  K.  v. 
Forbes,  Holt,  599  (n).  But  a  diiFerent  rule  was  acted  upon  in  the 
following  case.  The  prisoner  was  indicted  for  murder,  and  the  depo- 
sition of  the  deceasea  was  offered  in  evidence.  It  appeared  that  a 
charge  of  assault  having  been  preferred  against  the  prisoner,  the  depo- 
sition of  the  deceased  had  been  taken  on  that  charge.  The  prisoner 
was  not  present  when  the  examination  commenced,  but  was  Drought 
^-o-i  *into  the  room  before  the  three  last  lines  were  taken  down.  The 
-'  oath  was  again  administered  to  the  deceased  in  the  prisoner's 
presence,  and  the  whole  of  what  had  been  written  down  was  read  over 
to  him.  The  deceased  was  then  asked,  in  the  presence  of  the  prisoner, 
whether  what  had  been  written  was  true,  and  he  said  it  was  perfectly 
correct.  The  magistrate  then,  in  the  presence  of  the  prisoner,  pro- 
ceeded to  examine  the  deceased  further,  and  the  three  last  lines  were 
added  to  the  deposition.  The  prisoner  was  asked  whether  he  chose  to 
put  any  questions  to  the  deceased,  but  did  not  do  so.  An  objection 
was  taken  that  the  prisoner  had  not  been  present.  The  deposition, 
however,  was  admittel,  and  by  a  majority  oi  the  judges  hela  rightly 
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admitted.  R.  v.  Smith,  Russ.  &  R7.  339 ;  2  Stark,  N.  P.  208,  3  E. 
C,  L.  In  R.  V.  Beeston,  Dears.  C.  C.  405,  Alderson,  B.,  stated  that 
he  still  thought  he  was  right  in  the  objection  which,  as  counsel  for  the 
prisoner,  he  took  to  the  admissibility  of  the  deposition  in  R.  v.  Smith, 
upon  the  ground  that  "  the  prisoner  had  not  a  sufficient  opportunity  of 
cross-examination ;  that  he  had  no  opportunity  of  hearing  the  witness 
give  his  answer  and  seeing  his  manner  of  answering,  and  that  so  much 
of  the  evidence  as  had  been  taken  in  the  prisoner's  absence  was  inad- 
missible." And  Piatt,  B.,  in  R.  v.  Johnson,  2  C.  &  K.  394,  61  E.  C. 
L.,  reprobated  the  practice  of  taking  depositions  in  the  absence  of  the 
prisoner,  and  then  supplying  the  omission  by  reading  them  over  to  the 
prisoner,  and  asking  mm  if  he  would  like  to  put  any  questions  to  the 
witnesses.  The  law  presumes  that  if  the  prisoner  was  present  he  had 
a  full  opportunity  of  cross-examination,  but  this  presumption  may  be 
rebutted.    R.  v.  Peacock,  12  Cox,  C.  C.  21.* 

Mode  of  taking  depositions — ^must  be  in  presence  of  a  magis- 
trate.  A  person  whilst  before  a  magistrate  had  a  full  opportunity  of 
cross-examining,  and  a  note  of  the  heads  of  the  examination  was  taken 
by  a  derk.  Afterwards  another  clerk  examined  the  witness  from  the 
notes  so  taken,  and,  in  the  absence  of  the  magistrate,  wrote  down  the 
answers  and  obtained  the  signatures  of  the  witnesses.  The  prisoner's 
attorney  was  not  there,  though  he  might  have  been  if  he  had  liked^ 
and  the  prisoner  who  was  present  was  not  asked  if  he  would  then  cross- 
examine.  The  prisoner  and  witnesses  were  then  taken  before  the 
magistrate,  and  the  evidence  taken  before  the  clerk  was  read  over  to 
them.  The  prisoner  was  not  then  asked  if  he  would  cross-examine. 
The  magistrate  then  cautioned  the  prisoner,  who  then  signed  his  own 
statement,  and  the  magistrate  signed  the  depositions.  It  was  held  by 
the  Court  for  Crown  Cases  Reserved  that  the  depositions  were  inad- 
missible, because  they  were  not  taken  in  accordance  with  the  11  &  12 
Vict  c.  42,  s.  17,  but  the  argument  of  counsel  was  mainly  directed  to 
the  point  that  the  depositions  were  not  taken  in  the  presence  of  a 
magistrate.  R.  v.  Watts,  9  Cox,  C.  C.  R.  395 ;  33  L.  J.,  M.  C.  63 ; 
L.  &  C.  339. 

Mode  of  taking  depositions — should  be  taHy  taken  and  returned. 
By  the  11  &»12  Vict  c.  42,  s.  17,  it  is  expressly  enacted  that  the  jus- 
tice '^  shall  in  the  presence  of  such  accused  person,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against  him,  take  the 
statement  on  oath  or  affirmation  of  those  who  shall  know  the  facts  and 
circumstances  of  the  cases,  and  shall  put  the  same  into  writing,  and 
such  depositions  shall  be  read  over  and  signed  respectively  by  the 
*witaesses  who  shall  have  been  so  examined,  and  shall  be  signed  r^jA 
also  by  the  justice  or  justices  taking  the  same.''  The  observa-  ^ 
tions  of  Parke,  B.,  in  R.  v.  Thomas,  7  C.  &  P.  718,  32  E.  C.  L.,  are 
still  pertinent.  He  said,  "  Magistrates  are  required  by  law  to  put  down 
the  evidence  of  witnesses,  or  so  much  thereof  as  shall  }}e  material. 

^  Hurley  v.  State,  29  Ark.  17. 
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They  have  hitherto  in  many  cases  confined  themselves  to  what  they 
deemed  material^  but  in  future  it  will  be  desirable  that  they  should  he 
extremely  careful  in  preparing  depositions^  and  should  make  a  full 
statement  of  all  the  witnesses  say  upon  the  matter  in  question,  as  the 
experience  we  have  already  had  of  the  operation  of  the  Prisoner's 
Counsel  Bill  has  shown  us  now  much  time  is  occupied  in  endeavoring 
to  establish  eontradictions  between  the  testimony  of  the  witnesses  and 
their  depositions,  in  the  omission  of  minute  circumstances  in  their  state- 
ments made  before  the  magistrates,  as  well  as  in  other  particulars.'' 
Where  there  was  an  omission,  in  tlie  depositions,  of  a  conversation 
which  was  sworn  to  at  the  trial,  and  wluch  the  witness  said  he  had 
told  to  the  magistrate,  Lord  Denman,  C.  J.,  thought  the  complaint  of 
the  prisoner's  counsel,  that  such  omission  was  unfair  to  the  prisoner, 
was  well  founded,  and  that  the  magistrate  ought  to  have  returned  all 
that  took  place  before  him  with  respect  to  the  charge,  as  the  object  of 
the  legislature  in  granting  prisoners  the  use  of  the  depositions  was,  to 
enable  tliem  to  know  what  they  have  to  answer  on  their  trial.  R.  v. 
Grady,  7  C.  &  P.  650,  32  E  C.  Li.  The  same  learned  judge  expressed 
an  opinion  that  although  in  a  case  of  felony  the  committing  magistrate 
need  not  bind  over  all  the  witnesses  who  have  been  examined  before 
him  in  support  of  the  charge,  but  only  those  whose  evidence  is  material 
to  the  charge,  it  was  very  desirable  that  all  which  had  been  given  in 
evidence  before  the  magistrate  should  be  transmitted  to  the  juc^e..  R. 
V.  Smith,  2  C.  &  K.  207,  61  E.  C.  L.  So  also,  in  cases  where  the 
prisoner  calls  witnesses  before  the  magistrate  m  answer  to  the  cha,^, 
they  should  be  heard,  and  their  evidence  taken  down ;  and,  if  the 
prisoner  be  committed  for  trial,  the  depositions  of  his  witnesses  should 
DC  transmitted  to  the  judge,  t(^ether  with  the  depositions  in  support 
of  the  charge.  Anon.,  2  C.  <&  K.  854,  61  E.  C.  L.  And  see  now  the 
30  &  31  Vict.  c.  35,  s.  3,  in  Appendix  of  Statutes.  If  the  prisoner 
or  his  counsel  cross-examine  the  witnesses  when  before  the  magistrate, 
the  answers  of  the  witnesses  to  the  cross-examination  ought  to  be  taken 
down  by  the  magistrate  and  returned  to  the  judge.  K.  v.  Potter,  7 
C.  &  P.  650,  32  E.  C.  L.  Nothing  should  he  returned  as  a  deposi- 
tion against  the  prisoner,  unless  the  prisoner  had  an  opportunity  of 
cross-examining  the  person  making  the  'deposition.  Per  Lord  iJen- 
man,  C.  J.,  R.  v.  Arnold,  8  C.  &  r.  621,  34  E.  C.  L.  But  where  a 
witness  has  undergone  several  examinations,  it  seems  proper  to  return 
them  all,  although  those  only  would  be  admissible  in  eviacnce  against 
the  prisoner  which  were  taken  in  his  presence.  Thus,  where  a  wit- 
ness for  the  prosecution  had  made  three  statements  at  three  different 
examinations,  all  of  which  were  taken  down  by  the  magistrate,  but 
the  only  deposition  returned  was  the  last  taken  after  the  prisoner  was 
apprehendea,  and  on  the  day  he  was  committed ;  Alderson,  B.,  said 
that  every  one  of  the  depositions  ought  to  have  been  returned,  as  it 
is  of  the  last  importance  that  the  juoge  should  have  every  deposition 
that  has  been  made,  that  he  may  see  whether  or  not  the  witnesses 
have  at  different  times  varied  their  statements,  and  if  they  have,  to 
what  extent  they  have  done  so.    Magistrates  ought  to  return  to  the 


DEPOSITIONS.  113 

judge  all  the  depositions  that  have  been  made  at  aU  the  exominationa 
*that  have  taken  place  respecting  the  offence  which  is  to  be  the  r^^- 
subject  of  a  trial.  R.  r.  Simon,  6  C.  &  P.  540,  25  E.  C.  L. ;  L  '^ 
and  whether  for  the  prosecution  or  on  the  part  of  the  prisoner.  Per 
Vanghan,  J.,  R.  v.  Fuller,  7  C.  &  P.  269,  32  E.  C.  L. 

Wilde,  C.  J.,  was  of  opinion  that  where  a  person  of  weak  intellect 
was  examined,  the  magistrate's  derk  should  take  down  in  the  deposi- 
tions the  questions  put  by  the  magistrate  and  the  answers  given  by  the 
witness  m  to  the  witness's  capacity  to  take  an  oath.  R.  v.  Painter,  2 
C.  &  K.  319,  61  E.  C.  L. 

Mode  of  taking  depositionfl — ^signature*  The  depositions  are  by 
the  11  &  12  Vict,  a  42,  s.  17,  directed  to  be  signed  by  the  witnesses, 
and  the  magistrates  before  whom  they  are  taken.  It  seems  that  the 
signature  of  one  magistrate  is  sufficient  (see  the  latter  words  of  the 
section,  mipra^  p.  69).  No  proof  is  necessary  of  the  signature  either 
of  the  magistrate  or  the  witness.  ^^  It  is  the  magistrate's  duty  to  sign 
every  deposition  (the  witness  having  first  signed  it)  as  the  proceedings 
on."  Per  Lord  Denman,  C.  J.,  R.  v.  Lord  Mayor  of  London,  5 
i.  B.  555,  48  E.  C.  L. ;  13  L.  J.,  M.  C.  67 ;  and  if  each  deposition  is 
signed  it  is  immaterial  that  the  deposition  in  question  is  written  on 
more  than  one  sheet  of  paper,  so  long  as  the  last  sheet  of  such  deposi- 
tion is  signed  by  the  justice.  R.  v.  Carroll,  11  Cox,  C.  C.  322. 
Whether  one  signature  by  the  magistrate  at  tlie  foot  of  the  whole  body 
of  the  depositions  is  sufficient,  has  been  much  discussed.  Where,  be- 
fore the  passing  of  the  11  &  12  Vict.  c.  42,  a  prisoner  was  charged 
with  forging  the  acceptance  to  a  bill  of  exchange  of  one  Winter,  who 
had  died  previous  to  the  trial,  the  magistrate's  clerk  proved  Winter's 
examination  to  have  been  duly  taken  in  the  prisoners  presence,  and 
that  he  was  cross-examined  by  his  attorney ;  on  the  prosecutor's  ten- 
dering the  examination  in  evidence,  it  w&s  discovered  that,  although 
the  examination  itself  was  duly  signed  by  the  magistrates,  the  cross- 
examination,  which  had  been  taken  on  a  subsequent  day,  was  not  sub- 
scribed by  them.  The  examinations,  however,  of  two  Avitnesses,  called 
by  the  prisoner,  and  taken  at  the  same  time,  were  pinned  up  along 
with  the  cross-examination,  and  the  last  sheet  of  the  whole  was  signed 
by  the  magistrates.  Alderson,  B.  (after  consulting  Parke,  B.),  said 
tliat  if  the  clerk  could  state  that  the  sheets  were  all  pinned  together  at 
the  time  the  magistrate  signed  the  last  sheet,  he  thought  he  could  not 
reject  the  examination  of  Winter  in  evidence,  but  must  receive  the 
whole  in  evidence.  The  clerk  having  no  recollection  of  the  subject, 
one  of  the  magistrates,  who  happened  to  be  in  court,  was  called.  He 
said  that  when  he  signed  the  depositions  they  were  lying  on  the  table, 
but  he  could  not  state  they  were  pinned  tc^ether.  Alderson,  B.,  there- 
upon rejected  both  the  examination  ana  cross-examination.  R.  v, 
France,  2  Moo.  &  R.  207.  But  where  the  depositions  were  on  sepa- 
rate sheets,  but  under  the  one  caption  ^^  Examination  of  J.  J.  Hill 
and  others  in  the  presence  of  the  prisoner,  etc.,"  and  the  whole  were 
attached  t<^ther,  not  at  the  time  of  signature,  but  subsequently  by  the 
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magistrate's  clerk,  Pollock,  C.  B.,  admitted  them  in  evidence.  R.  t?. 
Lee,  4  F.  &  F.  65.  The  schedule  to  the  Act  gives  the  following  form 
of  conclusion : — "  the  above  depositions  were  taken  before  me,  etc.,'' 
and  where  the  depositions  had  been  pinned  together  and  the  magistrate 
had  signed  the  last  sheet,  Cockbum,  C.  J.,  overruling  R.  v.  Rickards, 
6  F.  &  F.  860,  said  the  depositions  were  sufficiently  signed,  and  Byles, 
*7fi  1  ^'>  ^^^  "  *^^  different  sheets  appear  to  *have  feen  attached  to- 
^  sether  at  the  time  of  the  signature,  and  it  can  make  no  differ- 
ence whether  thev  were  attached  oy  a  pin  or  in  any  other  way  as  to 
the  continuity  of  the  piece  of  paper.''  R.  v,  Parker,  L.  R.,  1  C.  C. 
R.  225 ;  39  L.  J.,  M.  C.  60. 

The  mode  of  taking  depositions  of  witnesses  for  the  defence  is  regu- 
lated by  the  30  &  31  Vict  c.  35,  s.  3,  see  "  Appendix  of  Statutes.'' 

Depositions — ^for  what  purposes  available.  If  the  deposition  be 
admissible  at  all,  it  is  admissible  for  all  the  purposes  for  which  ordi- 
nary evidence  is  admissible,  -and  may  be  used  eitner  for  or  against  the 
prisoner.  It  may  be  used  before  the  grand  jury  in  the  same  vraj  as 
Defore  the  petty  jury.  R.  v.  Clements,  2  Den.  C.  C.  251 ;  20  L.  J., 
M.  C.  193. 

Depositions — admissible  on  trial  of  what  offbnoes.  Most  of  the 
cases  which  have  actually  occurred  on  this  subject  are  those  in  which 
the  inquiry  before  the  magistrates  has  been  into  an  injury  done  to  the 
witness,  which,  from  subsequent  circumstances,  has  resolved  itself  into 
a  more  serious  charge.  The  question  has  then  arisen,  whether,  if  the 
witness  be  unable  to  attend  at  the  trial,  his  deposition  is  admissible,  as 
having  been  given  on  a  different  charge  from  uiat  then  made.  All  the 
cases  before  me  11  &  12  Vict  a  42,  s.  17,  were  in  favor  of  the  admis- 
sibility of  the  deposition  under  such  circumstances.  In  R.  v.  Smith, 
Russ.  &  Ry.  339,  the  prisoner  was  indicted  for  the  murder  of  one 
Charles  Stewart  The  prisoner  had  been  taken  before  the  magistrate 
upon  a  chaj^  of  assault  upon  the  deceased  and  also  of  robbing  a 
manufactonr,  where  the  deceased  was  employed  as  night-watchman. 
At  the  trial  the  deposition  of  the  deceased  taken  upon  this  inquiry  was 
offered  in  evidence,  and  received  by  Richards,  C.  B.  The  matter  was 
referred  to  the  opinion  of  the  judges,  who  held  by  a  majority  often  to 
one  that  the  deposition  was  rightly  received  in  evidence.  Four  of  the 
judges,  however,  stated  that  they  should  have  doubted  but  for  the  case 
of  R.  V.  Radboume,  1  Lea.  458,  which  is  to  the  same  effect.  It  seems 
to  have  been  thought  that  the  11  &  12  Vict.  c.  42,  s.  17,  made  some 
difference  in  this  respect,  and  the  deposition  was  rejected  once  or  twice 
under  similar  circumstEuices,  but  in  R.  v,  Beeston,  Dears.  C.  C.  405, 
the  subject  ^vas  fully  considered ;  ihere  the  prisoner  was  chai^  before 
the  magistrate  with  feloniously  wounding  J.  A.  with  intent  to  do  him 
grievous  bodily  harm.  J.  A.  subsequently  died  of  the  wound,  and  on 
the  trial  of  the  prisoner  for  the  murder,  the  deposition  of  J.  A.  taken 
at  the  above  inquiry  was  offered  in  evidence  and  received  by  Cromp- 
ton,  J.    The  point  was  reserved  and  ftdly  argued  before  the  Court  of 
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Criminal  Appeal,  where  it  was  unanimously  held  that  the  deposition 
in  this  case  would  have  been  admissible  at  common  law,  and  that  there 
was  nothing  in  the  statute  by  which  the  common  law  rule  on  the  sub- 
ject was  affected.  An  opinion  is  expressed  that  the  true  guide  in  each 
case  is  not  any  technical  distinction  between  the  charge  on  which  the 
deposition  is  taken  and  that  on  which  the  prisoner  is  ultimately  tried, 
but  whether  the  prisoner  appears  to  have  Iiad  a  full  opportunity  of 
cross-examination  on  all  points  material  to  one  charge  as  well  as  to  the 
other ;  and  see  R.  v.  Lee,  4  F.  &  F.  63.  This  view  has  been  taken 
lately  in  a  charge  of  uttering  a  forged  note,  the  original  charge  having 
been  one  of  fidse  pretences.     R.  v.  Williams,  12  Cox,  C.  C.  101. 

^Prisoners  entitled  to  copies  of  the  depositions  taken  be-  r^  ^- 
fore  a  magistrate.  By  the  Prisoner's  Counsel  Act,  6  &  7  Will.  ^ 
4,  c.  114,  s.  3,  "prisoners  were  entitled  to  have  copies  of  depositions, 
but  this  section  would  seem  to  be  repealed  and  at  all  events  similar 
provisions  are  contained  in  the  11  &  12  Vict.  c.  42,  s.  27,  which  enacts 
that  "  at  any  time  after  all  the  examinations  aforesaid  shall  have  been 
completed,  and  before  the  first  day  of  the  assizes  or  sessions  or  other 
first  sitting  of  the  court  at  which  anv  person  so  committed  to  prison  or 
admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person  may  require, 
and  shall  be  entitled  to  have  of  and  from  the  officer  or  person  having 
the  custody  of  the  same,  copies  of  the  depositions  on  which  he  shaU 
have  been  committed  or  bailed  on  myment  of  a  reasonable  sum  for 
the  same,  not  exceeding  at  the  rate  of  three  half-pence  for  each  folio  of 
90  words ;"  see  also  30  &  31  Vict.  c.  35,  ss.  3  &  4. 

By  8.  4  of  6  <&  7  Will.  4,  c  1 14,  "  all  persons  under  trial  shall  be 
entitled,  at  the  time  of  their  trial,  to  inspect,  without  fee  or  reward, 
all  depositions  (or  copies  thereof)  which  have  been  taken  against  them, 
and  returned  into  the  court  before  which  such  trial  shall  be  had."  It 
seems  doubtful  whether  this  section  is  within  the  terms  of  the  repeal- 
ing clause  11  &  12  Vict  c.  42,  s.  34. 

It  has  been^held  by  Littledale,  J.,  and  Parke,  B.,  that  a  prisoner  is 
not  entitled  to  a  copy  of  his  own  statement  returned  by  the  committing 
magistrate  along  with  the  deposition  of  the  witnesses.  R.  v,  Aylett, 
8  C.  &  P.  669,  34  RC.  L.  This  decision  is  in  conformity  with  the 
strict  letter  of  the  act,  but  it  may  be  doubted  whether  it  accords  with 
the  intention  of  the  legislature.  Where  the  case  for  the  prosecution,  as 
on  the  trial  of  Greenacre  for  murder,  depends  chiefly  on  contradictions 
of  the  prisoner's  statement  before  the  magistrate,  it  seems  only  reason- 
able that  his  counsel  should  be  furnished  with  a  copy  of  such  statement. 
In  the  reporter's  notes  to  the  above  case,  it  is  suggested  that  at  all 
events,  according  to  the  principles  laid  down  by  Littledale  and  Cole- 
ridge, JJ.,  in  R,  V.  Greenacre,  8  C.  &.  P.  32,  and  postf  p.  79,  34  E.  C. 
L.,  the  judges  being  in  the  possession  of  tlie  depositions,  may  direct  their 
officer,  if  they  think  it  will  conduce  to  the  ends  of  justice,  to  furnish  a 
copy  of  the  statement  on  application  by  the  prisoner  or  his  counsel. 
Although  it  is  a  matter  for  comment  to  the  jury,  yet  it  is  no  objection 
in  point  of  law  that  the  prisoner  has  had  no  intimation  of  the  evidence 
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to  be  given  against  him.  R.  v,  Greenslade,  11  Cox,  C.  C.  412 ;  and  as 
was  suggested  in  the  addenda  to  a  former  edition  of  the  present  work, 
it  now  appears  that  the  report  of  the  ruling  to  the  contrary  of  Willes, 
J.,  in  R.  V.  Stignani,  10  Cox,  C.  C.  552,  is  incorrect.  , 

The  statute  does  not  apply  to  the  case  of  prisoners  committed  for 
re-examination,  but  only  to  those  who  have  been  fully  committed  for 
trial.  Reg.  t?.  The  Lord  Mayor  of  London,  5  Q.  B.  555 ;  13  L.  J., 
M.  C.  67.  When  therefore  a  prisoner  had  been  committed  to  gaol 
until  he  should  give  sufficient  sureties  for  keeping  the  peace  and  for 
appearing  at  the  sessions  to  do  as  the  court  should  order,  it  was  held,  on 
a  rule  for  mandamus  to  justices  to  furnish  copies  of  the  depositions  taken 
against  him,  that  he  was  not  entitled  to  them.  Ex  parte  Humphreys, 
19  L.  J.,  M.  C.  189. 

Depositions  taken  before  a  coroner.  It  is  enacted  bv  the  7  Geo. 
4,  c.  64,  s.  4,  E.,  which  repeals  (as  before  stated)  the  1  A  2  P.  &  M. 
c.  13,  and  by  the  9  Geo.  4,  c.  54, 1.,  "  That  every  coroner,  upon  any 
inquisition  before  him  taken,  whereby  any  person  shall  be  indicted 
*78l  *^^^  manslaughter  or  murder,  or  as  an  accessory  to  murder  be- 
-»  fore  the  fact,  shall  put  in  writing  the  evidence  given  to  the 
jury  before  him,  or  as  mudi  thereof  as  shall  be  material,  and  shall  have 
authority  to  bind  by  recognizance  all  such  persons  as  know  or  declare 
anything  material  touching  the  said  manslaughter  or  murder,  or  the 
said  offence  of  being  accessory  to  murder,  to  appear  at  the  next  court 
of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a 
county  palatine,  or  great  sessions,  at  which  the  trial  is  to  be,  then 
and  there  to  prosecute  or  give  evidence  against  the  party  charged ; 
and  every  such  coroner  shall  certify  and  subscribe  the  same  evidence  and 
all  such  recognizances,  and  also  the  inquisition  before  him  taken,  and 
shall  deliver  the  same  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  court." 

The  11  &  12  Vict.  c.  42,  s.  34,  repeals  so  much  of  the  7  Greo.  4, 
c.  64,  as  relates  to  "  the  taking  of  bail  in  cases  of  felony,  and  to  the 
taking  of  examinations  and  informations  against  persons  cliarged  with 
felonies  and  misdemeanors,  and  binding  persons  by  recognizance  to 

Erosecute  or  give  evidence."  But  as  this  act  is  said  by  its  preamble  to 
e  intended  to  consolidate  and  amend  the  statutes  relating  to  the  duties 
o{  justices  of  due  peajccy  it  is  not  generally  considered  tliat  the  7  Geo.  4, 
c,  64,  is,  as  r^ards  coroners,  thereby  affected. 

What  has  already  been  said  witii  respect  to  the  admissibility  of 
depositions  taken  before  justices  before  the  11  &  12  Vict  c.  42,  is  for 
the  most  part  applicable  to  depositions  taken  before  coroners.  In  one 
i-espeet,  however,  an  important  distinction  has  been  taken  between 
depositions  before  a  magistrate  and  those  taken  before  the  coroner;  the 
latter,  as  it  is  allied,  being  admissible,  although  the  prisoner  was  not 
present  when  they  were  taken.  This  is  stated  in  a  book  of  reputa- 
tion, B.  N.  P.  242,  on  the  authority  of  two  cases,  R.  v,  Brom- 
wich,  1  Lev.  180,  and  Thatcher  v.  Waller,  T.  Jones,  53 ;  see  also 
6  How.  St  Tr,  776  ;  12  Id,  831 ;  13  lA  661 ;  but  it  is  observed  by 
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Mr.  Starkie,  2  Evid.  385,  3rd  ed./  that  in  neither  of  these  cases  was 
the  question  considered  upon  plain  and  broad  principles.  It  was 
also  said  by  Mr.  Justice  BuUer,  in  R.  v.  Eriswell,  3  T.  R.  707,  that 
depositions  taken  before  tlie  coroner,  in  the  absence  of  the  prisoner, 
are  admissible.  It  has  been  observed,  however,  that  his  loroship  did 
not,  as  it  seems,  intend  to  make  a  distinction  between  these  deposi- 
tions and  those  taken  before  a  magistrate,  but  referred  to  R.  v.  Rad- 
bourne,  1  Leach,  457,  as  an  authority,  in  which  case  the  depositions 
were  in  fact  taken  in  tlte  presence  of  the  prisoner.  Lord  Kenyon, 
also,  in  the  same  case,  although  he  coincided  in  opinion  with  BuUer, 
J.,  appears  to  have  considered  that  depositions  before  a  magistrate 
and  before  a  coroner  were  on  the  same  footing.  2  Stark.  Ev.  385, 
3rd  ed.  The  reasons  given  in  support  of  the  distinction  are,  that  the 
coroner's  inquest  is  a  transaction  of  notoriety,  to  which  every  one 
has  access,  3  T.  R.  722 ;  and  that  as  the  coroner  is  an  officer  ap- 
K>intcd  on  behalf  of  the  public  to  make  inquiry  into  matters  within 
lis  jurisdiction,  the  law  will  presume  the  depositions  before  him  to 
have  been  duly  and  impartially  taken,  B.  N.  T.  242.  Hotham,  B., 
is  stated  to  have  received  depositions  taken  before  the  coroner, 
though  it  was  objected  that  the  defendant  had  not  been  present.  R. 
V.  Purefoy,  Peak.  Ev.  68,  4th  ed.  The  authorities  appear  to  be  in 
favor  of  such  evidence  being  admitted,  but  they  are  not  very  satis- 
fectory.  2  Phill.  Ev.  109,  10th  ed.  And  a  writer  of  high  reputation 
has  stated  that  the  distinction  between  these  depositions,  and  those 
♦taken  before  a  magistrate,  is  not  warranted  by  the  legislature,  r^yg 
and  that  as  it  is  unfounded  in  principle,  it  may,  when  the  ques-  ■" 
tion  arises,  be  a  matter  of  very  grave  and  serious  consideration,  whether 
it  ought  to  be  supported.  2  Stark.  Ev.  385, 3rd  ed.  This  opinion  has 
been  adopted  by  another  text-writer  of  eminence.  3  Russ.  by  Greav^, 
4th  ed.  p.  479,  9th  Amer.  ed.  bv  Sharswood.  Mr.  Phillipps  also  re- 
marks, that  as  far  a3  the  Judicial  nature  of  the  inquiry  is  important,  it 
appears  to  be  as  regular  for  the  coroner  to  take  the  depositions  in  the 
alienee  of  the  prisoner  as  it  is  for  a  justice  to  take  the  evidence  in  his 
presence.  But  although  an  inquiry  by  the  coroner  in  the  absence  of 
the  prisoner  be  a  judicial  proceeding,  and  required  by  the  duty  of  his 
office,  yet  there  seems  no  satisfactory  reason  why  it  should  not  be  con- 
fined to  its  proper  objects,  or  why  the  depositions  should  be  received 
under  circumstances  which  render  cvory  other  kind  of  depositions 
taken  judicially  inadmissible,  except  by  express  statutory  provision. 
And  he  adds,  "  and  it  seems  an  unreasonable  and  anomalous  proposi- 
tion to  hold  that  on  a  trial  for  murder  upon  the  coroner's  inquest,  a 
deposition  taken  before  him,  in  the  absence  of  the  prisoner,  is. receiv- 
able in  evidence ;  but  that,  if  the  trial  takes  place  on  a  bill  of  indict- 
ment, a  deposition  so  taken  before  a  magistrate  is  not  receivable.  The 
same  principle  which  excludes  in  the  9ne  case  ought,  if  it  is  just  and 
sound,  to  exclude  also  in  the  other."  2  Phill.  &  Am.  Ev.  109,  110, 
10th  ed.  See  R.  v.  Wall,  3  Russ.  Cr.  5th  ed.  634 ;  by  Greaves,  4th  ed.  p. 
480,  9th  Amer.  ed.  by  Sharswood,  and  Taylor  on  Evidence,  479, 6th  ed. 

^  Bee  Tenth  Amer.  Ed^  by  Sharswood,  3S. 
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Although  the  7  Greo.  4,  c.  64,  s.  4,  does  not  require  the  depositions 
of  witnesses  taken  before  a  coroner  to  be  signed,  it  is  desirable  that 
they  should  not  only  be  so  signed,  but  read  over  to  the  witnesses, 
before  signature.  See  per  Gumey,  B.,  'R,  v.  Plummer,  1  Oar.  &  K. 
608,  47  E.  C.  L.  In  Reg.  t?.  Bi^^adike,  aniCf  p.  61,  Byles,  J.,  ad- 
mitted a  statement  made  by  the  prisoner  on  oath,  as  a  witness  before 
the  coroner,  although  it  wad  not  signed.  The  coroner  was  called  and 
took  the  deposition  down  at  the  time.  R.  t?.  Wiggins,  10  Ck)x,  C.  C. 
562. 

The  judges  have  power,  by  their  general  authority  as  a  court  of 
justice,  to  order  a  copy  of  depositions  taken  before  a  coroner  to  be 
given  to  a  prisoner  indicted  for  the  murder  of  the  party  oonoeming 
whose  death  the  inquisition  took  place,  altliou^i^h  the  case  is  not  one  in 
which  the  coroner  could  have  been  compelled  to  return  them  under 
the  7  Geo.  4,  c.  64,  s.  4.    R.  v.  Greenacre,  8  C.  &  P.  32,  34  E.  C.  L. 

It  seems  that  depositions,  taken  before  a  coroner,  of  a  witness  too 
ill  to  attend,  may  be  sent  before  the  grand  jury.  R.  v.  Mooney,  9 
Cox,  C.  C.  411.* 

As  to  giving  a  witness's  deposition  in  evidence  against  himself,  if  he 
is  chained  with  a  crime  upon  the  same  facts,  see  supra,  pp.  60,  61. 

DepositionB  in  India  by  consent,  etc.  By  the  13  Geo.  3,  c  63, 
s.  40,  in  cases  of  indictments  or  informations  in  the  King's  Bench,  for 
misdemeanors  and  offences  committed  in  India,  that  court  may  award 
a  mandamus  to  the  judges  of  the  supreme  court,  etc.,  who  are  to  hold 
a  court  for  the  examination  of  witnesses,  and  receiving  other  proo& 
concerning  tlie  matters  in  such  indictment  or  information ;  and  the 
examination  publicly  taken  in  court  sliall  be  reduced  to  writing,  and 
shall  be  returned  to  the  Court  of  King's  Bench,  in  the  manner  directed 
by  the  act,  and  shall  be  there  allowed,  and  read,  and  deemed  as  good 
evidence,  as  if  the  witness  had  been  present.  The  provisions  of  this 
^gQl  section  are  extended  by  6  &  7  Vict,  c  98,  s.  4,  to  *all  indict- 
•J  ments  or  informations  m  the  Queen's  Bench  for  misdemeanors 
or  offences  committed  against  the  acts  passed  for  the  suppression  of  the 
slave  trade  in  any  places  out  of  the  United  Kingdom,  and  within  any 
British  colony,  settlement,  plantation,  or  territory. 

And  by  33  &  34  Vict.  c.  52,  s.  15,  foreign  warrants  of  arrest  and 
copies  of  depositions  shall  be  deemed  to  be  duly  authenticated,  if 
authenticated  in  the  manner  following,  that  is  to  say,  if  the  warrant  of 
arrest  purports  to  be  signed  by  a  judge,  magistrate,  or  officer  of  the 
foreign  state,  in  which  me  same  shall  have  been  issued,  and  if  the 
copies  of  the  depositions  purport  to  be  certified  under  the  hand  of  a 
judge,  magistrate,  or  officer  to  be  true  copies  of  the  original  deposi- 
tions ;  and  if  the  certificate  or  document  of  conviction  purports  to  be 
certified  by  a  judge,  magistrate,  or  officer  where  the  conviction  took 

^  Such  depositions  are  admissible  on  behalf  of  the  accused.  State  v.  McNeil,  33  La. 
An.  1332.  But  see  McClain  r.  (Jonimonwealth,  99  Pa.  St  86.  Evidence  taken  before 
a  coroner,  wh^  no  crime  is  known  to  have  been  committed,  and  no  person  has  been 
arrested,  even  if  amounting  to  a  confession,  is  admissible.  People  r,  Mondon,  4  N.  Y, 
Crim.  Rep.  552. 
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place ;  and  if  in  every  case  they  are  authenticated  by  the  oath  of  some 
witness  or  by  being  sealed  with  the  official  seal  of  the  minister  of  jus- 
tice or  some  other  minister  of  state ;  and  all  courts  of  justice  and 
magistrates  in  her  Majesty's  dominions  shall  take  judicial  notice  of 
su<£  official  seal,  and  shall  admit  the  documents  so  authenticated  by  it 
to  be  received  in  evidence  without  further  proof. 

Before  this  statute  it  was  necessary  to  verify  the  correctness  of  the 
copies  of  the  depositions  by  the  oath  of  the  witness  who  produced  them. 
1  Chit.  Stat.  2nd  series,  123. 

Depositions  with  regard  to  prosecutions  for  offences  committed 
abroad  by  persons  employed  in  the  public  service,  are  regulated  by 
statute  42  Ueo.  3,  c.  85. 

Depositions  are  sometimes  taken  by  consent  in  prosecutions  for  mis- 
demeanors when  the  witness  is  about  to  leave  the  country.  R.  v, 
Morphew,  2  M.  &  S.  602;  Anon.,  2  Chitty,  199.  But  if  the  trial 
comes  on  before  the  departure  of  the  witness,  or  after  his  return,  the 
depositions  cannot  be  read.  Tidd.  362 ;  2  Phill.  Ev.  123,  10th  ed. 
See  R.  V.  Douglas,  13  Q.  B.  42,  66  E.  C.  L. 

Depositions  under  Merchant  Shipping  Aot.  By  the  17  &  18 
Vict.  c.  104,  s.  270,  upon  proof  that  a  witness  cannot  be  found  in  the 
United  Kic^om,  a  deposition  made  out  of  the  United  Kingdom  by 
him  on  oath  in  relation  to  the  same  subject-matter  before  any  justice, 
etc.,  in  presence  of  the  accused,  is  admissible.  The  deposition  must  be 
authenticated  by  the  signature  of  the  judge,  which  need  not  be  proved. 
The  judge  must  certify  that  the  accused  was  present.  Where  an  officer 
of  the  Board  of  Trade  after  the  examination  of  the  official  records 
stated  that  the  ship  of  which  the  witnesses  were  officers  had  never  been 
in  this  country,  it  was  held  sufficient  evidence  of  their  not  being  in  the 
United  Kingdom.  R.  v.  Conning,  11  Cox,  C.  C.  134;  R.  v,  Ander- 
son, 11  Cox,  C.  C.  154 ;  and  see  R.  v.  Stewart,  13  Cox,  C.  C.  296. 
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NATURE  OP  THE  ISSUE  RAISED  IN  CRIMINAL  CASES. 

The  condition  in  which  criminal  pleadings  now  stand  is  somewhat 
peculiar.  Indeed^  so  far  as  the  prisoner  is  concerned,  the  pleadings 
are  almost  entirely  useless^  neither  serving  to  inform  him  what  the 
crime  is  for  which  he  is  about  to  be  tried,  nor  as  a  record  of  llie  past, 
in  case  he  should  ever  be  put  to  the  plea  of  autrefois  acquit  or  convicL 
It  is  not  the  province  of  this  work  to  discuss  questions  of  criminal 

5 leading,  but  to  point  out  what  evidence  is  necessary  and  what  evi- 
ence  is  admissible  upon  a  criminal  indictment  traversed  by  a  plea  of 
not  guilty.  And  in  order  to  do  this  it  is  essential  first  to  discover 
what  is  the  issue  raised  in  such  a  case.^ 

^  The  rule  confining  the  eyidenoe  strictly  to  the  point  in  issue  is  now  rigidly  applied 
in  criminal  cases.  D^son  v.  State,  26  Miss.  302.  All  facts  upon  which  any  reasonable 
presamption  or  inference  can  be  founded,  as  to  tlie  truth  or  falsity  of  the  issue,  are 
admissible  in  eyidence.  Richardson  v.  Royalton  &  Woodstock  Turnpike  Co.,  (>  \X. 
406 ;  Dayis  v,  Calyert,  5  G.  &  J.  269.  A.  and  B.,  when  riding  in  a  gig,  were  robbed 
at  the  same  time;  A.  of  his  money  and  B.  of  his  watch,  and  yiolencc  used  towards 
both.  There  was  an  indictment  for  robbing  A.  and  another  for  robbing  B.  Little- 
dale,  J.,  held,  on  the  trial  of  the  first  indictment,  that  eyidence  might  be  glyen  of  the 
loss  of  B.'s  watch,  and  tha^  it  was  found  on  one  of  the  prisoners,  but  that  eyidence 
could  not  be  giyen  of  any  yiolence  ofTered  to  B.  by  the  robbers.  Kooney's  Case,  7  C. 
&  P.  517  a,  32  E.  G.  L.  Eyidence  of  a  distinct  substantiye  ofience  cannot  be  admitted 
in  support  of  another  ofience ;  a  fortiori  cannot  eyidence  of  an  intention  to  commit 
another  ofience  be  receiyed.    Kinchelow  v.  State.  5  liumph.  9.    Although  eyidence 
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According  to  Lord  Hale  (2  Hale,  P.  C.  169),  an  Indictment  should 
be  "  a  plain,  brief,  and  certain  narrative  of  an  offence  committed  by 
any  person,  and  of  those  necessary  circumstances  that  concur  to  ascer- 
tain the  feet  and  its  nature."  Eveir  one,  however,  knows  the  narrow 
roles  of  construction,  which  rendered  the  adoption  of  this  liberal  canon, 
even  in  Lord  Hale^s  time,  impossible  (2  Hale,  P.  C.  *193;  rules  r^go 
which,  by  making  it  extremely  difficult  to  draw  indictments  cor-  *• 
rectly,  rendered  the  criminal  law  to  a  great  extent  nugatory ;  but  such 
appeared  to  be  the  cruel  severity  of  mose  laws,  especially  when  con- 
trasted with  the  mild  manner  in  which,  for  the  most  part,  criminal 
justice  has  in  this  country  been  administered,  that  men  were  only  too 
glad,  without  much  r^ard  either  to  reason  or  logic,  thus  to  nullify 
their  effect,  and  infavorem  mtcBy  as  it  was  called,  to  adopt  the  strangest 
rules  of  construing  criminal  indictments.  But  when  the  severity  of 
the  criminal  code  was  relaxed,  and  men's  eyes  were  no  longer  blinded 
by  feelings  of  humanity,  they  saw  at  once  the  glaring  nature  of  these 
fellacies,  and  they  commenced  a  removal  of  them,  at  first  warily,  but 
eventually  by  a  statute  which,  though  of  great  practical  value,  yet  by 
its  somewhat  vague  and  confused  provisions,  leaves  the  law,  to  say  the 
least,  in  a  very  unscientific  state.^ 

Statutes  relating  to  form  of  indictment.  The  statute  alluded  to 
is  the  14  &  15  Vict.  c.  100,  which,  by  sect.  9,  provides  that  "  if  upon 

of  one  offence  is  not  admisBible  for  the  purpose  of  proving  the  charge  of  another,  yet 
it  may  be  so  connected  with  the  proof  of  a  relevant  and  material  fieust,  that  its  intro- 
duction cannot  be  avoided.  Commonwealth  v.  Gall,  21  Picic  615.  Where  a  person 
was  indicted  as  accessory  before  the  fact  to  the  crime  of  murder,  and  it  appeared  that 
the  inducement  to  the  murder  was  the  exertions  of  the  deceased  to  ascertain  the  per- 
petrators of  a  former  murder,  it  was  held  competent  to  show  the  guilt  of  the  prisoner 
as  to  the  former  murder^  for  the  purpose  of  showing  a  motive  for  his  conduct  respect- 
ing the  murder  in  question.  Dunn  v.  State.  2  Pike,  229.  The  necessity  for  enforcing 
the  rule  that  no  evidence  can  be  admissible  which  does  not  tend  to  prove  or  dis- 

grove  the  issue  joined,  is  much  stronser  in  criminal  than  in  civil  cases.  Hudson  v, 
tate,  3  Ck)ld.  355 ;  Wile^  r.  State,  Id.  362 ;  Lightfoot  t>.  People,  16  Mich.  507. 
[But  see  Qreenleaf  on  Evid.,  13th  edition,  J  66  and  note ;  Brown  v,  Schock,  77  Pa.  St. 
471.]  Affirmative  testimony  is  better  than  n^ative.  Dilk  v.  State^  3  Head,  79.  Evi- 
dence of  transactions  occurring  8ubse(]^nent  to  the  find^g  of  an  indictment  is  prima 
fiicit  irrelevant,  and  is  only  admissible  in  connection  with  evidence  of  previous  trans- 
actions.   Smitheman  r.  State.  40  Ala.  355.    S. 

Where  a  civil  action  is  brought  to  recover  damages  for  an  act  which  is  indictable 
as  a  crime,  a  preponderance  of  evidence  only  is  necessary  to  a  recoverv.  (Overruling 
Barton  n.  Thompson,  46  la.  30.)  Welch  «.  Jugenheimer,  56  la.  11 ;  Wocil  v.  Porter, 
Id.  101 ;  Lewis  r.  Garretson,  Id.  278 ;  State  t>.  McGlothlen,  Id.  544. 

^  A  failure  to  prove  an  unnecessary  averment  cannot  vitiate  an  indictment  good  with- 
out the  averment.  United  States  v.  Vickery,  1  H.  &  J.  427.  [So  in  an  indictment 
for  peijury,  a  slight  variance  between  the  complaint  described  and  that  oflered  in 
proof;  which  does  not  pr^udice  the  defendant,  is  not  ground  to  set  aside  the  verdict. 
Commonwealth  r.  Soper,  133  Mass.  393. J  An  indictment  will  not  be  held  defective 
or  insufficient  if  enough  remains  to  constitute  it  good  after  striking  out  the  objection- 
able parts.  State  v.  WalL  39  Mo.  532.  Facts  not  vital  to  the  accusation  and  consti- 
tuting merely  matter  of  description,  may  be  stated  in  an  indictment  as  unknown  to 
the  grand  jury,  if  such  is  the  case.  People  r.  Bogart,  35  Cal.  245.  In  murder  "by 
some  means,  instruments  and  weapons  to  the  grand  jury  unknown,''  held  sufficient 
People  r.  Cronia,  34  CoL  191.    8. 

All  all^^ation  that  one  "  did  carry  about  his  person  a  pistol,"  is  supported  by  proof 
that  he  carried  a  pistol  in  his  hand.    Woodward  v.  State,  5  Tex.  App.  296. 
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the  trial  of  any  person  charged  with  any  felony  or  misdemeanor  it 
shall  appear  to  the  jury  upon  the  evidence,  that  the  defendant  did  not 
complete  the  offence  charged,  but  that  he  was  guilty  only  of  an  attempt 
to  commit  the  same,  such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  ver- 
dict that  the  defendant  is  not  guilty  of  the  felony  or  misdemeanor 
charged,  but  is  guilty  of  an  attempt  to  commit  the  same,  and  thereupon 
such  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  attempting  to  commit  the 
particular  felony  or  misdemeanor  charged  in  the  said  indictment ;  and 
no  person  so  tried  as  herein  lastly  mentioned  shall  be  liable  to  be  after- 
wards prosecuted  for  an  attempt  to  commit  the  felony  or  misdemeanor 
for  which  he  was  so  tried/' 

By  the  24  &  26  Vict.  c.  96,  s.  41,  "  if,  upon  the  trial  of  any  person 
upon  any  indictment  for  robbery,  it  shall  appear  to  the  Jury  upon  the 
evidence  tliat  the  defendant  did  not  commit  the  crime  of  robbery,  but 
that  he  did  commit  an  assault  with  intent  to  rob,  the  defendant  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be 
at  liberty  to  return  as  their  verdict,  that  tne  defendant  is  guilty  of  an 
assault  with  intent  to  rob,  and  thereupon  such  defendant  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  had  been  convicted  upon  an 
indictment  for  feloniously  assaulting  with  intent  to  rob ;  and  no  person 
so  tried  as  is  herein  lastly  mentioned,  shall  be  liable  to  be  aft;erwards 

Erosecuted  for  an  assault  with  intent  to  commit  the  robbery  for  which 
e  was  so  tried." 

Sect.  12  of  the  14  &  15  Vict.  c.  100,  enacts  that,  "if  upon  the  trial 
of  any  person  for  any  misdemeanor  it  shall  appear  that  the  &cts  given 
in  evidence  amount  m  law  to  a  felony,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  person 
tried  for  such  misdemeanor  shall  be  liable  to  be  aft^erwards  prosecuted 
for  felony  on  the  same  facts,  unless  the  court,  before  which  such  trial 
may  be  had,  shall  think  fit,  in  its  discretion,  to  discharge  the  jury  from 
ffiving  any  verdict  upon  such  trial,  and  to  direct  such  person  to  be 
mdicted  for  felony ;  in  which  case  such  person  may  be  dealt  with  in 
all  respects  as  if  had  not  been  put  upon  his  trial  for  such  misde- 
meanor." 

By  the  24  &  25  Vict  c.  96,  s.  72,  upon  the  trial  of  any  person 
^«o-|  *indicted  for  embezzlement  where  the  facts  amount  to  larceny, 
-I  the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that  sudi 
person  is  guilty  of  larceny,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  haa  been  convicted  upon 
an  indictment  for  larceny,  and  vice  veraa  ;  and  no  person  so  tried  for 
embezzlement  or  larceny  shall  be  liable  to  be  aft^erwards  prosecuted  for 
larceny  or  embezzlement  upon  the  same  facts.  See  the  section  set  out 
in  full,  pod,  tit.  Embezzlement. 

By  the  24  &  25  Vict.  c.  96,  s.  94,  "  If  upon  the  trial  of  any  two  or 
more  persons  indicted  for  jointly  receiving  any  property  it  shall  be 
proved  that  one  or  more  of  such  persons  separately  received  any  part 
or  parts  of  such  property^  it  shau  be  lawnd  for  the  jury  to  convict 
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« 

upon  such  indictment  such  of  the  said  persons  as  shall  be  proved  to 
have  received  any  part  or  parts  of  such  property." 

Other  statutes  relating  to  the  form  of  indictments,  which  affect  the 
issues  raised  by  them,  are  the  24  &  26  Vict.c.  94  (11  &  12  Vict.  c.  46, 
s.  4),  by  which  it  is  enacted,  that  an  accessory  before  the  fact  to  any 
felony  may  be  indicted  in  all  respects  as  if  he  were  a  principal  felon  ; 
the  24  &  25  Vict  c.  100,  s.  60,  by  which  a  woman  indicted  for  the 
murder  of  her  in&nt  child  may  be  found  guilty  of  endeavoring  to 
conceal  its  birth ;  the  24  &  25  Vict.  c.  96,  s.  88,  by  which  a  person 
indicted  for  obtaining  property  by  false  pretences  shall  not  be 
acquitted  of  the  misdemeanor  if  the  facts  amount  to  larceny;^  the 
14  &  15  Vict.  c.  19,  s.  5,  by  which  a  person  indicted  for  feloniously 
wounding  may  be  found  guilty  of  unlawfully  wounding  only ;  and 
the  46  &  47  Vict.  c.  51,  s.  52,  by  which  persons  chargea  widi  cor- 
rupt practices  may  be  found  guilty  of  illegal  practices. 

Divisible  averments.  There  is  one  rule  of  liberal  construction 
applied  to  criminal  indictments,  which  does  not  depend  on  recent 
legislation,  and  which  stands  in  somewhat  curious  contrast  to  the 
general  body  of  rules  adopted  in  former  times.  It  is  generally  known 
as  the  rule  of  divisibility  of  averments,  and  may  be  stated  thus  :  that 
if  in  the  indictment  an  offence  is  stated  which  includes  within  it  an 
offence  of  minor  extent  and  gravity  of  the  same  class,  then  the 
prisoner  may  be  convicted  on  that  indictment  of  the  minor  offence, 
though  the  evidence  fail  as  to  the  major.  Thus,  upon  an  indictment 
for  petit  treason,  if  the  killing  with  malice  was  proved,  but  not  with 
such  circumstances  as  to  render  the  offence  petit  treason,  the  prisoner, 
might   still  have  been   found  guilty   of  wilful  murder  upon  that 

^  The  power  of  the  legislature  to  mould  and  fashion  the  form  of  an  indictment  is 
Dlenarj ;  its  substance,  however,  cannot  be  dispensed  with.  State  v.  OFlaherty,  7 
Key.  153.  [McLaughlin  v.  State,  45  Tnd.  33S.  Where  power  of  abrid^ent  is  given 
by  statute,  the  same  measure  of  evidence  is  necessary,  as  if  the  allegations  were  made 
in  full.  Simpson  v.  State,  59  Ala.  1.]  Constitutional  requisition  as  to  conclusion  of  in- 
dictment imperative.  Williams  f.  State,  27  Wis.  402.  An  indictment  in  which  the  usual 
mathematical  signs  are  used  in  place  of  the  words  "  degrees ''  and  **  minutes,"  is  bad  on 
demurrer.  State  v.  Jericho,  40  Vt.  121.  In  drawing  indictments  figures  should  not  be 
used  for  dates.  United  States  v.  Prescott,  2  Abb.  U.  S.  169.  Abbreviations  in  setting  out 
instrument.  State  v.  Jay,  34  N.  J.  308.  Matters  of  inducement  need  not  be  set  out  in 
an  indictment,  with  that  degree  of  minuteness  and  particularitv  which  is  requisite  in 
setting  out  the  material  allegations  which  constitute  or  give  character  to  the  of&nce 
charsed.  State  v.  Mayberry,  48  Me.  218.  An  indictment  for  an  assault  with  intent  to 
muroer,  need  not  state  the  means  used.  The  circumstances  showing  the  murderous 
intent  are  matters  of  evidence  for  the  junr.  Harrison  v.  State,  2  Cold.  232.  The  alle- 
gations as  to  the  instrument  of  death,  and  the  particular  ^art  of  the  body  injured,  need 
not  be  strictly  proved.  If  the  mode  of  applying  the  evidence  is  the  same  in  kind, 
that  will  be  enough,  though  the  weapon  or  mstrument  used  and  the  part  of  the  body 
hurt  are  different.    State  v.  Jenkins,  14  Rich.  L.  215 ;  Witt  v.  State,  6  Cold.  5.   S. 

On  the  caption  of  the  indictment  see  West  v.  State.  48  Ind.  483.  An  indictment 
must  appear  by  direct  averment,  to  have  been  presentea  by  a  grand  jury  of  the  proper 
county.  State  v.  Hilton,  41  Tex.  565;  Willey  v.  State,  46  Ind.  363.  A  complaint 
which  does  not  name  any  county  is  fatally  defective.  People  v.  Gre^ry,  30  Mich. 
371.  A  mistake  in  the  Christian  name  of  the  defendant  does  not  vitiate  an  indict- 
ment where  the  name  is  correctly  given  therein  at  first.  Musquez  v.  State,  41  Tex. 
226.  An  indictment  setting  out  the  authority  of  an  ofiioer,  must  name  the  officer. 
Commonwealth  v.  McMenamee,  9  Phila.  (Pa).  596. 


124  NATURE  OF  THE  ISSUE  RAISED. 

indictment.  R.  v,  S\van,  Foster,  104.  So  upon  an  indictment  for 
murder,  the  prisoner  may  be  convicted  of  manslaughter.  Gilb.  Ev. 
262  ;  R.  t?.  Mackalley,  9  Co.  Rep.  65  (6)  ;  Co.  Litt.  282  (a)}  And 
where  a  man  was  indicted  on  the  statute  of  1  Jac.  1,  for  stabbing,  con- 
tra formam  datutiy  it  was  held,  that  the  jury  might  acquit  him  upon 
the  statute,  and  find  him  guilty  of  maaslaughter  at  common  law.  R. 
V.  Harwood,  Style,  86 ;  2  Hale,  P.  C.  302.  Where  a  man  is  indicted 
for  burglary  and  larceny,  the  jury  may  find  him  guilty  of  the  simple 
felony  and  acquit  him  of  tiie  burglary.  2  Hale,  P.  C.  302,  So 
where  the  indictment  was  for  burglary  and  larceny,  and  the  jury 
found  the  prisoner  guilty  of  stealing  to  the  amount  of  408.  in  a 
dwelling-house  (12  Ann.  c.  7,  repealed  by  7  &  8  (Jeo.  4,  c.  27),  the 
judges  were  of  opinion  that  by  this  verdict  the  prisoners  were  ousted 
of  their  clergy,  the  indictment  containing  every  charge  that  was 
required  by  the  statute.  R.  v.  Withal,  1  L^h,  89  ;  2  East,  P.  C.  515, 
*  M^  *®*^^  P^^f  ^^  Burglary.  R.  v.  Compton,  3  C.  &  P.  418,  14  £• 
J  C.  L.  So  on  an  indictment  for  stealing  in  a  dwelling-house, 
a  person  therein  being  put  in  fear,  the  prisoner  may  be  convicted  of 
the  simple  larceny.  K.  v.  Etherington,  2  Leach,  671 ;  2  East,  P.  C. 
635.  Again,  if  a  man  be  indicted  for  robbery,  he  may  be  found  guilty 
of  the  larceny,  and  not  guilty  of  the  robbery.  2  Hale,  P.  C.  302. 
And  in  all  cases  of  larceny,  where,  by  statute,  circumstances  of  aggra- 
vation subject  the  ofiender  to  a  higher  punishment,  on  fiiilure  in  the 
proof  of  those  circumstances,  the  prisoner  may  be  convicted  of  the 
simple  larceny.  Thus,  on  an  indictment  for  horse-stealing  under  a 
statute,  the  prisoner  may  be  found  guilty  of  a  simple  larceny.  R.  v, 
Beaney,  Russ.  &  Ry.  416.  But  where  upon  an  indictment  for  robbery 
from  the  person,  a  special  verdict  was  found,  stating  facts  which,  in 
judgment  of  law,  did  not  amount  to  a  taking  from  the  person,  but 
showed  a  larceny  of  the  party's  goods ;  yet  as  the  only  doubt  referred 
to  the  court  by  the  jury  was,  whether  the  prisoners  were  or  were  not 
guilty  of  the  felony  or  robbery  charged  against  them  in  the  indictment, 
the  judges  thought  that  judgment,  as  for  larceny,  could  not  be  given 
upon  that  indictment,  but  remanded  the  prisoner  to  be  tried  upon  another 
indictment.  R.  v,  Frances,  2  East,  P.  C.  784.  In  R.  t?.  Jennings,  1 
Dears.  &  B.  C.  C.  447,  the  indictment  chaiged  that  the  prisoner, 
whilst  the  servant  of  A.,  stole  the  money  of  A.  It  appezuxxl  that 
the  prisoner  was  not  the  servant  of  A.,  but  the  servant  of  B.,  and 
that  the  money  which  he  stole  was  the  money  of  B.,  but  in  the  pos- 
session of  A.  as  the  agent  of  B.;  the  prisoner  was  convicted,  and 
the  court  held  the  conviction  good ;  saying  that  the  allegation  in 
the  indictment  as  to  the  prisoner  being  a  servant  might  be  rejected  as 
surplusage.*    But  where  the  prisoner  was  indicted  under  24  &  25 

^  Bat  where  the  evidenoe  proyes  murder  or  nothing,  it  ib  error  to  instroct  the  jury 
that  they  may  convict  the  prisoner  of  manslaughter.    Virgil  v.  State,  63  Miss.  317. 

'  State  r.  Grisam,  1  Hayw.  12.  On  an  indictment  for  an  aaeault,  with  intent  to 
murder,  there  may  he  a  conviction  of  an  assault  simply.  State  v.  Coy,  1  Atk.  ISl ; 
Btewart  v.  State,  5  O.  241.  [Hunter  v.  Commonwealtli,  79  Pa.  St  503.J  But  on  an 
indictment  for  murder  there  cannot  be  a  conviction  of  an  aasault,  with  intent  to  murder, 
nor  vice  verm.    Commonwealth  v,  lioby,  12  Pick.  496.    (But  see  Cooper's  Case,  15  Mass. 
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Vict.  c.  99,  s.  12^  for  the  felony  of  uttering  counterfeit  coin  after  a 
previous  conviction  for  a  like  offence,  and  the  jury  found  him  guilty 
of  the  uttering,  but  negatived  the  previous  conviction,  it  was  held  that 
he  could  not  be  convicted  of  the  misdemeanor  of  uttering,  on  the 
ground  that  on  an  indictment  for  felony  there  can  be  no  conviction 
for  misdemeanor,  except  by  statutory  enactment.  K.  v.  Thomas, 
L.  R.  2  C.  C.  141  ;  44  L.  /.,  M.  C.  42,  and  see  pod,  tit.  Coining.^ 

In  misdemeanors  as  well  as  in  felonies  the  averments  of  the  offence 
are  divisible.  Thus  in  an  information  for  a  libel,  it  was  stated  that 
the  defendants  composed,  privded,  and  published  the  libel ;  the  proof 
extended  only  to  the  publication ;  but  LoixL  Ellenborough  held  this  to 

187,  where,  on  an  indictment  for  a  rape,  the  prisoner  was  conyicted  of  an  assaul^  with 
intent,  etc.)  [An  indictment  which  charges  that  the  defendant  did  assault  with  mtent 
to  commit  marder,  will  sustain  a  jadgment  for  a  felony  upon  a  yerdict  of  guilty  as 
cliarged  in  the  indictment  People  v.  Swenson,  49  Gal.  388.  An  indictment  which 
charges  the  defendant  with  the  murder  of  three  persons,  charges  three  offences.  Peo- 
ple V.  Alibez,  49  Cal.  452.]  Nor  of  petit  larceny,  on  an  indictment  for  horse  stealing. 
Btate  V.  Spurgin,  1  McCoixl,  352,  nor  upon  an  indictment  for  stealing  can  there  he  a 
oonyiction  for  reoeiying,  etc.  Russ  v.  State,  1  Black,  391 ;  see  State  v,  She^ard^  7 
Conn.  54 ;  State  v.  Taylor,  2  Bail.  49.  A  defendant  cannot  be  conyicted  of  an  mfenor 
degree  of  the  same  oiienoe  charged  in  the  indictment,  unless  the  lesser  ofifence  is  in- 
cluded in  the  allegations  of  the  indictment.  State  r.  Shoemaker,  7  Miss.  177.  [It  is 
no  defence  to  an  indictment  that  the  eyidence  shows  that  the  defendant  committed  a 
higher  ofienoe  than  that  charged.  Commonwealth  v.  Andrews,  132  Mass.  263.  Where 
deiendant  was  chareed  with  sellinjOf  adulterate  cream  of  tartar,  and  the  prosecution 
elected  to  try  him  ror  the  sale  of  it  as  a  dnu^,  proof  that  he  sold  it  as  an  article  of 
food  will  not  sustain  the  indictment.  People  v.  Fulle,  12  Abb.  N.  Cas.  (N.  Y.)  196. 
See  Patterson  v.  State,  12  Tex.  App.  222 ;  Commonwealth  v,  Luscomb,  130  Mass.  42 ; 
State  V.  Purify,  86  N.  C.  681 ;  Sumner  v.  State,  74  Ind.  52;  Kinsman  v.  State,  77  Id. 
132.]  .  Under  an  indictment  for  assault  and  battery,  with  intent  to  kill,  the  defendant 
may  be  conyicted  of  a  simple  assault  and  battery.  State  v,  Steadman,  7  Post.  495. 
Under  an  indictment  with  intent  to  commit  murder  or  mayhem,  the  defendant  cannot 
be  conyicted  of  an  assault  with  intent  to  commit  a  bodily  iijuiT.  Carpenter  v.  Peo- 
ple, 4  Scam.  197.  Under  an  indictment  for  procuring  an  abortion  of  a  quick  child,  which 
IS  a  felony  hj  statute,  the  prisoner  may  be  conyicted  of  a  misdemeanor,  if  the  child 
were  not  quick.  People  v.  Jackson,  3  Hill,  92.  So  on  an  indictment  for  rape,  one 
may  be  found  guilty  of  incest  Commonwealth  v,  Groodhue,  2  Mete  193.  So  on  an 
incQctraent  for  manslaughter,  one  may  be  found  guilty  of  an  assault  and  battery. 
Commonwealth  v.  Drum,  19  Pick.  479 ;  Commonwealth  v,  Hope,  22  Id.  1.  On  an 
indictment  for  rape,  a  conyiction  may  be  had  of  an  assault  State  v.  Johnson,  1  Vr. 
155.  A  conyiction  cannot  be  had  for  robbery  in  the  second  degree  when  the  indict- 
ment charges  robbery  in  the  first  degree.  State  r.  Farran,  38  Mo.  457.  Under  an  in- 
dictment for  rape,  the  defendant  may  be  conyicted  of  an  assault,  with  intent  to  com- 
mit rape.  Prindeyille  v.  People,  42  111.  217.  S. 

Where  the  eyidence  clearly  proyes  a  stabbing  as  alleged  in  the  indictment,  it  is  not 
error  to  chai^  the  jury  that  they  must  find  a  yerdict  of  guilty  or  not  guilty.  Ward  t;. 
State,  56  (za.  408.  On  an  indictment  for  an  assault  in  the  second  d^pree,  the  accused 
may  be  conyicted,  although  the  eyidence  shows  an  assault  in  the  first  degree.  People 
r.  SuUiyan,  4  N.  Y.  Crim.  Rep.  193. 

^  See  Wharton  Criminal  Pleading  and  Practice,  i  261,  and  notes.  State  v.  Durham, 
72  N.  C.  447.  The  English  law,  which  has  been  altered  as  to  certain  crimes,  by 
statute,  1  Vict.  c.  85,  s.  11,  is  followed  in  some  States.  See  Wright  v.  State,  5  Ind.  527 ; 
Btate  V,  Valentine,  6  Yei^.  (Tenn.)  533.  In  Massachusetts  it  has  been  altered  by 
statute.  Commonwealth  v.  Drum,  19  Pick.  (Mass.)  479 ;  Commonwealth  v.  Scannel, 
11  Cush.  (Mass.)  547.  See  Hunter  v.  Commonwealth,  79  Pa.  St  503,  as  holding  that 
the  rule  ceases  with  the  reason  of  it  On  an  incUctment  charging  a  felony,  there  can 
be  a  conyiction  only  of  such  a  misdemeanor  as  is  an  essential  inffiidient  of  the  felony. 
Commonwealth  v,  Sliyer,  1  County  Ct  Bep.  (Pa.)  526.  See  Dinkey  v.  Commonwealth, 
17  Pa.  St  126 ;  Commonwealth  «.  Solby,  17  Weekly  Notes  Cases  (Pa.)  892. 
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be  sufficient  R.  v.  Hunt,  2  Camp.  684.  So  where  an  indictment 
charges  that  the  defendant  did,  arid  caused  to  be  done  a  certain  act,  as 
forged  and  caused  to  be  forged,  it  is- sufficient  to  prove  either  one  or 
the  other.  Per  Lord  Mansfield,  R.  v,  Middlehurst,  1  Burr.  400. 
Upon  an  indictment  for  obtaining  money  under  fitlse  pretences  it  is 
not  necessary  to  prove  the  Avhole  of  the  pretence  charged  ;  proof  of 
part  of  the  pretence,  and  that  the  money  was  obtained  by  such  part, 
is  sufficient.  R.  v.  Hill,  Russ.  &  Ry.  190.  So  upon  an  indictment 
for  perjury,  it  is  sufficient  if  any  one  of  the  assignments  of  peijury 
be  proved.  R.  r.  Rhodes,  2  Raym.  886.  So  on  an  indictment  for 
conspiring  to  prevent  workmen  from  continuing  to  work,  it  is  suffi- 
cient to  prove  a  conspiracy  to  prevent  one  workman  from  working. 
R.  V.  Bykerdike,  1  M.  &  Rob.  179.  As  to  divisible  averments  in 
charges  involving  an  assault,  see  tit.  Assault. 

With  regard  to  the  extent  of  the  property  as  to  which  the  offence 
has  been  committed,  the  averments  in  the  indictment  are  divisible. 
^^K-i  *  Whatever  quantity  of  articles  may  be  stated  in  an  indictment  for 
J  larceny  to  have  been  stolen,  the  prisoner  may  be  convicted  if  any 
one  of  those  articles  be  proved  to  have  been  feloniously  taken  away  by 
him.  Where  the  prisoner  was  indicted  under  the  7  Geo.  3,  c.  60  (re- 
pealed), for  that  he,  being  a  post-boy  and  rider  employed  in  the  busi- 
ness of  the  post-office,  feloniously  stole  and  took  from  a  letter  a  bank 
post  bill,  a  bill  of  exchange  for  lOOL,  a  bill  of  exchange  for  40t,  and 
a  promissory  note  for  20/.,  and  it  was  not  proved  that  the  letter  con- 
tained a  bill  of  exchange  for  100/. ;  the  prisoner  being  convicted,  it 
was  held  by  the  judges,  that  the  statement  in  the  indictment  not 
being  descriptive  of  the  letter,  but  of  the  offence,  the  conviction  was 
right.  R.  V.  EUins,  Russ.  &  Ry.  188.  In  the  same  manner  upon  an 
indictment  for  extortion,  alleging  that  the  defendant  extorted  twenty 
shillings,  it  is  sufficient  to  prove  tliat  he  extorted  one  shilling.  Per 
Holt,  J.,  1  Lord  Raym.  149.  So  upon  an  indictment  on  the  9  Ann. 
c.  14,  s.  5  (repealed),  for  winning  more  than  lOf.  at  one  sitting.  Lord 
EUenborough  held,  that  tlie  defendant  might  be  convicted  of  winning 
a  less  sum  than  that  stated  in  the  indictment,  though  it  would  have 
been  otherwise  if  the  prosecutor  had  averred  that  the  defendant  had 
won  bills  of  exchange  of  a  specified  amount  R.  v.  Hill,  1  Stark. 
N.  P.  339.  Where  m  an  indictment  for  embezzling  it  was  averred 
that  the  prisoner  had  embezzled  divers,  to  wit,  two  bank  notes  for  1/. 
each,  and  one  bank  note  for  2/.,  and  the  evidence  was,  that  he  had 
embezzled  one  pound  note  only,  this  was  held  sufficient.  R.  v.  Carson, 
Russ.  &  Ry.  303. 

So  where  a  party  is  charged  with  having  committed  the  offence  in 
two  capacities,  it  would  seem  that  proof  of  his  employment  in  either 
is  sufficient.  Where  a  party  was  indicted  in  the  first  and  third 
counts,  as  a  '^  person  employea  in  sorting  and  charging  letters  in  the 
post-office,''  and  it  appeared  that  ho  was  only  a  sorter  and  not  a 
charger  of  letters,  the  judges  were  inclined  to  think  that  he  might 
have  been  convicted  on  these  counts  by  a  special  finding,  that  he  was 
a  sorter  only.     R.  v.  Shaw,  2  East,  P.  C.  580 ;  see  pod,  tit  Post-office. 
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So  an  indictment  chaiging  several  persons  with  an  offenoe,  any  one 
of  them  may  be  convicted.  But  they  cannot  be  found  guilty  sepa- 
rately of  separate  parts  of  the  charge.  Where  A.  and  B.  were  in- 
dicted under  the  statute  of  Anne  for  stealing  in  a  dwelling-house  to 
the  value  of  61.  10«.,  and  the  jury  found  A.  guilty  as  to  part  of  the 
articles  to  the  value  of  6/.,  and  B.  guilty  as  to  the  residue,  the  judges 
held,  that  judgment  could  not  be  given  against  both ;  but  that  on  a 

S,rdon  or  noUe  proseqai  as  to  B.^  it  might  be  given  against  A.     B*.  v. 
empstead,  Russ.  &  Ky.  344. 

The  same  is  the  case  when^  as  sometimes  occurs,  more  than  one 
intent  is  laid  in  the  indictment ;  in  which  case  it  is  sufficient  to  prove 
any  one  that  constitutes  an  offence.  Thus  on  an  indictment  charging 
the  defendant  with  having  published  a  libel  of  and  concerning  cer- 
tain magistrates^  with  intent  to  defame  those  magistrates,  and  also 
with  a  malicious  intent  to  bring  the  administration  of  justice  into 
contempt ;  Bayley,  J.,  informed  the  jurv,  that  if  they  were  of  opinion 
that  the  defendant  had  published  the  libel  with  either  of  those  inten- 
tions, they  ought  to  find  him  guilty.  R.  v,  Evans,  3  Stark.  N.  P.  35, 
3  E.  C.  L.  So  where  the  indictment  charged  the  prisoner  with  having 
assaulted  a  female  child,  with  intent  to  abuse  and  carnally  to  know  her, 
and  the  jury  found  that  the  prisoner  assaulted  the  child  with  intent  to 
♦abuse  her,  but  n^atived  the  intention  carnally  to  know  her,  r^,./* 
Holroyd,  J.,  held,  that  the  averment  of  intention  was  divisible,  L 
and  the  prisoner  received  sentence  of  imprisonment  for  twelve  months. 
R.  V.  Dawson,  3  Stark.  N.  P.  62,  3  K  C.  L.  Where  an  intent  is 
unneoessarily  introduced  in  an  indictment,  it  may  be  rejected.  R.  t;. 
Jones,  2  B.  &  Ad.  611,  22  E.  C.  L. 

Averments  which  need  not  be  proved.  By  a  strange  inconsist- 
ency it  was  necessary  under  the  old  law  to  aver  with  great  particular- 
ity both  time  and  place;  but  in  no  case  except  where  the  offence  was 
limited  in  respect  of  time  or  place  need  it  have  been  proved  as  laid. 
R.  r.  Townley,  Fost.  7 ;  R.  t?.  licvy,  2  Stark.  N.  P.  458,  3  E.  C.  L. ; 
R.  V.  Aylett,  1  T.  R.  63.  Whether,  where  value  was  not  of  the  essence 
of  the  indictment,  it  was  ever  necessary  to  aver  it,  is  doubted  by  Haw- 
kins (Hawk.  P.  C.  bk.  2,  c.  25,  s.  75),  "  for  any  other  purpose  than  to 
aggravate  the  fine.^^ 

Wow  by  the  14  &  15  Vict.  c.  100,  s.  24,  "no  indictment  for  any 
offence  shall  be  held  insufficient  for  want  of  the  averment  of  any  mat- 
ter unnecessary  to  be  proved,  *  *  ♦  nor  for  omitting  to  state  the 
time  at  which  the  offence  was  committed  in  any  case  where  time  is  not 
of  the  essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor 
for  stating  the  offence  to  have  been  committed  on  a  day  subseauent  to 
the  findinc^  of  the  indictment,  or  on  an  impossible  day,  or  a  day  that 
never  happened,  *  *  *  'nor  for  wantTf  the  stotement  of  the 
value,^  or  price  of  any  matter  or  thing,  or  the  amount  of  damage,  in- 
jury, or  spoil  in  any  case  where  the  value  or  price,  or  the  amount  of 

^  An  indictment  for  barglary  with  intent  to  steal  need  not  aUege  value  of  property. 
Green  v.  State,  21  Tez.  App.  64.  • 
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damage^  ^i^j^^^  oi*  ^P^^^  ^  ^^^  ^^  ^^  essence  of  the  offence.''  By  the 
above  section  also  it  is  no  longer  necessary  to  conclude  an  indictment 
contra  formam  statiUi.  Castro  v.  The  Queen^  6  App.  Cas.  229 ;  50  L. 
J.,  H.  L.  417. 

Notwithstanding  these  provisions,  indictments  frequently  contain 
averments  of  time/  place,  and  value,  although  they  be  not;  as  the 
phrase  is,  of  the  essence  of  the  offence.  But  the  statement  of  them 
in  no  way  restricts  the  proof  which  may  be  given  under  the  indict- 
ment. 

Amendment.  The  nature  and  intent  of  powers  of  amendment 
will  be  considered  under  the  head  of  Practice.  It  is  only  necessary  to 
notice  them  here,  because  the  practical  effect  of  them  is  that  many 
variances  between  the  evidence  and  the  offence  charged  in  the  indict- 
ment are  passed  over  ^yithout  notice ;  it  not  being  considered  worth 
while  to  take  an  objection  which  would  only  produce  an  amendment. 
But  the  result  is  frequently  to  remove  the  offence  for  which  the  accused 
is.  ultimately  tried  still  further  from  that  with  which  he  is  apparently 
charged. 

Effect  of  the  above  rules  and  provisions.  It  is  evident  that  the 
effect  of  the  above  rules  and  provisions  is  materially  to  affect  the 
nature  of  the  issues  raised  by  criminal  pleadings.  Frequently,  indeed 
generally,  a  single  count  in  an  indictment  traversed  by  a  single  plea  of 
not  guilty  is  capable  of  raising  several  issues  more  or  less  distinct 
from  that  which  appears  upon  its  face.  No  doubt  the  prosecutor  vnll 
not  be  allowed  to  mquire  into  several  felonies  at  the  same  time  merely 
because  they  all  fall  within  the  words  of  the  indictment;  he  will 
in  general  be  put  to  his  election  upon  which  he  will  proceed.  See 
♦871  *P^f  *^**  Pi^ctice.  But  what  is  meant  is  that  there  may  be  sev- 
J  eral  issues  arising  out  of  one  count,  any  one  of  which  may  be 
selected  for  inquiry.  In  considering,  therefore,  what  evidence  is 
proper  to  the  issue  in  criminal  cases,  we  must  always  bear  in  mind 
that  we  are  to  look  for  the  issue  not  in  the  mere  words  of  the  indict- 
ment, but  coupling  those  words  with  the  rules  and  provisions  which 
we  have  just  expkuned. 

SUBSTANCE  OF  THE  ISSUE  TO  BE  PKOVED  AS  LAID. 

Bearing  in  mind  what  has  just  been  said  as  to  what  the  issue  in 
criminal  cases  really  is,  the  substance  of  the  issue  must  be  proved  as 
laid.  What  follows  must,  of  course,  be  taken  subject  to  the  powers  of 
amendment  above  referred  to,  and  it  must  also  be  recollected  that  in 
certain  offences  descriptive  averments  need  only  be  of  the  most  general 
kind  by  the  provisions  of  statutes,  other  than  those  general  statutes 
already  alluded  to,  which  will  be  noticed  under  the  several  offences 
to  which  they  relate.     But  if  the  latitude  thus  allowed  should  not 

*  "  At  or  prior  to"  is  sufficient  allegation  as  to  time  when  the  act  is  continaoaa. 
People  V.  Baddensiek,  4  N.  Y.  Grim.  Bep.  230. 


SUBSTANCE  OF  THE  ISSUE  TO  BE  PROVED.  129 

be  taken  advautage  of  in  drawing  the  indictment^  or  the  court  lAouId 
refuse,  or  not  have  the  power  to  amend,  then  the  following  decisions 
become  important.^ 

The  descriptive  averments  in  an  indictment  are  either  of  property, 
person,  time,  place,  value,  or  mode  of  committing  an  offence.  The  de- 
cided cases  in  each  of  these  averments  will  be  given  in  their  order. 

Averments  desoriptive  of  property.  Most  of  the  cases  of  vari- 
ance in  the  allegation  and  proof  of  property  have  occurred  with  re- 
spect to  animals.  In  a  case  where  the  prisoner  was  indicted  for  steal- 
ing four  live  tame  turkeys,  it  appeared  that  he  stole  them  alive  in  the 
county  of  Cambridge,  killed  them  there,  and  carried  them  into  Hert- 
fordshire, where  he  was  tried.  The  judges  held  that  the  word  live  in 
the  description,  could  not  be  rejected  as  surplusage,  and  that  as  the 
prisoner  had  not  the  turkeys  in  a  live  state  in  Hertfordshire,  the  charge 
as  laid  was  not  proved,  and  that  the  conviction  was  wrong.  And 
Holroyd,  J.,  observed  that  an  indictment  for  stealing  a  dead  animal, 
should  state  that  it  was  dead;  for  upon  a  general  statement  that  a 
party  stole  the  animal,  it  is  to  be  intended  that  he  stole  it  alive.  R. 
V.  Edwards,  Russ.  &  Ry.  497.  On  an  indictment  upon  the  15  Geo. 
2,  c.  34  (repealed),  which  mentioned  both  cows  and  heifers,  it  was  held 
that  a  heast  two  years  and  a  half  old,  which  had  never  liad  a  calf,  was 
wrongly  described  as  a  cow.  R.  t?.  Cook,  2  East,  P.  C.  616 ;  1  Leach, 
105.     The  prisoner  being  indicted  under  the  9  Greo.  1,  a  22  (repealed), 

^  In  general  the  afifirmative  of  the  issue  is  to  be  proved,  but  when  the  defendant  is 
charged  with  an  omission  to  do  an  act  enjoined  by  law,  such  omission  must  be  proved 
or  some  evidence  given  of  it,  although  it  involves  the  proof  of  a  negative.  Common- 
wealth V,  James,  1  Pick.  375 ;  Jackson  it.  Shaffer,  11  Johns.  613;  Hartwell  v.  Boot,  19 
Johns.  345.  If  the  charge  consist  in  a  criminal  neglect  of  duty,  as  the  law  j^resumes 
the  affirmative,  the  burden  of  proof  of  the  contrary  is  thrown  on  the  other  side.  But 
in  other  cases,  as  where  the  negative  does  not  admit  of  direct  proof^  or  the  facts  lie 
more  immediately  within  the  knowledge  of  the  defendant,  he  is  put  to  his  proof  of 
the  affirmative.  Story,  J.,  in  United  States  v.  Hayward,  2  Grail.  284.  On  an  indict- 
ment for  selling  liquor  witliout  license,  it  lies  on  the  defendant  to  prove  his  license. 
Genning  v.  State,  1  McCord,  573.  [A  statute  dispensing  with  certain  circumstantial 
alle^tions  does  not  affect  the  evidence  necessarv  to  establish  the  inculpatory  facts. 
White  V,  State,  11  Tex.  Apy*  476.]  When  the  aefenoe  is  that  the  prisoner  was  under 
the  age  of  presumed  capacity,  the  onus  lies  upon  the  prisoner ;  if  the  age  can  be  as- 
certained by  inspection,  the  court  and  jury  must  decide.  State  v,  Arnold,  13  ired. 
184.  No  general  rule  can  be  laid  down  respecting  the  comparative  value  of  positive 
and  negative  testimony.  Denham  r.  Holeman,  26  Ga.  182.  If  one  witness  of  equal 
knowledge  and  credibility  swears  positively  to  a  fact,  and  many  swear  negatively  that 
they  did  not  see  or  know  the  fact,  the  one  witness  swearing  positively  and  not  contra- 
dicted is  to  be  believed  in  preference  to  the  many.  Johnson  v.  State,  14  Ga.  55 ;  Coles 
V.  Perry,  7  Tex.  109.  The  testimony  of  a  witness,  having  a  full  opportunity  of  know- 
ing that  a  person  did  not  strike  a  blow,  is  affirmative  evidence  and  entitled  to  weight 
as  such.  Coughlin  r.  People,  18  HI.  266.  When  one  witness  swears  that  two  men  on 
horseback  met,  pasaed  eacli  other,  and  both  wheeling  had  an  angry  conversation,  and 
another  witness  swears  that  he  saw  the  two  men  meet  and  pass  each  other,  and  that 
they  did  not  wheel  or  converse  together,  and  the  judge  charges  that  when  one  witness 
ewears  affirmatively  and  another  negatively,  the  affirmative  must  prevail,  such  charge 
is  inapplicable  and  erroneous.  State  r.  Gates,  20  Mo.  400.  On  the  trial  of  an  indict- 
ment for  selling  liquors  without  a  license,  the  docket  and  minutes  of  the  County  Com- 
missioners before  their  records  are  made  up,  are  admissible  in  evidence  for  the  prose- 
cution, and  if  no  license  appear  it  is  prima  facie  that  he  had  no  license.  Common- 
wealth V.  Kimball,  7  Mete  304.    a 
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for  killing  "certain  cattle,  to  wit,  one  mare;^^  the  evidence  was,  that 
the  animal  was  a  colt,  but  of  which  sex  did  not  appear ;  the  prisoner 
being  convicted,  the  judges,  on  a  case  reserved,  were  of  opinion  that 
the  words,  "  a  certain  mare,"  though  under  a  videlicet,  were  not  sur- 
plusage, and  that  the  animal  proved  to  have  been  killed,  being  a  eoU 
generally  without  specifying  its  sex,  was  not  sufficient  to  support  a 
charge  of  killing  a  mare,  R.  v.  Chalkley,  Russ.  &  Ry.  258.  -But 
where  a  statute  mentions  only  the  grown  animal,  the  young  is  included, 
and  it  is  no  variance  to  describe  the  young  animal  as  if  it  had  been 
the  grown  animal.  Thus,  upon  an  indictment  on  the  statute  of  1 
Edw.  6,  c.  12,  which  mentioned  the  words  "  horses,  geldings,  and 
mares,"  it  was  held,  that  foals  and  fillies  were  included  in  those  words, 
and  that  evidence  of  stealing  a  mare  filly,  supported  an  indictment 
*^«1  *for  stealing  a  mare.  R.  v.  Welland,  Russ.  &  Ry.  494.  Prob- 
J  ably  every  one  of  these  cases  would  now  be  amended.^ 

^  An  indictment  for  coining,  alleged  possession  of  a  die  made  of  iron  and  steel.  In 
&ct,  it  was  made  of  zinc  and  antimony.  The  variance  was  held  fotaL  Dorsett's  Case, 
5  Bog.  Rec.  77.  An  allegation  in  an  mdictment  which  is  not  impertinent  or  foreign 
to  the  cause  must  be  proved ;  though  a  prosecution  for  the  ofience  might  be  supported 
without  such  allegation.  United  States  v.  Porter,  3  Day's  Cases,  283.  The  court  will 
be  more  strict  in  requiring  proof  of  the  matters  alleged  in  a  criminal  than  in  a  civil 
case.  Id.  In  larceny  of  a  gray  horse,  proof  that  it  was  a  gnj  gelding,  the  variance 
held  fataL  Hooker  v.  State,  4  O.  350.  The  acceptation  of  the  name  of  property 
governs  the  description.  Case  of  Beed  et  al.,  2  Bog.  Rec.  168 ;  Commonwealth  v. 
Wentz,  1  Ash.  269.  A  charge  that  defendant  set  up  and  kept  a  fiuo  bonk,  at  which 
money  was  bet,  lost,  and  won,  is  not  sustained  by  proof  that  bank  notes  were  bet,  lost, 
and  won.  Pryor  v.  Commonwealth,  2  Dano^  298 ;  see  case  of  Stone  et  al.,  3  Rog.  Rec. 
3 ;  State  v.  Caissel,  2  H.  &  G.  407.  [Where  m  an  indictment  the  character  of  money 
received  is  set  forth,  failure  to  prove  such  money  is  a  fatal  variance.  Williams  v. 
People,  101  lU.  382.1  An  indictment  for  stealing  a  "horse"  is  not  sustained  by  evi- 
dence of  the  theft  of  a  <' gelding."  Mashall  v.  State,  31  Tex.  471 ;  Gholstan  v.  State, 
33  Id.  342.  Property  pigged  and  in  the  possession  of  the  pledgee  may  be  described 
as  the  property,  and  in  the  possession  of  the  pledgor.  Commonwealth  v.  O'Hara,  10 
Gray,  469.  An  indictment  for  stealing  the  wearing  apparel  of  a  married  woman,  fur- 
nished by  the  husband,  and  which  charges  it  to  l^  tiie  property  of  the  wife  cannot 
be  sustained  during  the  life  of  the  husband.  State  v.  Hays,  21  Ind.  288.  An  indict- 
ment for  stealing  "bank  bills"  declaring  their  value,  in  efiect  charges  the  bills  to  be 
genuine  and  upon  solvent  banks.  Munson  v.  State,  4  Gr.  483.  "  A  package  of  money 
containing  the  sum  of  sixty  dollars  in  bank  bills,"  held  that  there  was  no  repugnancy. 
Bank  bills  which  are  current  as  a  medium  of  exchange  are  money.  State  v,  Kube,  20 
Wis.  217.  In  an  indictment  for  larceny  of  difierent  articles  of  prop^*tjr  described,  it 
is  not  necessary  to  use  the  connecting  word  "  and "  between  the  difierent  articles. 
State  V,  Bartlett,  55  Me.  200.  [Under  the  Louisiana  statute  the  character  of  the 
money  stolen  need  not  be  described  in  an  indictment  for  larceny.  State  v.  King,  37 
La.  An.  91/]  In  arson  not  necessarv  to  aver  value  of  propertv  burned.  Common- 
wealth V,  Hamilton,  15  Gray,  480.  As  to  averment  of  ownership :  see  Beed  v.  Com- 
monwealth, 7  Bush,  641 ;  Commonwealth  v.  Lawless,  103  Mass.  425 ;  State  p.  BeU,  65 
N.  C.  313 ;  Commonwealth  v.  Bowers,  3  Brewst  350.  In  an  indictment  for  arson,  the 
allegation  of  the  ownership  of  the  building  burned  is  a  part  of  the  description  of  the 
ofience ;  it  must  be  direct  and  certain,  and  is  insufficient  if  left  to  rest  upon  conjecture, 
or  to  be  made  out  by  argument  People  v.  Myers,  20  CaJ.  76.  [But  asli^^ht  variance 
in  regard  to  the  ownership  and  value  of  the  property  within  the  building,  which  a 
Massachusetts  statute  requires  to  be  set  forth  was  held  not  to  be  a  fatal  variance.  Com- 
monwealth V.  Brailey,  1^  Mass.  527.1  In  arson  true  name  of  corporation  must  be 
stated.  McGary  v,  !reople,  45  N.  Y.  153.  An  indictment  for  adultery  against  a  mar- 
ried woman  should  set  forth  the  name  of  her  husband.  Commonwealth  o.  Corson,  4 
Clark,  271.  An  indictment  for  receiving  stolen  property,  need  not  give  the  name  of 
the  thiet  State  v.  Smith,  37  Mo.  58.  m  arson  to  defraud  insurance  company,  mere 
averment  of  company  named   insufficient.    People  v.  Schwarti^  32  CaL  160.    Name 
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Averments  descriptive  of  person.  The  name  both  Christian  and 
surname  of  all  persons  mentioned  in  the  indictment  must^  unless 
amended^  be  proved  as  laid.  But  if  the  name  be  that  by  which  a  per- 
son is  usually  called  or  known  it  is  sufficient.  The  prisoner  was  tried 
for  stealing  the  goods  of  Mary  Johnson.  The  prosecutrix  stated,  that 
her  original  name  was  Mary  Davis,  but  that  she  had  been  ^led 
and  known  by  the  name  of  Johnson  for  the  last  five  years,  and 
that  she  had  not  taken  the  name  of  Johnson  for  concealment  or 
fraud ;  the  judges  were  clearly  of  opinion  that  the  time  the  prosecu- 
trix had  been  known  by  the  name  of  Johnson,  warranted  her  being 
so  called  in  the  indictment,  and  that  the  conviction  was  right.  B..  v. 
Norton,  Russ.  &  Ry.  510.  So  in  a  late  case,  where  the  prisoner  was 
indicted  for  stealing  the  goods  of  Richard  Pratt,  and  it  appeared  that 
his  name  was  Richard  Jeremiah  Pratt,  but  he  was  equally  well 
known  by  the  name  of  Richard  Pratt,  it  was  ruled  that  the  indict- 
ment was  sustained.  Anon,,  6  C.  &  P.  408,  25  E.  C.  L. ;  see  also,  R. 
r.  Berryman,  5  C.  &  P.  601,  24  E.  C.  L.  Where  in  an  indictment  a 
boy  was  called  D.,  and  he  stated  that  his  right  name  was  D.,  but  that 
most  persons  who  knew  him  called  him  P.,  and  that  his  mother  had 
married  two  husbands,  the  first  named  P.  and  the  second  D.,  and  that 
he  was  told  by  his  mother  that  he  was  the  son  of  the  latter,  and  that 
she  used  alw^ays  to  call  him  D.,  Williams,  J.,  after  consulting  Alder- 
son,  B.,  held  that  the  evidence  that  the  boy's  mother  had  always  called 
him  D.  must  be  taken  to  be  conclusive  as  to  his  name,  and  that  there- 
fore he  was  rightly  described  in  the  indictment.  R.  v,  Williams,  7  C. 
&  P.  298,  32  E.  6.  L.  Upon  an  indictment  for  the  murder  of  a  bas- 
tard child,  described  in  the  indictment  as  "  Greorge  Lakeman  Clark," 
it  appeared  it  had  been  christened  '' Greorge  Lakeman,'^  being  the 
names  of  its  reputed  father ;  that  it  was  called  George  Lakeman,  and 
not  by  any  other  name  known  to  the  witnesses ;  and  that  the  motlier 
called  it  (jeorge  Lakeman.  There  was  no  evidence  that  it  had  ob- 
tained, or  was  called  by  its  mother's  name  of  Clark.  The  judges  held, 
that  as  this  child  had  not  obtained  his  mother's  name  by  reputation, 
he  was  improperly  called  Clark  in  the  indictment,  and  as  tiiere  was 
nothing  but  the  name  to  identify  him  in  the  indictment,  the  conviction 

of  the  owner  of  stolen  goods  necessary.  Jones  v.  Commonwealth,  17  Grott  503; 
Hughes  V.  Commonwealth,  I<L  665.  The  owner  may  he  a  tenant  in  common.  Com- 
monwealth V,  Arrance,  5  Allen,  517.  In  an  indictment  for  breaking  and  entering  a 
building  with  intent  to  commit  a  felony,  the  name  of  the  owner  of  tlie  building  must 
be  set  out  if  known,  and  if  not  known  then  it  should  be  so  stated.  The  name  of  the 
owner  of  the  property  intended  to  be  iniured  or  stolen  need  not  be  averred.  State  t;. 
Morrissey,  22  la.  158.  To  sustain  an  inaictment  for  murder,  it  must  be  shown  that  the 
Christian  name  of  the  person  killed,  as  given  in  the  indictment,  was  his  true  name,  or 
one  by  which  he  was  to  a  considerable  extent  called  and  known  among  those  who  were 
aoQuamted  with  him.  State  r.  Lincoln,  17  Wis.  579.  An  indictment  for  receiving 
stolen  goods  need  not  name  the  thief.    Commonwealth  v.  State,  11  Gray,  60.    S. 

On  the  variance  between  a  copy  of  a  deed  set  forth  in  an  indictment  and  the  copy 
submitted  in  proof,  see  Webster  v.  People,  93  N.  Y.  422.  On  variance  in  documents  gen- 
erally, see  Huddleston  v.  State,  11  Tex.  App.  22.  Any  variance  as  to  the  words  of  a 
document  set  forth  in  an  indictment  is  mtal.  State  v.  Owens,  73  Mo.  440.  Unless 
such  variance  be  mere  fault  of  spelling.  People  v,  Cammines,  57  Cal.  88.  See  on 
Forgery,  Bums  i;.  Commonwealth,  27  Grattan,  (Va.)  934;  Sharley  v.  State,  54  Ind. 
168. 
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oonid  not  be  supported.  R.  v,  Clark,  Russ.  &  Ry.  358,  When  an 
unmarried  woman  was  robbed,  and  after  the  offence  committed,  but 
before  the  bill  was  presented  to  the  grand  jury,  she  married,  and  the 
indictment  described  her  by  her  maiden  name,  this  was  held  to  be  suf- 
ficient. R .  V.  Turner,  1  Leach,  536.  Although  where  there  are 
father  and  son  of  the  same  name,  and  that  name  is  stated  without  any 
addition,  it  shall  he  prima  facie  intended  to  signi^  the  father.  Wilson 
V.  Stubbs,  Hob.  330;  Sweeting  v.  Fowler,  1  Stark.  106,  2  E.  C.  L, ; 
yet  on  an  indictment  containing  the  name  without  addition,  it  may  be 
proved  that  either  the  father  or  son  was  the  party  intended.  Thus  on 
an  indictment  for  an  assault  upon  Elizabeth  Edwards,  it  appeared  that 
there  were  two  of  that  name,  mother  and  daughter,  and  that  in  fact  the 
assault  had  been  made  on  the  daughter ;  the  defendant  being  convicted, 
the  conviction  was  held  good.  R.  v.  Peace,  3  B.  &  A.  580,  5  E.  C.  L. 
So  where  an  indictment  laid  the  property  of  a  house  in  J.  J,,  it  was 
held  by  Parke,  J.,  to  be  supported  by  proof  of  property  in  Joshua 
♦ftQl  *Jeii°iiigs  the  younger.  R.  t?.  Hodgson,  1  Lew.  C.  C.  236 ; 
^^J  per  Bolland,  B.,  R.  v.  Bland,  Id.^ 

^  Where  the  name  alleged  was  Harris,  the  tme  name  Harrinonf  though  he  was  some- 
times called  by  the  former,  it  was  hela  to  be  no  variance.  State  v.  France,  1  Over. 
4^  The  law  recognizes  out  one  Christian  name.  Franklin  et  al.  v.  Talmadge,  5 
Johns.  84.  The  courts  will  take  judicial  notice  of  the  customaiy  abbreviations  of 
Christian  names.  Stephen  v.  State,  11  Ga.  225.  When  surnames  with  a  prefix  to 
them  are  ordinarily  written  with  an  abbreviation,  the  names  thus  written  in  an  indict- 
ment are  sufficient.  State  v,  Kean,  10  N.  H.  847.  The  addition  of  junior  and  the  use 
of  a  middle  letter  forms  no  part  of  the  name.  People  v.  Cook.  14  &urb.  259 ;  McKay 
V.  Speak,  8  Tex.  376 ;  King  v.  Hutchins,  8  Fost.  561 :  Allen  v.  Taylor,  26  Y t.  599 ;  State 
V.  Mannerv,  14  Tex.  402 ;  People  r.  Lockwood,  6  Cal.  205:  Tliompson  v,  Lee,  12  111. 
242  ^  Erskine  v.  Davis,  25  111.  251 ;  State  v.  Weare,  38  N.  H.  314.  [But  when  it  is  set 
out  It  must  be  proved  as  laid.  State  v.  Chamberlain,  75  Mo.  382.  But  see  Delphine 
V.  State,  11  Tex.  App.  30.]  Where  the  indictment  charged  that  the  defoidant 
assaulted  "  Silas  Melville,"  with  intent  to  kill,  and  the  proof  was  that  his  name  was 
'*  Melvin,''  it  was  held  a  fiital  variance.  State  v,  Curran.  18  Mo.  320.  As  to  the  rule 
of  idem  sonoTU,  see  Barnes  v.  People,  18  111.  52 ;  Cruiksnanks  r.  Comyns,  24  111.  6^ ; 
State  V.  Havely,  21  Mo.  498.  [Donnelly  r.  State,  78  Ahi.  453.  A  variance  in  the 
spelling  of  the  name  of  the  foreman  of  a  grand  jury  in  the  indorsement  on  the  indict- 
ment is  immaterial  when  "  idem  aonansy"  as  Booth-Boothe.  Jackson  v.  State,  74  Ala.  26.] 
Defendant  known  by  one  name  as  well  as  another  may  be  indicted  by  either  name. 
Taylor  v.  Commonwealth,  20  Gratt  825.  A  man  may  have  only  one  name.  Boyd  v. 
State,  7  Cold.  69.  The  word  **  alias  "  has  been  incorporated  into  the  English  language 
as  equivalent  to  '*  otherwise  called."  Kennedy  v.  People,  39  N.  Y.  245.  Middle  name 
not  material.  State  v,  Williams^  20  la.  98 ;  Miller  v.  People,  39  111.  457 ;  Stockton  v. 
State,  25  Tex.  772.  [Commonwealth  v.  CyHearn.  132  Mass.  553.  Unless  set  out  in  the 
indictment.  State  v.  Pease,  74  Ind.  263.]  W.  K.,  Jr.,  may  be  indicted  as  W.  R  ''the 
second  of  that  name.''  Commonwealth  v.  Parmenter,  101  Mass.  211.  The  rule  of 
idem  wnann  applies  where  one  indicted  bv  the  name  of  "  McDonald"  is  tried  by  the 
name  of  ''  McDonell."  McDonald  v.  People,  23  Wis.  410.  So  Thomson  for  Thomp- 
son. State  r.  Wheeler,  35  Vt.  261.  In  an  indictment  a  Frenchman  whose  name  was 
"  Jnli  Antoine ''  was  described  as  *'  Jules  Antoine,"  held  no  variance.  Point  v.  State, 
Shep.  Sel.  Cas.  54  ;&  c.  37  Ala.  148.  [The  indictment  charoed  the  defendant  with  kill- 
ing De  Oliver.  The  person  killed  was  De  Witt  Oliver.  Held  no  variance,  especially 
as  the  point  was  not  raised  until  after  verdict  Scott  v.  State,  7  Lea  (Tenn.)  232.]  It  is 
no  variance  in  an  indictment  to  set  forth  a  name  as  '*  Droun "  which  is  actually 
"  Drown."  Commonwealth  v.  Woods,  10  Gray,  477.  Name  in  the  indictment  was 
Sensei^derfer,  real  name  Sensenderf,  held  a  fatal  variance.  Commonwealth  v.  Bowen. 
8  Brewst.  350.  [Such  a  variance  as  Clements  Turner  for  Turner  Gements  was  hela 
&tal.  Clements  v.  State,  21  Tex.  App.  258.  So  also  Wood  for  Woods.  Neiderluck 
V.  State,  21  Tex^App.  320;  Kinne}*  :.  State.  Id.  348.]    Where  in  an  indictment  for 
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An  indictment  is  good,  stating  that  the  prisoner  stole  or  received  the 
goods  of  a  person  to  thejuroi^a  unknoton;  but  in  case  the  owner  of  the 
goods  be  really  known,  an  indictment  ailing  the  goods  to  be  the 
property  of  a  person  unknown,  would  be  improper,  and  the  prisoner 
must  be  discharged  of  that  indictment,  and  tried  upon  a  new  one  for 
stealing  the  gooos  of  the  owner  by  name.  2  Hale,  P,  C.  621.  Where 
the  property  was  laid  in  one  count  as  belonging  to  certain 
persons  named,  and  in  another  as  belonging  to  persons  unknowo, 
and  the  prosecutor  failed  to  prove  the  Christian  names  of  the 
persons  mentioned  in  the  first  count ;  it  was  held  by  Richards,  CI 
B.,  that  he  could  not  resort  to  the  second  count ;  and  the  prisoner  was 
acquitted.  'R.  r.  Robinson,  Holt,  N.  P.  C.  595.  An  indictment 
agaiast  the  prisoner  as  accessory  before  the  fiict  to  a  larceny,  charged 
that  a  certain  person  to  the  jurors  unknown,  feloniously  stole,  etc.,  and 
that  the  prisoner  incited  the  said  person  unknown  to  commit  the  said  - 
felony.  The  grand  jury  had  found  the  bill  upon  the  evidence  of  one ' 
Clmrles  lies,  who  confessed  tliat  he  had  stolen  the  property,  and  it  was 

Eroposed  to  call  him  to  establish  the  guilt  of  the  prisoner,  but  Le 
»lanc,  J/,  interposed  and  directed  an  acquittal.  He  said  he  considered 
the  indictment  wrong,  in  stating  that  the  property  had  been  stolen  by 
a. person  unknown,  and  asked  how  the  witness,  who  was  the  principal 
felon,  could  be  allied  to  be  unknown  to  the  jurors  when  they  had 
him  before  them,  and  his  name  was  written  on  the  back  of  the  bill. 
R.  V.  Walker,  3  Camp.  264 ;  see  also  R,  t;.  Blick,  4  C.  &  P.  377,  19 
£•  C.  L.  But  where  an  indictment  stated  that  a  certain  person  to  the 
jurors  unknown,  burglariously  entered  the  house  of  H.  W.,  and  stole 
a  silver  cream-jug,  etc.,  which  the  prisoner  feloniously  received,  and  it 
appeared  that  amongst  the  reooros  of  indictments  returned  by  the 
samo  grand  jury,  there  was  one  charging  Henry  Moreton,  as  principal 
in  the  burglary,  and  the  prisoner  as  accessory  in  receiving  the  cream- 

{'ug ;  tliat  H.  t^T.'s  house  nad  been  entered  only  once,  and  that  she  had 
ost  only  one  cream-jug,  and  that  she  had  preferred  two  indictments ; 

murder,  the  name  of  the  deceased  was  alleged  to  be  Boudet  or  Bondet,  when  it  was  in 
fact  Burdet,  held  that  the  variance  was  so  slight  as  to  be  immaterial.  Aaron  v.  State, 
Shep.  Sel.  Cas.  12 ;  s.  c.  37  Ala.  106.  *  Initials  are  a  sufficient  designation  of  the  Chris- 
tian names  of  third  persons,  whose  names  are  necessarilj  introduced  into  indictments. 
State  0.  Black,  31  Tex.  560 ;  Vandermark  r.  People,  47  111.  122 ;  Kriel  c.  Oommonweahli, 
5  Bush,  362.  The  person  murdered  may  be  de^^ribed  by  the  name  hj  which  he  is 
commonly  called  and  known,  although  differing  from  his  name  in  baptism.  Com- 
monwealth V.  Desmarteau,  82  Mass.  1.  [So  also  the  prisoner.  Alexander  r.  Common- 
wealth, 15  W.  N.  C.  (Pa.)  145.]  It  is  sufficient  if  the  person  assaulted  was  as  certainly 
known  to  friends  and  acquaintances  of  the  vicinity  by  the  name  used  in  the  indictment 
as  any  other.  Bell  r.  State,  25  Tex.  574.  In  an  indictment  for  larceny,  wherein  the 
property  charged  to  have  been  stolen  was  alleged  to  have  been  ".the  property  of  one 
Eusebius  Emeraon,  of  Addison,"  and  the  proof  was,  that  there  were  in  that  town  two  men 
of  that  name,  father  and  son,  and  the  property  belonged  to  the  son,  who  had  usually 
written  his  name  with  junior  attached  to  it ;  it  was  held  that  junior  was  no  part  of  the 
name,  and  that  the  ownership  as  alleged  in  the  indictment  was  sufficiently  proved.  State 
».  Gnmt,  22  Me,  171.    S.  ^ 

An  indictment  which  alleged  that  money  was  obtained  by  two  persons  jointly  on  false 
pretences,  is  not  sustained  by  proof  of  a  loan  to  one  of  them,  obtained  by  false  pretences. 
Commonwealth  v.  Pierce,  130  Mass.  31.  If  property  stolen  is  alleged  to  be  that  of  W., 
and  is  proved  to  be  that  of  W.<&C.,  the  variance  is  fatal.    People  v.  Frank,  1  Idaho,  200. 
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it  was  neld  by  the  judges,  that  the  prisoner  was  properly  convicted, 
the  finding  of  the  grand  jury  on  the  bill,  imputing  tne  principal  felony 
to  H.  M.,  being  no  objection  to  the  other  indictment.  R.  v.  Bush, 
Buss.  &  Ry.  372.     See  also  R.  r.  Caspar,  2  Moo.  C.  C,  101.* 

Where  on  an  indictment  upon  the  Black  Act,  for  maliciously  shoot- 
ing A.  Sandon,  in  the  dwelling-house  of  James  Brewer  and  John 
Sandy,  it  appearing  in  evidence  that  it  was  in  the  dwelling-house  of 
John  Brewer  and  James  Sandy,  the  court  said,  that  as  the  prosecutor 
had  thought  proper  to  state  the  names  of  the"  owners  of  the  house 
where  the  fiict  was  charged  to  have  been  conmiitted,  it  was  a  fatal 
variance.  The  statute  says,  "  Who  shall  maliciously  shoot  at  any  per- 
son, in  any  dwelling-house  or  other  place,"  and  the  prosecutor  having 
averred  thiat  it  was  in  the  house  of  James  Brewer  and  John  Sandy,  was 
bound  to  prove  it  as  it  was  laid.  R.  v.  Durore,  1  Leach,  351 ;  1  East, 
P.  C.  45.  So  where  the  indictment  was  for  breaking,  etc.,  the  house 
of  J.  Davis,  with  intent  to  steal  the  goods  of  J.  WaJkelin,  in  the  said 
house  being,  and  there  was  no  such  person  in  the  house,  but  J.  W.  was 
put  by  mistake  for  J,  D.,  the  prisoner  was  held  entitled  to  an  acquittal, 
and  it  was  ruled  that  the  woras  "  J,  W."  could  not  be  rejected  as  sur- 
*Q01  pl^sage,  since  they  were  sensible  and  material,  it  being  *material 
J  to  lay  truly  the  property  in  the  goods,  without  such  words  the 
description  of  the  offence  being  incomplete.  R.  v,  Jenks,  2  East,  P. 
C.  514. 

Before  the  extensive  powers  of  amendment  which  now  exist  were 
conferred,  a  variance  in  names  as  laid  and  proved  was  got  over  by  the 
rule  of  idem  sonans,  as  it  was  called.  Thus  where  the  name  in  the 
indictment  was  John  Whyneard,  and  it  appeared  that  the  real  name 
was  Winyard,  but  that  it  was  pronounced  tVinnyard,  the  variance  was 
held  to  be  immaterial.  R.  v.  Foster,  Russ.  &  Ry.  412.  So  Segrave 
for  Seagravej  Williams  r.  Ogle,  2  Str.  889.  Benedetto  for  BenidUto, 
Abithol  V.  Bieniditto,  2  Taunt.  401.  But  it  would  scarcely  ever  now 
be  necessary  to  resort  to  this  rule. 

It  has  always  been  usual  to  treat  the  addition  to  a  name  as  surplus- 
age. Thus  the  prisoner  was  indicted  (before  the  39  &  40  Geo.  3,  c. 
67,  the  Act  of  Union)  for  stealing  the  goods  of  James  Hamilton,  Esq., 
commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland ;  and 
it  appeared  that  he  was  an  Irish  peer.  The  judges  were  of  opinion 
that  "  James  Hamilion,  Esq.,''  was  a  sufficient  description  of  the  per- 
son and  degree  of  the  prosecutor,  and  that  the  subsequent  words, 
"  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland," 
might  be  rejected  as  surplusage.  But  they  conceived  that  the  more 
correct  and  perfect  mode  of  describing  the  person  of  the  prosecutor 

^  Name  unknown.  Commonwealth  v,  Sherman,  13  Allen,  24S.  Name  of  person 
apon  whom  crime  committed  unknown  to  the  grand  jury,  is  sufficient,  though  it  might 
With  reasonable  diligence  have  been  ascertain^  Commonwealth  v,  Stodard,  9  Allen. 
280.  Namea  of  persons  unknown  not  sufficient  if  they  were  in  fact  known,  or  coula 
have  been  ascertained  by  the  use  of  due  diligence.  Check  r.  State,  38  Ala.  227.  If 
the  name  of  a  person  on  whom  a  crime  has  been  committed  is  unknown  to  the  inform* 
inff  officers  it  may  be  averred  to  be  unknown,  and  it  is  not  neoessaiy  to  prove  it  State 
v.  Wilson,  30  Conn.  500.    S. 
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would  have  been  "  James  Hamilton,  Esq.,  Earl  of  Clanbrassil,  in  the 
kingdom  of  Ireland,"  and  as  that  more  perfect  description  appeared 
npon  the  face  of  the  indictment,  by  considering  the  intervening  words, 
"  commonly  called,"  as  surplusage,  they  thought  that  the  indictment 
was  good.  R.  V.  Graliam,  2  Leach,  547 ;  1  Stark.  C.  P.  206.  So 
where  the  prisoner  was  indicted  for  stealing  the  goods  of  A«  W.  Gother, 
Esq.,  Biirrough,  J.,  held  that  the  addition  of  esquire  to  the  name  of 
the  person  in  whom  the  property  is  laid,  is  mere  surplusage  and  im- 
material.   R.  V.  C^ilvie,  2  C.  &  P.  230,  12  E.  C.  L.^ 

Where  a  person  has  a  name  of  dignity,  that  is  the  proper  name  by 
which  to  describe  him,  for  it  is  the  name  itself  and  not  an  addition 
merely.  R.  v.  Graham,  supra;  3  Russ,  Cri.  393,  5th  ed.  (n).  It  is 
usual  to  add  the  Christian  names  to  the  name  of  dignity,  but  Parke, 
B.,  said  in  R.  v.  Frost,  1  Dears,  C.  C.  474 ;  24  L.  J.,  M.  C,  61,  that 
the  name  of  dignity  alone  was  sufficient. 

Where  the  only  evidence  of  the  Christian  name  of  the  prosecutor 
was  that  of  a  witness  who  had  seen  him  sign  his  name,  it  was  held  to 
be  sufficient.    R.  v,  Toole,  Dears.  &  B.  C.  C.  194. 

Here  again  the  power  of  amendment  would  properly  be  freely  exer- 
cised. 

Averments  descriptive  of  time.  As  has  been  said,  in  general,  no 
time  need  be  alleged  in  the  indictment,  or  if  allied,  n^  not  be 
proved.  But  if  it  be  of  the  essence  of  the  offence,  as  in  burglary,  or  the 
non-surrender  of  a  bankrupt  at  the  time  appointed,  then  it  must,  sub- 
ject to  the  power  of  amendment,  be  strictly  proved  as  laid.*  R.  v, 
Browne,  M.  &  M.  315. 

Averments  desoriptive  of  place.  In  some  particular  cases  it  is 
necessary  to  prove  the  parish  or  place  named  in  the  indictment.' 

^  But  in  Rhode  Island  a  plea  in  abatement,  that  there  is  an  erroneous  addition  to 
the  indictment.  Thus,  Mary  Daly,  '*  Spinster/'  is  good,  and  the  indictment  must  be 
quashed.    State  v,  Daly,  14  li.  I.  510. 

'  An  indictment  which  does  not  allege  the  time  or  place  of  the  offence  charged  is 
fatally  defective.  Stote  v.  Slack,  30  Tex.  354;  State  v.  Johnson,  32  Tex.  96.  Time 
not  material  if  previous  to  indictment.  McBryde  v.  State,  34  Ga.  202.  [City  of 
Emporia  v,  Volmer,  12  Kan.  622.  But  where  the  time  proved  varies  from  that  laid, 
it  must  not  be  so  remote  as  to  let  the  statute  of  limitations  intervene.  State  v.  Mnnson, 
40  Conn.  475.]  An  indictment  charging  the  offence  to  have  been  committed  at  a  date 
subsequent  to  the  finding  of  it  is  bad.  State  v.  Noland,  29  Ind.  212.  Allegation  of 
time  of  an  ofifence  continuing  from  day  to  day.  Commonwealth  v.  Fratis.  82  Mass. 
236.  See  also  State  v.  G.  8~  1  Ty  1.  295 ;  State  v.  Haney,  1  Hawks.  460 ;  Jacobs  r.  Com- 
monwealth, 5  S.  <&  R.  316 ;  United  States  v.  Stevens,  4  Wash.  C.  C.  547 ;  Commonwealth 
9,  Harrington,  3  Pick.  26.  [*'  At  or  prior  to  "  is  a  sufficient  allegation  as  to  time  when 
the  act  is  continuous.  People  v.  Buddensieck,  4  N.  Y:  Crim.  B!ep.  230.]  But  in  per- 
jury chai^ged  to  have  been  committed  in  the  Circuit  Court,  held  on  the  19th  of  May, 
and  the  record  shows  the  court  to  have  been  held  on  the  20th  of  May,  the  variance  is 
fatal.  United  States  v,  McNeal,  1  Gall.  387.  8.  [Compare  Hoerr  r.  State,  4  Tex. 
App.  75 ;  Collins  r.  State,  5  Tex.  App.  37 ;  Brewer  v.  State,  5  Tex.  App.  248 ;  Williamson 
V.  Stat^  5  Tex.  4pp.  485 ;  Hawthorne  v.  State,  6  Tex.  App.  562.] 

'  As  in  an  indictment  for  keeping  a  disorderly  house.  McDonald's  Case,  3  Bog. 
Bee.  128.    So  in  buiglary,  Carney's  Case,  Id.  44     Quoare^  in  bigamy,  where  the  first 
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Thus  as  in  an  indictment  against  a  parish  for  not  repairing  a  high- 
way, the  situation  of  the  highway  witliin  the  mrish  is  a  material 
*Q1 1  **^verment,  see  2  Stark.  C.  P.  693  (n),  3  E.  C.  L.,  it  must  be 
^  proved  as  laid.  So,  if  the  statute  upon  which  the  indictment  is 
framed,  gives  the  penalty  to  the  poor  of  the  parish  in  which  the  offence 
was  committed,  the  offence  must  be  proved  to  have  been  conunitted  in 
the  parish  stated  in  the  indictment.  3  Buss.  Cri  403,  5th  ed.;  B*.  v. 
Glossop,  4  B.  &  A.  616,  6  E.  C.  L. 

So  where  the  offence  is  in  its  nature  local,  the  name  of  the  parish,  or 
place  must  be  correctly  stated  in  the  indictment,  and  proved  as  laid ; 
as,  for  instance,  on  an  indictment  for  stealing  in  the  dwelling-house, 
etc.,  for  burglary,  for  forcible  entry,  or  the  like. 

Where  an  injury  is  partly  local  and  partly  transitory,  and  a  precise 
local  description  is  given,  the  local  description  becomes  descriptive  of 
the  transitory  injury,  and  should  be  proved  as  laid.  1  Stark.  Ev.  466, 
3rd  ed.,  citing  K.  v.  Cranage  3  Buss.  Cri.  404,  5th  ed.;  1  Salk.  385. 
So  where  the  name  of  a  place  is  mentioned,  not  as  a  matter  of  venue, 
but  of  local  description,  it  should  be  proved  as  laid,  although  it  need 
not  have  been  stated.  Thus  where  an  indictment  (under  the  repealed 
stat.  57  Geo.  3,  c.  90)  charged  the  defendant  with  being  found  armed, 
with  intent  to  destroy  game  in  a  certain  wood  called  the  Old  Walk,  in 
the  occupation  of  J.  J.,  and  it  appeared  in  evidence  that  the  wood  had 
always  been  called  the  Long  Walk,  and  never  the  Old  Walk,  the 
judges  held  the  variance  fatal.     B.  v.  Owen,  1  Moo.  C.  C.  US'. 

Of  course  many  such  variances  would  now  be  got  over  by  an  exer- 
cise of  the  powers  of  amendment. 

Averments  descriptive  of  value.  There  are  many  cases  in  which 
the  allegation  of  value  is  material,  either  because  the  value  is  of  the 
essence  of  the  offence,  as  in  an  indictment  against  a  bankrupt  for 
concealing  or  embezzling  part  of  his  estate  to  the  value  of  lOL;  or  as 
enhancing  the  punishment  as  in  an  indictment  under  the  24  &  25 
Vict.  c.  96,  s.  60,  for  stealing  in  a  dwelling-house,  to  the  amount 
of  5L  But  any  error  in  this  respect  can  generally  be  got  over 
either  by  amendment,  or  by  the  rule  of  divisible  averments ;  «upra, 
p.  83.^ 

marriage  alleged  to  be  in  the  State  is  in  fact  out  of  it.    Ewen's  Case,  6  Id.  65.    S. 
[See  People  v.  Calder,  30  Mich.  85.] 

Where  the  evidence  does  not  show  in  what  county  or  State  the  alleged  offence  was 
committed,  a  judgment  of  conTiction  cannot  be  sustained.  Stazey  v.  State,  58  Ind. 
614.  If  the  evidence  fails  to  prove  the  venue  as  laid,  t,  g^  the  county  in  which  the 
crime  is  said  to  have  been  committed,  there  is  ground  for  reversal.  People  r.  Tarpev, 
59  Cal.  371 ;  State  v,  Inman,  76  Mo.  648 ;  State  v.  McGinnis,  74  Mo.  245.  It  is  not 
essential  that  a  venue  be  established  by  positive  testimony.  It  is  sufficient  if  from 
the  evidence  the  juiy  may  reasonably  conclude  that  the  ofience  was  committed  in  the 
county  alleged.  Hoffman  v.  State,  12  Tex.  App.  406.  But  the  venue  of  the  crime 
must  be  established  beyond  a  reasonable  doubt.  Gosha  v.  State,  66  Ga.  36.  Whether 
a  particular  locality  is  or  is  not  within  a  particular  county  is  not  a  fact  judicially 
known  to  the  courts.    Boston  v.  State,  6  Tex.  App.  383. 

^  Inasmuch  as  a  note  given  to  a  public  officer  to  influence  his  official  action  is  void 
as  contrary  to  public  policy,  and  is  without  consideration,  it  follows  that  an  indict- 
ment against  an  officer,  charging  him  with  having  receivea  a  promissoxy  note  for  the 
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Averments  descriptive  of  the  mode  of  committing  the  offence. 
The  description  of  the  mode  of  committing  the  offence  must  be  proved 
as  laid^  if  not  amended.  But  the  substance  only  of  such  averments 
need  be  proved.  1  East,  P.  C.  341 ;  2  Hale,  P.  C.  185.  Thus  where 
the  prisoner  was  mdicted  for  administering  to  one  H.  M.  G.,  a  single 
woman,  divers  large  quantities  of  the  decoction  of  a  certain  drug  called 
savin,  with  intent  to  procure  the  miscarriage  of  the  said  H.  M.  G.; 
and  it  appeared  that  the  prisoner  had  prepared  the  medicine  bv 
pouring  boiling  water  over  the  leaves  of  a  shrub,  a  process  whidfi 
the  medical  witnesses  stated  was  an  infusion,  and  not  a  decoction^ 
Lawrence,  J.,  overruled  an  objection  taken  on  this  ground.  He 
said  that  effusion  and  decoction  were  qusdem  generisy  and  that  the 
question  was,  whether  the  prisoner  administered  any  matter  or  thing 
-with  intent  to  procure  abortion.  R.  v.  Phillips,  3  Campb.  73,  and  see 
]>08t,  tits.  Malicious  Injuries  and  Murder.  Where  an  indictment 
charged  that  A.  gave  the  mortal  stroke,  and  that  B.  &  C.  were  present, 
aiding  and  abetting,  if  it  appeared  in  evidence  that  B.  was  the  person 
who  gave  the  stroEe,  and  that  A.  &  C.  were  present,  aiding  Bxia  abet- 
ting, they  may  all  be  found  guilty  of  murder  or  manslaughter,  at 
common  law,  as  circumstances  may  vary  the  case.  The  identity  of 
*the  person  supposed  to  have  given  the  stroke,  is  but  a  circum-  r*qo 
stance,  and  in  mis  case  a  very  immaterial  one — ^the  stroke  of  one  L 
being,  in  consideration  of  law,  the  stroke  of  all.  The  person  giving 
the  stroke  is  no  more  than  the  hand  or  instrument  by  which  the  others 
etrike.    Foster,  351 ;  1  Hale,  P.  C.  437,  463 ;  2  Id.  344,  345. 

EVIDENCE  CONFINED  TO  THE  ISSUE. 

We  have  considered  what  evidence  is  necessary ;  we  have  now  to 
consider  what  evidence  is  admissible  as  relevant  to  the  issue.  Bearing 
in  mind  all  that  has  been  said  as  to  the  nature  of  the  issue  or  issues 
raised  by  an  ordinary  criminal  pleading,  it  may  be  laid  down  as  a  gen- 
eral rule,  that  in  criminal,  as  in  civil  cases,  the  evidence  shall  be  con- 
fined to  the  point  in  issue.  In  criminal  proceedings  it  has  been 
observed  (3  Iluss.  Cri.  368,  5th  ed.),  that  the  necessity  is  stronger,  if 
possible,  than  in  civil  cases,  of  strictly  enforcing  this  rule ;  for  where 
a  prisoner  is  charged  with  an  offence,  it  is  of  the  utmost  importance  to 
him  that  the  fects  laid  before  the  jury  should  consist  exclusively  of  the 
transaction  which  forms  the  subject  of  the  indictment,  and  matters 
relating  thereto,  which  alone  he  can  be  expected  to  come  prepared  to 
answer.  The  importance  of  keeping  evidence  within  certain  prescribed 
grounds  is  greater  now  than  before  the  alterations  in  criminal  plead- 
ings.^ 

payment  of  money  as  a  bribe,  does  not  charge  the  receiving  of  a  thing  of  value ;  and  it 
IS  bad  on  a  motion  to  quash.  State  v.  Walls,  64  Ind.  561.  See.  also,  O'Brien  v.  State, 
6  Tex.  665 ;  Jackson  v.  State,  43  Id.  421 ;  State  v.  Pearce,  14  Fla.  153. 

^  The  admission  of  evidence  irrelevant  to  the  issue,  if  pr^udicial  to  the  prisoner,  is 
not  cured  hj  its  being  stricken  out,  where  it  is  likelj  to  influence  the  jury.  People  v, 
Zimmerman,  4  N.  Y.'Orim.  Bep.  272. 
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No  objection  that  other  offences  are  disclosed.  The  notion  that 
it  is  in  itself  an  objection  to  the  admission  of  evidence  that  it  discloses 
other  oflFences,  especially  where  they  are  the  subject  of  indictment, 
E.  V.  Smith,  2  C.  &  P.  633,  12  K  C.  L.,  is  now  exploded.  R.  v.  Sal- 
isbury, 5  C.  &  P.  155,  24  E.  C.  L.;  R.  v.  Clewes,  4  C.  &  P.  221,  19 
E.  C.  L.;  R.  V,  Richardson,  2  F.  &  F.  343 ;  and  also,  R.  v.  Rearden, 
4  F,  &  F.  76 ;  R.  v.  Cobden,  3  F.  &  F,  833 ;  R.  t?.  Proud,  1  L.  &  C. 
97  ;  and  numerous  other  cases.  If  tlie  evidence  is  admissible  on  gen- 
eral grounds,  it  cannot  be  resisted  on  this,  ground.^ 

What  evidence  is  admissible  as  referable  to  the  point  in  issuer 
Of  course  all  evidence  bearing  directly  on  any  offence  which  can  be, 
and  is,  under  the  indictment  before  the  jury,  made  the  subject  of  in- 
quiry, is  admissible.*  So,  also,  and  almost  equally  as  a  matter  of 
course,  evidence  may  be  given,  not  only  of  the  actual  guilty  act  itself,  but 
of  other  acts  so  closely  connected  therewith,  as  to  form  part  of  one  diain 
of  facts,  which  could  not  be  excluded  without  rendering  the  evidence 
unintelligible.  Thus  in  a  case  cited  by  Lord  Ellenborough,  in  R.  v. 
Whiley,  2  Lea,  985 ;  1  New  Rep.  92,  where  a  man  committed  three 
burglaries  in  one  night,  and  stole  a  shirt  at  one  place  and  left  it  at  another, 
and  they  were  all  so  connected  that  the  court  heard  the  history  of  all 

^  On  an  indictment  for  a  conspiracy  in  inyeigling'a  youns  girl  from  her  mother^s 
honse,  and  reciting  the  marria^  ceremony  between  her  ana  one  of  the  defendants,  a 
subsequent  carrying  her  off,  with  force  and  threats,  after  she  had  been  released  on 
habeca  eorpuBj  was  aUowed  to  be  given  in  evidence.  Commonwealth  v.  He  vice  et  al., 
2  Y.  144.  So  on  an  indictment  against  a  man  for  killing  his  wife,  the  prosecutor  haa ' 
been  allowed  to  prove  an  adulterous  intercourse  between  the  prisoner  and  another 
woman,  not  to  prove  the  corpus  delicti,  but  to  repel  the  presumption  of  innocence 
arising  from  the  conjugal  relation.  State  v.  Watkins,  9  Ck>nn.  47.  8.  [See  State  r.  Fol- 
well,  14  Kan.  105 ;  State  v.  Underwood,  75  Mo.  230.  But  the  prosecution  cannot 
draw  out  by  cross-examination  of  a  witness  for  the  defence,  that  the  accused  stands  in- 
dicted for  other  offences.  Hamilton  v.  State,  34  Ohio  St.  82.  Nor  can  it  put  in  evi- 
dence the  commission  of  any  other  offence  in  order  to  prove  the  corpus  delidL  Sutton 
V.  Johnson,  62  111.  209;  Teople  v.  Justice  of  Special  Sessions,  10  Hun,  (N.  Y.)  158. 
Where  the  accused  in  conversation  has  admitted  the  crime,  and  another  offence,  the 
whole  conversation  is  admissible.    State  r.  Underwood,  75  Mo.  230.] 

'  On  the  trial  of  an  indictment  for  burning  a  stable,  evidence  that  the  measurement 
of  certain  tracks  which  led  from  the  stable  towards  defendant's  house,  had  been  applied 
to  the  foot  of  the  brother  of  the  defendant,  who  had  been  first  arrested  for  the  ollence, 
and  that  the  measurement  did  not  correspond,  is  not  admissible.  State  r.  England,  78 
N.  C.  552.  Nor  is  evidence  admissible  that  the  accused  had  been  previously  imprisoned 
as  a  pickpocket.  Cesure  r.  State,  1  Tex.  A|)p.  19 ;  Loza  r.  State,  Id.  488.  Evidence 
that  another  committed  the  of^nce  for  which  the  defendant  is  tried  is  inadmissiUe. 
State  V.  Beverly,  88  N.  C.  632 ;  State  v.  Baxter,  82  Id.  602.  Even  when  admissions 
of  that  other.  State  v.  Smith,  35  Kan.  618.  ^  on  a  trial  for  assault  on  A.,  with  intent 
to  murder,  where  the  defence  was  that  B.,  not  the  prisoner,  made  the  assault,  evidence 
of  threats  of  B.  against  A.  are  inadmissible.  Boothe  v.  State,  4  Tex.  202 ;  Crookham 
V.  State,  5  W.  Va.  510 ;  State  v.  Beaiidet,  53  (Donn.  536.  The  fact  that  the  insured  had 
been  tried  and  acquitted  on  a  criminal  charge  of  arson,  is  of  no  weight  in  a  suit  on  the 
policy  where  the  defence  is  arson.  Sibley  v.  St.  Paul  Fire  and  Marine  Insurance  Co., 
9  Biasell,  C.  Ct.  31.  Upon  the  trial  of  a  person  jointly  indicted  ¥rith  another,  the 
prosecution  will  not  be  permitted  to  show  that  the  latter  is  in  the  penitentiary  of 
another  State.  State  v.  English,  67  Mo.  136.  On  a  trial  for  larceny,  evidence  of  the 
bad  character  of  those  who  frequent  a  warehouse  from  which  the  propert)r  was  stolen, 
but  who  are  unconnected  with  the  case,  either  as  defendants  or  witnesses^  is  foreign  to 
the  issue  and  immateriaL    Bennett  v.  Statc^  52  Ala.  370. 
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three  burglaries ;   Lord  Ellenborough  remarked  that  "  if  crimes  do 
80  intermix,  the  court  must  go  through  the  detail."     So  where  the 

f)risoner  was  charged  with  setting  fire  to  a  rick,  evidence  was  al- 
owed  to  be  given  that  he  had  set  fire  to  two  other  ricks,  belong- 
ing to  different  persoas,  at  the  same  time  and  place.  Per  Gumey, 
B.,  R.  V.  Long,  6  C.  &  P.  178,  25  E.  C.  L.  The  prisoner,  who  had 
been  in  the  employ  of  the  prosecutrix,  was  indicted  for  stealing  six 
shillings ;  the  son  of  the  prosecutrix,  suspecting  the  prisoner,  had  marked 
a  quantity  of  money,  and  put  it  into  the  till,  and  the  prisoner  was 
♦watched  by  him  ;  on  the  first  examination  of  the  till  it  con-  ri^M 
tained  lis.  6d.  The  prosecutrix's  son  having  received  another  L 
shilling  from  a  customer,  put  it  into  the  till ;  and  another  person  hav- 
ing paid  a  shilling  to  the  prisoner,  he  was  observed  to  go  to  the  till,  to 
put  in  his  hand  and  to  withdraw  it  clenched.  He  then  left  the  counter, 
and  was  seen  to  raise  his  clenched  hand  to  his  waistcoat  packet.  The 
prosecutrix  was  proceeding  to  prove  other  acts  of  the  prisoner,  in 
going  to  the  till  and  taking  money,  when  it  was  objectea  that  this 
would  be  to  prove  several  relonies.  The  objection  being  overniled, 
the  prosecutnx's  son  proved  that,  upon  each  of  the  several  inspections 
of  the  till,  after  the  prisoner  had  opened  it,  he  found  a  smaller  sum 
than  ought  to  have  been  there.  The  prisoner  having  been  convicted, 
the  Court  of  King's  Bench,  on  an  application  for  staying  the  judgment, 
were  of  opinion  that  it  was  in  the  discretion  of  the  judge  to  confine 
the  prosecutor  to  the  proof  of  one  felony,  or  to  allow  him  to  give  evi- 
dence of  other  acts  which  were  all  part  of  one  entire  transaction,  R.  v. 
Ellis,  6  B.  &  C.  145,  13  E.  C.  L.  In  R.  v.  Firth,  38  L.  J.,  M.  C. 
64,  L.  R.  1  C.  C.  R.  172,  the  abstraction  of  gas  from  a  pipe  for  sev- 
eral years  was  considered  to  be  one  transaction ;  and  it  seems  that 
even  if  there  were  separate  takings  yet  they  would  afford  evidence  of 
the  felonious  nature  of  one  separate  taking. 

In  some  cases  the  offence  itself  consists  of  a  series  of  transactions, 
as  on  indictments  for  barratry,  keeping  a  common  bawdy-house,  being 
a  common  utterer,  conspiracy,  and  other  c&ses.  In  all  these  cases,  of 
course,  evidence  of  any  act  is  admissible  which  goes  to  make  up  the 
offence.*  In  R.  v.  Welman,  Dears,  C.  C,  188  ;  22  L.  J.,  M.  C.  118, 
a  case  of  false  pretences,  the  evidence  showed  that  the  prisoner  in  July, 
1850,  called  upon  the  prosecutrix  and  made  false  representations  rela- 
tive to  a  benefit  club,  but  failed  on  this  occasion  to  obtain  any  money. 
In  August  of  the  same  year  the  prisoner  again  called  relative  to  the 
club,  and  referred  to  the  previous  conversation.  It  was  held,  on  a 
case  reserved,  that  it  was  for  the  jury  to  say  whether  these  conversa- 
tions were  so  connected  as  to  form  one  continuing  representation  ;  and 
that  if  so,  they  might  connect  them. 

Sometimes  evidence  which  would  be  otherwise  inadmissible  becomes 
so  either  as  serving  to  identify  the  prisoner,  or  some  article  in  his  pos- 
session, connected  with  the  commission  of  the  crime.     Thus,  in  an  in- 

>  An  interval  between  two  sucoessiye  entrances  of  the  same  house  on  the  same  night 
hy  the  tame  bnrglar  does  not  prevent  proof  of  what  took  place  at  the  second  visit, 
llie  two  visits  fonn  one  continuous  burglary.    People  v.  Gibson,  5S  Mich.  368. 
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dictraent  for  arson,  evidence  has  been  admitted  to  show  that  property 
whicli  had  been  taken  out  of  the  house  at  the  time  of  the  fire,  was 
afterwards  discovered  in  the  prisoner's  possession.  R.  v.  Rickman,  2 
East  P.  C.  1036.  So  where  upon  an  indictment  for  robbing  A.,  there 
being  another  indictment  against  the  prisoners  for  robbing  B.  of  a 
watch,  it  appeared  that  A,  and  B.  were  travelling  in  a  gig,  when  they 
were  stopped  and  robbed.  Littledale,  J.,  held  that  eviaenoe  might  lie 
given  that  B.  lost  his  watch  at  the  same  time  and  place  that  A.  was 
robbed,  but  that  evidence  was  not  admissible  of  the  violence  that  was 
offered  to  B.  One  question  in  the  case  was,  whether  the  prisoners 
were  at  the  place  in  question  when  A.  was  robbed,  and  as  proof  that 
they  were,  evidence  was  admissible  that  one  of  them  had  got  some- 
thing which  was  lost  there  at  the  time.  R.  v.  Rooney,  7  C.  &•  P.  517, 
32  E,  C.  L.  So  upon  an  indictment  for  stabbing,  in  order  to  identify 
the  instrument,  evidence  may  be  adduced  of  the  shape  of  a  wound 
given  to  another  person  by  the  prisoner  at  the  same  time,  although 
such  wound  be  the  subject  of  another  indictment.  Per  Gaselee,  J., 
and  Parke,  J.,  R.  v.  Fursey,  6  C.  &  P.  81,  25  E.  C.  L.^ 

^^^  1  "^Evidence  to  explain  motives  and  intention.  Had  the  mat- 
J  ter  stopped  here  there  would  have  been  little  difficulty ;  but  there 
are  cases  in  which  much  greater  latitude  is  permitted,  and  evidence  is 
allowed  to  be  given  of  the  prisoner's  conduct  on  other  occasions,  where 
it  has  no  other  connection  with  the  charge  under  inquiry  than  that  it 
tends  to  throw  light  on  what  were  his  motives  and  intention  in  doing 
the  act  complained  of.  This  cannot  be  done  merely  with  the  view  of 
inducing  the  jury  to  believe  that  because  the  prisoner  has  conmiitted  a 
crime  on  one  occasion,  he  is  likely  to  have  committed  a  similar  offence 
on  another ;  R.  v.  Cole,  1  Phill.  Ev.  508,  10th  ed.;  but  only  by  way 
of  anticipation  of  an  obvious  defence ;  see  R.  r.  Richardson,  infra,  p. 
101 ;  such  as  that  the  prisoner  did  the  act  of  which  he  was  accused, 
but  innocently  and  without  any  guilty  knowledge ;  or  that  he  did  not 
do  it,  because  no  motive  existed  in  him  for  the  commission  of  such  a 
crime,  or  that  he  did  it  by  mistake.  In  these  cases  it  is  competent  for 
the  prosecutor  to  adduce  evidence  which,  under  other  circumstances, 
would  not  be  admissible ;  such  as  the  conduct  of  the  prisoner  on  other 
occasions,  his  admissions,  and  other  surrounding  circumstances,  in 
order  to  show,  as  the  case  may  require,  either  that  his  ignorance  was 
extremely  improbable,  or  that  he  had  ample  motives  of  advantage  or 
revenge  for  the  commission  of  the  crime,^  or  that  it  was  improbable 
he  should  make  a  mistake. 

^  8o  testimony  that  the  groand  where  the  deceased  was  struck  was  covered  with 
stone  or  pieces  of  rock,  is  admissible  on  behalf  of  the  defendant  where  the  character 
of  the  wound  in  the  skuU  indicated  that  it  coi^  not  have  been  produced  with  the 
fist    Caw  V,  People,  3  Neb.  357. 

'  Testimony  of  the  prisoner's  guilt,  or  participation  in  the  commission  of  a  crime, 
wholly  unconnected  with  that  for  which  ne  is  put  on  his  trial,  cannot,  as  a  general 
rule,  be  admitted.  Dunn  r.  State,  2  Ark.  229 ;  Commonwealth  v,  CalL  21  Pick.  615. 
[Sutton  r.  Johnson,  62  111.  209.  But  see  Gossenheimer  v.  State,  52Ala.  313.  The 
prosecution  has  the  right  to  ofier  any  evidence  tending  to  prove  a  motive  for  the  com* 
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There  are  three  classes  of  offences  in  which,  from  the  nature  of  the  of- 
fence itself,  this  species  of  evidence  is  so  frequently  necessary  that  they  will 

mission  of  the  crime.  State  v.  Larkii^  11  Nev.  314  Such  as  the  fact  of  a  quarrel  he* 
tween  the  defendant  and  proeecutoi^  but  not  the  cause  of  the  quarrel.  State  v.  Han- 
nett,  54  Vt  83.  Evidence  of  a  dimrent  offence  is  admissible  to  show  the  intent  e,  g. 
that  the  prisoner  altered  the  marks  on  a  hog,  to  show  that  he  stole  it.  State  v.  Thomas, 
30  La.  An.  600.  If  evidence  of  a  separate  ofience  is  wrongly  admitted,  without 
objection  by  the  defendant,  the  jury  cannot  consider  it.  Endaily  v.  State,  39  Ark. 
278.  Where  an  indictment  charges  several  oflences  of  the  same  nature  but  there 
is  only  evidence  of  one  distinct  ofienoe,  the  proof  should  be  confined  thereto. 
Evidence  of  one  substantive  oflence  cannot  be  admitted  in  support  of  another. 
Fielcb  r.  Wyoming  Ter.,  1  Wy.  Ter.  78.]  Where  it  is  shown  that  a  crime  has 
been  committed,  and  the  circumstances  point  to  the  accused  as  the  perpetrator, 
facts  tending  to  show  a  motive,  although  remote,  are  admissible  in  evidence. 
The  jury,  however,  cannot  be  too  cautious  with  respect  to  the  importance  thev 
attach  to  this  species  of  testimony.  Baalam  r.  State,  17  Ala.  451 ;  State  v.  Foitl, 
3  Strob.  517.  [People  o.  Henssler,  48  Mich.  49.  So  also  facts  showing  that  the  act 
charged  is  part  of  a  ^fstem.  Kramer  p.  Commonwealth,  87  Pa.  St.  299 ;  Carrol  v. 
Commonwealth,  s.  c.  4  W.  N.  C.  (Pa.)  109 ;  Somerville  v.  State,  6  Tex.  App.  433.]  In  cases 
where  the  scienier  or  the  quo  animo  constitutes  a  necessary  part  of  the  crime  charged, 
as  in  cases  of  forgery,  murder,  and  the  like,  testimony  of  such  acts  or  declarations  of 
the  prisoner  as  tend  to  prove  such  knowledge  or  intent,  is  admissible,  notwithstanding 
they  may  constitute  in  law  a  distinct  crime.  Dunn  v.  State,  2  Ark.  229 ;  Thorp  v. 
Stote,  15  Ala.  749.  [See  Goerson  v.  Commonwealth,  99  Pa.  St.  388 ;  Curtis  v.  State, 
78  Ala.  12 ;  People  v.  Gray,  66  CaL  271 ;  People  v.  Haver,  4  N.  Y.  Crim.  Rep.  171.] 
In  a  case  of  muraer,  evidence  was  offered  that  the  accused,  on  the  same  day  the  de- 
ceased was  killed,  and  shortly  before  the  killing,  shot  a  third  person ;  it  was  held  that 
the  evidence  was  competent,  though  it  went  to  prove  a  distinct  felony,  as  it  appeared 
to  be  connected  with  the  crime  charged,  as  parts  of  one  entire  transaction,  lieath'a 
Caaej  1  Harr.  507 ;  Reynolds  v.  State,  1  Kelly,  222.  But  not  without  such  connection. 
Cole  V.  Commonwealtfi,  5  Gratt.  696;  Baker  v.  State,  4  Ark.  56.  [Sartin  v.  State,  7 
Lea  (Tenn.)  679;  Miller  v.  Commonwealth,  78  Ky.  15:  State  v.  Vines,  34  La.  An. 
1079 ;  State  v.  Lapage,  57  N.  H.  245 ;  State  v.  Martm,  74  Mo.  547.  See  Fernandez  v. 
State,  4  Tex.  App.  419;  ShafTner  v.  Commonwealth,  72  Pa.  St,  60.]  Evidence  of  the 
state  of  feeling  existing  between  the  prisoner  and  the  accused,  or  of  facts  from  which 
such  state  of  feeling  may  be  inferred,  is  competent  on  an  indictment  for  murder. 
State  9.  Zellers,  2  Hals.  220:  People  v.  Hendrickson,  1  Park.  C.  R.  406.  [Boyd  v. 
State,  4  Baxter  (Term.),  319.]  On  the  trial  of  a  husband  for  the  murder  of  nis  wife, 
the  will  of  his  father-in-law  was  admitted  in  evidence,  to  show  that  the  expectations 
of  property  which  he  might  have  entertained,  had  been  disappointed.  Henrickson  r. 
People,  1  Park.  C.  R  406.  When  a  man  was  indicted  for  the  murder  of  his  wife, 
evidence  that  he  had  been  for  some  time  livinji^  in  adultery  with  another  woman,  was 
admitted.  State  v,  Watkins,  9  Conn.  47.  It  is  never  indispensable  to  a  conviction 
that  a  motive  for  the  commission  of  the  crime  should  appear.  People  «.  Robinson,  1 
Park.  C.  R.  644.  When  aggravating  matter  is  the  immediate  consequence  of  the  of- 
fence for  which  the  defendant  is  on  trial,  it  may  be  shown ;  but  if  it  is  a  distinct 
crime,  not  necessarily  connected  with  that  offence,  it  cannot  be  received.  Baker  r. 
State,  4  Ark.  56.  In  an  action  for  a  conspiracy  to  defraud  A.,  by  falsely  representing 
B.  to  be  a  man  of  credit,  evidence  that  such  representations  were  made  to  others,  in 
consequence  of  which  such  other  persons  made  the  same  representations  to  A.,  is  ad- 
missible. Gardner  v.  Preston,  2  Day's  Cases,  205.  To  prove  fraud  against  the  defend- 
ant, a  transaction  between  him  and  a  third  person,  of  a  similar  nature  to  the  one  in 
question,  may  be  given  in  evidence.  Snell  et  aL  v,  Moses  et  al.,  1  Johns.  99.  See  also, 
lUnkin  v.  BJackwell,  2  Johns.  Cas.  193.  In  an  indictment  for  obtaining  goods  by 
false  pretences,  it  is  allowable  to  prove  that  the  same  pretences  were  used  to  another. 
Collin's  Case,  4  Bog.  Rec.  143.  Where  a  party  is  charged  with  fraud  in  a  particular 
transaction,  evidence  may  be  offered  of  similar  previous  fraudulent  transactions  be- 
tween him  and  third  perBons ;  and  wherever  the  intent  or  guilty  knowledge  of  a  party 
is  material  to  the  issue  of  a  case,  collateral  fiicts  tending  to  establish  such  intent  or 
knowledfl^e  are  proper  evidence.  Bottomlev  r.  United  States,  1  Story,  135.  f  State  v.  Em- 
ery, 76  Mo.  348 ;  lindsay  v.  State,  38  O.  St.  507.]  On  the  trial  of  a  crimmal  prosecu- 
tion, when  the  fiuits  and  circamstances  offered  in  evidence  amount  to  proof  of  a  crime 
other  than  that  charged,  and  there  is  ground  to  believe  that  the  crime  charged  grew 
oat  of  it,  or  was  cauwd  oy  it^  such  fntiia  and  drcamstaiioeB  may  be  admitted  to  uiow 
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be  considered  separately ;  these  are  conspiracy,  uttering  forged  instm- 
ments  and  counterfeit  coin,  and  receiving  stolen  goods.  In  these  the 
act  itself  which  is  the  subject  of  inquiry  is  almost  always  of  an  equiv- 
ocal kind,  and  from  whicli  fncUus  animus  cannot,  as  in  crimes  of  vio- 
lence, be  presumed ;  and  almost  the  only  evidence  which  could  be 
adduced  to  show  the  guilt  of  the  prisoner  would  be  his  conduct  on 
other  occasions.  Though  it  must  be  acknowledged  that  in  the  two 
first  of  thase  the  crown,  being  often  directly  interested,  has  succeeded 
in  pushing  the  rules  of  evidence  to  their  extremest  severity  against  the 
prisoner.  For  further  illustrations  of  this  subject  in  reference  to  arson, 
see  tit.  Arson,  pod. 

Evidence  to  explain  motives  and  intention — Conspiracy.  The 
evidence  in  conspiracy  is  wider  tlian,  perhaps,  in  any  other  case,  other 
principles  as  well  as  that  under  discussion  tending  to  give  greater  lati- 
tude in  proving  this  offence.  See  tit.  Conspiracy,  pod.  Taken  by  them- 
selves the  acts  of  conspiracy  are  rarely  of  an  unequivocally  guilty 
character,  and  they  can  only  be  properly  estimated  when  connected 
with  all  the  surrounding  circumstances.  Thus,  on  the  trial  of  an 
indictment  against  several  persons  for  a  conspiracy  in  unlawfidly 
assembling  for  the  purpose  of  exciting  discontent  or  disaffection,  as 
the  material  points  for  the  consideration  of  the  jury  are  the  general 
character  and  intention  of  the  assembly,  and  the  particular  case  of 
the  defendant  as  connected  with  that  general  character,  it  is  relevant 
to  prove,  on  the  part  of  the  prosecution,  that  bodies  of  men  came 
from  different  parts  of  the  country  to  attend  the  meeting,  arranged 
and  organized  in  the  same  manner  and  acting  in  concert.  It  is  rele- 
vant also  to  show,  that  early  on  the  day  of  the  meeting  on  a  spot  at 
some  distance  from  the  place  of  meeting  (from  which  spot  bodies  of 
men  came  afterwards  to  the  place  of  meeting),  a  great  number  of 
persons,  so  organized,  had  assembled,  and  had  %ere  conducted 
*QKi  ^themselves  in  a  riotous,  disorderly,  or  seditious  manner.  R.  r. 
^^J  Hunt,  3  B.  &  Aid.  566  at  pp.  573,  574,  5  E.  C.  L.  Upon  the 
same  principle  on  the  trial  of  a  similar  indictment,  it  is  relevant  to 
produce  in  evidence  resolutions  proposed  by  one  of  the  defendants  at  a 

the  qua  animo  of  the  accused.  Commonwealth  v,  Femgan,  8  Wr.  386.  [But  onljfor 
the  purpose  of  showii^  a  motive  for  the  particular  act  chai^ged  in  the  indictment. 
Brown  v.  State,  26  O.  St.  176.  Or  for  the  purpose  of  identification.  Curtis  v.  8tat& 
78  Ala.  12.  But  evidence  of  defendant's  possession  of  other  cattle  than  the  one  allied 
to  have  been  stolen  is  admissible  to  estaolish  the  identity  of  the  herd  in  which  the 
stolen  cow  was  found.  Tyler  v.  State,  13  Tex.  App.  205.  And  where  a  defendant  on 
trial  for  stealing  a  horse,  at  the  time  of  his  arrest,  on  being  questioned  told  where  the 
saddle  was,  this  fact  is  competent  evidence  as  tending  to  establish  his  guilt  Speights 
V.  State,  1  Tex.  App.  551.  Where  defendant  has  shown  that  he  acqu£ed  certain  catr 
tie  properly,  evidence  that  another  steer  in  the  same  herd  was  stolen  is  admissible. 
People  V.  Cunningham,  66  Cal.  668.]  Whatever  shows  motive  is  admissible.  Flanip 
gan  V,  State,  46  Ala.  703 ;  McEenzie  v.  State,  26  Ark.  334 ;  Hunter  v.  State,  43  Ga. 
483 ;  Williams  v.  People,  54  111.  422 ;  Shelton  r.  State,  34  Tex.  662.    S. 

On  an  indictment  for  obtaining  money  on  false  pretences,  evidence  of  having  ob- 
tained money  at  other  times  from  other  persons  by  similar  pretences  held  inadmissible. 
Strong  V.  State,  86  Ind.  208.  Where  one  is  on  trial  for  the  commission  of  a  crime^ 
evidence  of  a  harmless  intent  in  going  to  the  place  where  the  alleged  ofkaace 
committed  is  irrelevant.    Commonwealth  v.  Blair,  123  Mass.  242. 
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large  assembly  in  another  part  of  the  country  for  the  same  professed 
object  and  purpose  as  were  avowed  at  the  meeting  in  question  ;  and 
also,  that  the  defendant  acted  at  both  meetings  as  president  or  chair- 
man ;  for,  in  a  question  of  intention,  it  is  most  clearly  relevant  to 
show,  against  that  individual,  that  at  a  similar  meeting,  held  for  an 
object  pvofessedly  similar,  such  matters  had  passed  under  his  imme- 
diate auspices.    K.  v.  Hunt,  3  B.  &  Aid.  573,  5  E.  C.  L.* 

*  Commonwealth  r.  Crowninshield,  10  Pick.  497 ;  American  Fire  Co.  t>.  United 
States,  2  Pet.  364 ;  Snyder  v,  Lafromboise,  1  Bree.  269 ;  Commonwealth  v,  Eberle,  3  S. 
&  R  9 ;  Wilbur  v.  Stnckland,  1  R  458 ;  Beitenback  v.  Eeitenback,  Id.  362 ;  Martin  v. 
Commonwealth,  2  Leigh.  745 ;  (jardner  v.  Preston,  2  Day's  C.  205 ;  Collins  t».  Common- 
wealth, 3  S.  &  K.  220 ;  Ex  parte  BoUman  &  Swarowout,  4  Cr.  75 ;  Livermore  v,  Her- 
Bchell  et  ah,  3  Pick.  33 ;  R^rs  v.  Hall,  4  W.  359 ;  Gibbs  v.  Nedy,  7  W.  305 ;  Colt  et 
al.  V.  Eves,  12  Conn.  24^.  Upon  the  trial  of  an  indictment  for  conspiracy  where  evi- 
dence has  been  eiven  which  warrants  the  jury  to  consider  whether  the  prisoner  was 
engaged  in  the  afieged  conspiracy,  and  had  combined  Avith  others  for  the  same  illegal 
purpose,  any  act  done  or  declaration  made  by  one  of  the  party,  in  pursuance  and  pro- 
motion of  the  common  object,  are  evidence  against  the  rest;  but  what  one  of  the  party 
may  have  said  not  in  pursuance  of  the  plot,  cannot  be  received  against  the  others. 
State  r.  Simons,  4  Strob.  266.  Where  there  is  evidence  of  conspiracy ,  the  declarations 
of  any  of  the  parties  are  evidence  against  the  others.  Cornelius  v.  Commonwealth,  15 
B.  Afon.  539 ;  Johnson  v.  State,  29  Ala.  62 ;  Browning  v.  State,  3  Miss  656 ;  Patton  v. 
Ohio,  6  O.St  467;  Fonts  r.  State,  7  Id.  471;  Hightower  v.  State,  22  Tex.  605; 
Clinton  v  Estes,  20  Ark.  216 ;  State  v.  Boss,  29  Mo.  32 ;  State  v.  Nash,  7  Qarke,  347 ; 
I>raper  r.  State,  22  Tex.  400 ;  Rice  v.  State,  7  Ind.  332.  [State  v.  Ford,  37  La.  An.  443 ; 
Brandt  v.  Commonwealth,  94  Pa.  St.  290;  Williams  v.  State,  47  Ind.  568 ;  Lathrop  v. 
Bramhall,  3  Hun,  (N.  Y.)  894 ;  Smith  v.  State,  52  Ala.  407 ;  Kelly  ».  People, 
55  N.  Y.  565 ;  People  v.  Estrado,  49  Cal,  171.]  The  declarations  of  one  man  cannot 
be  given  in  evidence  against  another  until  it  is  proved  that  they  were  engaged  in  a 
common  enterprise.  Malone  v.  State,  8  6a.  408 ;  Commonwealth  v.  Elberle,  3  S  &.  R 
9:  Gardner  v.  People,  3  Scam,  84;  State  v.  Loper,  4  Shep.  293.  [State  v.  Miller,  35 
Kan.  328 ;  ONeil  v.  State,  42  Ind.  348 ;  People  v.  Gorham,  16  Hun,  (N.  Y.) 
93 ;  Hamilton  v.  People,  29  Mich.  173 ;  Ganor  r.  State,  60  Miss.  14/j  Ormsby  v.  Peo- 
ple, 53  N.  Y.  472.]  To  make  such  declarations  competent,  it  is  sufficient  that  the  con- 
spiracy has  been  testified  to  by  a  witness  who  is  competent ;  the  court  will  not  decide 
on  his  credibility.  Commonwealth  v.  Crowpinshielo,  10  Pick.  497 ;  Hunter's  Case,  7 
Gratt.  641.  After  the  commission  of  the  act  is  complete,  declarations  subsequently 
made  by  an  accomplice  are  good  evidence  against  himself  only,  unless  made  in  the 
presence  of  his  partners  in  the  crime.  Hunter's  Case,  7  Gratt.  641.  |TJ.  S.  v.  McKee, 
S  Dill.  546 ;  State  v.  Arnold,  48  la.  566.  But  where  there  was  a  conspiracy  to  cause  a 
marriage  falsely  to  appear  of  record,  with  intent  to  prevent  another  marriage,  a  letter 
proved  to  be  written  oy  one  of  the  defendants  offering  to  prove  the  marriage  void  for 
^00,  is  admissible  on  the  question  of  motive,  and  as  an  admission  that  there  was  no 
legal  marriage.  Commonwealth  «.  Waterman,  122  Mass.  43.]  When  the  conduct  of 
several  persons  shows  them  to  have  been  joint  conspirators,  the  declarations  of  one 
may  be  ^iven  in  evidence  against  another.  Glory  v.  State,  8  Eng.  238.  [Even  though 
they  be  udicted  separately.  Taylor  v.  State,  3  Tex.  App.  169 ;  State  v,  Stevens,  67  la. 
557 ;  Grogan  v.  State,  63  Miss.  147.]  That  when  evidence  has  been  given  of  a  con- 
spiracy, the  acts  and  declarations  of  the  several  conspirators  are  evidence  against  each 
other.'  See  Lee  r.  Lamprey,  43  N.  H.  13 ;  Jones  v.  Hurlburt,  39  Barb.  403 ;  Preston 
V.  Bowers,  13  O.  St  1 ;  Page  v,  Parker,  43  N.  H,  463;  State  t?.  Myers,  19  la.  517 ; 
Hudson  V.  Commonwealth,  2  Dav.  531 ;  Jones  v.  Commonwealth,  iS.  554 ;  People  v. 
Pitcher,  15  Mich.  397 ;  State  v,  Dula,  1  Phill.  211 ;  Street  v.  State,  43  Miss.  1 ;  People 
r.  Trim.  39  Cal.  75 ;  Commonwealth  v.  Cortles,  3  Brews.  575 ;  Mason  v.  State,  42  Ala. 
632 ;  Ake  v.  State,  80  Tex.  466 ;  Spencer  v.  State,  31  Tex.  64 ;  Commonwealth  v.  Thomp- 
son, 99  Mass.  444;  Sands  v.  State,  21  Gtatt.  871.  S.  U.  S.  v.  McKee,  3  Dill.  546 ; 
Commonwealth  r.  Scott,  123  Mass.  222. 

As  to  what  constitutes  prima  facie  evidence  of  a  conspiracy,  see  Ormsby  v.  People, 
63  N.  Y.  472.  Where  there  is  evidence  of  a  conspiracy  to  extort  money  by  suit 
against  defendant,  he  may  put  in  evidence  the  statements  of  plaintiff's  husband,  even 
-when  made  in  the  absence  of  the  plaintiE    Mawich  v.  Elsey,  47  Mich  10. 
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Evidence  to  explain  motives  and  intention — ^Uttering  forged 
instruments  or  counterfeit  coin.  There  is  no  case  in  which  this 
kind  of  proof  is  more  used  than  in  indictments  for  uttering  forged  in- 
struments or  counterfeit  coin,  by  far  the  most  difficult  point  being  to 
ascertain  whether  the  prisoner  did  so  innocently  or  with  a  guilty- 
knowledge  of  what  he  was  about.  The  following  cases  have  been  de- 
cided under  this  head. 

The  prisoner  was  charged  with  uttering  a  bank  of  England  note, 
knowing  it  to  be  forged ;  evidence  was  offijred  for  the  prosecution  tliat 
the  prisoner  had  uttered  another  note  forged  in  the  same  manner,  by 
the  same  hand,  and  with  the  same  materials,  three  months  previously, 
and  tliat  two  ten  pound  notes  and  thirteen  one  poimd  notes  of  the  same 
fabrication,  had  been  found  on  tlie  files  of  the  company,  on  the  back  of 
which  there  was  the  prisoner's  handwriting,  but  it  did  not  appear  when 
the  company  received  them.  This  evidence  was  admitted,  but  the  case 
was  referred  to  the  opinion  of  the  judges,  the  majority  of  whom  were 
of  opinion  that  it  was  admissible,  subject  to  observation,  as  to  the 
weight  of  it,  which  would  be  more  or  less  considerable,  according  to 
the  number  of  the  notes,  the  distance  of  the  time  at  which  they  had 
been  put  off,  and  the  situation  of  life  of  the  prisoner,  so  as  to  make  it 
more  or  less  probable  that  so  many  notes  could  pass  through  his  hands 
in  the  course  of  business.  R.  v.  Ball,  Buss.  &  Ry.  132 ;  1  Campb. 
324.  The  prisoners  were  indicted  for  uttering  bank  notes,  kno\ving 
them  to  be  forged.  The  trial  took  place  in  April,  and  to  prove  their 
guilty  knowledge,  evidence  was  given  that  in  February  they  had 
uttered,  on  thi*ee  several  occasions,  forged  bank  notes  to  thriee  different 
persons,  and  that  on'  being  asked  at  each  place  for  their  names  and 
places  of  abode,  they  gave  false  names  and  adoresses ;  and  the  court  was 
of  opinion  that  this  evidence  was  admissible.  Lord  EUenborough 
said,  that  it  was  competent  for  the  court  to  receive  evidence  of  other 
transactions,  though  they  amounted  to  distinct  offences,  and  of  the  de- 
meanor of  tfie  prisoner  on  other  occasions,  from  which  it  might  fidrly 
be  inferred  that  the  prisoner  was  ooi;iscious  of  his  guilt  whilst  he  was 
doing  the  act  charged  upon  him  in  the  indictment.  Heath,  J.,  said, 
"  The  charge  in  this  case  puts  in  proof  the  knowledge  of  the  person, 
and  as  that  knowledge  cannot  be  collected  from  the  circumstances  of 
the  transaction  itself,  it  must  necessarily  be  collected  frova  other  &cts 
and  circumstances."     R.  v.  Whiley,  2  Leach,  983 ;  1  New  Rep.  92. 

Not  only  is  evidence  of  the  act  of  passing' other  forged  notes  ad- 
missible to  prove  the  prisoner's  guilty  knowledge,  but  proof  of  his 
general  demeanor  on  a  former  occasion  wiU  be  received  for  the  same 
*Qfil  *P"T^^*  "^^^  prisoner  was  indicted  for  forging  and  know- 
J  ingly  uttering  a  bank  note,  and  the  question  was,  whether  the 
prosecutor,  in  order  to  show  that  the  prisoner  knew  it  to  be  foiged, 
might  give  the  conduct  of  the  prisoner  in  evidence,  that  is,  whether 
from  the  conduct  of  the  prisoner  upon  one  occasion,  the  jury  might  not 
infer  his  knowledge  on  another,  and  all  the  judges  were  of  opinion  that 
such  evidence  oimit  to  be  received.  R.  v.  Tattershall,  cited  by  Lord 
Ellenborough,  2  Leach^  984. 
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It  is  not  necessary  that  the  other  forged  notes  should  be  of  the  same 
description  and  denomination  as  the  note  in  question.  R.  v.  Harris, 
7  C.  &  P.  429,  32  E.  C.  L,  The  point  was  doubted  in  R  v.  Millard, 
R.  &  R.  246 ;  but  in  R.  v.  Ball,  1  Moo.  C.  C.  470,  the  prisoner  was 
indicted  for  forging  and  uttering  a  note  in  the  Polish  language.  In 
support  of  the  scienter  the  prosecutor  gave  evidence  of  the  particulars 
of  a  meeting  at  which  the  prisoner  agreed  with  the  pro^utor  (who 
was  an  agent  of  the  Austrian  government,  and  had  been  sent  over  to 
endeavor  to  detect  persons  implicated  in  the  forgeries  of  Austrian 
notes)  to  make  him  1000  Austrian  notes  for  fifty  florins.  This  evi- 
dence was  objected  to  on  the 'part  of  the  prisoner,  as  it  was  a  transac- 
tion relative  to  notes  of  a  different  description  from  the  notes  in  the 
indictment,  besides  which  no  Austrian  notes  were  in  fact  made.  Lit- 
tledale,  J.,  however,  admitted  the  evidence,  and  the  prisoner  was  found 
guilty,  but  judgment  was  respited,  that  the  opinion  of  the  judges 
might  be  taken,  who  held  the  evidence  admissible.  And  the  case  of 
R.  V.  Foster,  infray  p.  98,  supports  the  same  view ;  for  the  same  prin- 
ciple would  apply  to  indictments  for  uttering  forged  instruments  as  to 
indictments  for  uttering  counterfeit  coin. 

Whether  evidence  is  admissible  of  uttering  other  forged  instruments 
where  these  are  uttered  subsequently  to  that  with  which  the  prisoner  is 
charged  seems  to  some  extent  doubtful.^'  In  one  case  the  prosecutors 
offered  to  prove  the  uttering  of  another  forged  note  five  weeks  after  the 
uttering,  which  was  the  subject  of  the  indictment ;  but  the  court  fEllen- 
borough,  C.  J.,  Thompson,  C.  B.,  and  Lawrence,  J.)  held  that  tne  evi- 
dence was  not  admissible,  unless  the  latter  uttering,  was  in  some  way 
connected  with  the  principal  case,  or  unless  it  could  be  shown  that  the 
notes  were  of  Sesame  manufacture.  R.  v.  Tavemer,  Carr.  Sup.  195, 
1st  ed. ;  4  C.  &  P.  413  (n),  19  E.  C.  L.  Where  in  an  indictment  for 
uttering  a  bill  with  a  forged  acceptance,  knowing  it  to  be  forced,  it 
being  proposed,  for  the  purpose  of  proving  the  guilty  knowledge, 
to  rive  in  evidence  other  forged  bills  of  exchange  precUdy  similar, 
wim  the  same  drapers'  and  acceptors'  names,  uttered « by  the 
prisoner  about  a  month  after  the  uttering  of  the  bill  mentioned  in  the 
indictment,  Mr.  Justice  Gaselee,  after  consulting  Alexander,  C.  B., 
was  disposed  to  allow  the  evidence  to  be  receiv^,  but  said  that  he 
would  reserve  the  point  for  the  opinion  of  the  judges,  upon  which 
the  counsel  for  the  prosecution  declined  to  press  the  eviaence.  R. 
V.  Smith,  4  C.  &  P.  411, 19  E.  C.  L.  See  R.  v.  Foster,  in/ra,  p.  98. 
The  prisoner  was  a  stamp  distributor  of  the  Queen's  Bench  in  Ire- 
land.    In  the  process  of  stamping,  a  second  sheet  placed  inadvertently 

^  Under  an  indictment  for  having  a  counterfeit  bank-bill  with  intent  topass  it,  eyi- 
denoe  that  the  defendant  subseqnently  had  in  his  possesBion  other  and  diferent  coun- 
terfeit bank-bills  is  admissible  to  show  guOty  knowledge  and  intent.  Commonwealth 
V.  Ftioe,  10  Graji  472.  Evidence  of  a  prisoner's  endeavors  to  engage  a  person  to  pro- 
core  for  him  counterfeit  money ;  of  his  declared  intention  to  become  acquainted  with 
a  counterfeiter,  and  to  remove  to  a  place  near  his  residence,  is  admissible  on  ajprose- 
cution  for  passing  a  counterfeit  note  to  prove  the  scienter.  Commonwealth  v.  Finn,  5 
Band.  701.  In  treason,  where  the  defendant  had  enlisted  under  the  enemy,  proof  was 
admitted  that  lie  had  attempted  to  prevail  on  another  to  enlist,  to  show  the  quo  ammo. 
Besp.  v.  Malin,  1  DalL  33.    See  People  v.  Lagrille,  1  Wheel  C.  a  416. 

10 


146  EVIDENCE  CONFINED  TO  THE  ISSUE. 

beneath  the  sheet  to  be  stamped  receives  an  impression.  These 
second  sheets  are  called  blinds.  These  the  prisoner  obtained  and  sold. 
The  defence  was  that  he  obtained  them  innocently  (though  the  per- 
son giving  them  to  him  might  be  fraudulent).  To  meet  this  derence 
evidence  was  admitted  of  several  documents  with  similar  blinds,  and 
identified  by  the  prisoner's  mark,  and  it  was  held  they  were  rightly 
j,tQ^-i  *admitted  as  evidence  of  guilty  knowledge.  R.  v,  Colclough, 
^^1   15  Cox,  C.  C.  Ir.  92. 

But  no  doubt  there  would  be  some  limits  both  as  to  time  and  cir- 
cumstances beyond  which  evidence  of  uttering  forged  instruments  on 
other  occasions  would  not  be  permitted.  Wnat  these  limits  are  it  is 
for  the  judge  in  his  discretion  to  determine ;  they  will  probably  be 
wider  in  forgery  and  coining  than  in  some  other  cases,  receiving  stolen 
goods  for  instance.  R.  v.  Green,  3  C.  &  K.  209 ;  see  also  per  Lord 
Tenterden,  C.  J.,  in  R.  v.  Whiley,  2  Lea.  983 ;  1  New  Rep.  92  ;  and 
R.  V.  Lult,  3  F.  &  F.  834 ;  and  see  as  to  cases  of  &lse  pretences,  pod, 
p.  101. 

The  poasemon  also  of  other  forged  notes  by  the  prisoner  is  evidence 
of  his  guilty  knowledge.  The  prisoner  was  indicted  for  uttering  a  bill 
of  exchange  upon  Sir  James  Esdaile  and  Co.,  knowing  it  to  be  forged* 
It  was  provea  that,  when  he  was  apprehended,  there  were  found  in  his 

g)cket-lx)ok  three  other  forged  bills,  drawn  upon  the  same  parties, 
n  a  case  reserved,  the  judges  were  all  of  opinion,  that  these  forged 
bills  found  upon  the  prisoner  at  his  apprehension  were  evidence  of  nis 
guilty  knowledge.  R.  v.  Hough,  Russ.  &  Ry.  120.  In  order,  how- 
ever, to  render  such  evidence  admissible,  it  must,  it  seems,  be  first 
satisfiictorily  proved  that  the  other  notes  were  forged,  and  they 
ought  to  be  produced.  R.  r.  Millard,  Russ.  &  Ry.  245 ;  R.  v, 
Cooke,  8  C.&P.  586,  34  E.  C.  L.;  and  see  R  v.  Forbes,  7  C.&P. 
224,  32  E.  C.  L.,  pod^  tit  Forgery.  See,  too,  R.  v.  Brown,  2  F.  & 
F.  559.  It  woula  seem  that  presumptive  evidence  of  forgery,  as  that 
the  prisoner  destroyed  the  note,  ought  to  be  received.  1  Phill.  Ev. 
511  (n),  10th  ed.  As  to  the  non-production  of  a  chattel,  see  R.  9. 
Francis,  L.  R.  2  C.  C.  128 ;  43  L.  J.,  M.  C.  97,  arUe,  p.  2. 

On  the  trial  of  indictments  for  uttering  or  putting  off  counterfeit 
coin,  knowing  it  to  be  counterfeit,  it  is  the  practice,  as  in  cases  of  for- 
gery, to  receive  proof  of  more  than  one  uttering,  committed  by  the 
party  about  the  same  time,  though  only  one  uttering  be  charged  in 
the  indictment.^  1  Russ.  Cri.  233,  5th  ed.;  2  Id.  728.  In  R.  v. 
Whiley  (see  ante,  p.  95),  it  was  stated  by  the  counsel  for  the  prisoner, 
in  argament,  that  upon  an  indictment  for  uttering  bad  money,  5ie  proof 
is  always  exclusively  confined  to  the  particular  uttering  charged  in  the 
indictment.  Upon  this,  Thompson,  B.,  observed,  ^^As  to  the  cases  put  by 
the  prisoner's  counsel  of  uttering  bad  money,  I  by  no  means  agree  in 

'  On  an  indictment  for  passing  a^  counterfeit  silver  dollar,  knowinffly,  evidence 
that  defendant  had  counterfeited  silver  dollars,  was  held  not  admissible.  State  «. 
Odell,  2  Const  Bep.  75S.  But  on  an  indictment  for  counterfeiting  money,  evidence  of 
possession  of  instruments  of  coining  is  admissible.  State  v,  Antonio,  Id.  776.  In  pros- 
ecutions for  having  counterfeit  notes  in  possession,  prooQ  that  other  counterfeits  were 
found  secreted  in  prisoner's  house  is  adnussible.   Hess  v.  State,  6  0. 5.    S. 
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their  conclusion,  that  the  prosecutor  cannot  give  evidence  of  another 
uttering  on  the  same  day,  to  prove  the  guilty  knowledge.  Such  other 
uttering  cannot  be  punished,  until  it  has  become  the  subject  of  a  dis- 
tinct and  separate  charge ;  but  it  affords  strong  evidence  of  the  knowl- 
edge of  the  prisoner  that  the  money  was  bad.  If  a  man  utter  a  bad 
shilling,  and  fifty  other  bad  shillings  are  found  upon  him,  this  would 
bring  him  within  the  description  of  a  comTnon  uUerer;  but  if  the  in- 
dictment do  not  contain  that  charge,  yet  these  circumstances  may 
be  given  in  evidence  on  any  other  charge  of  uttering,  to  show  that  he 
uttered  the  money  with  a  knowledge  of  its  being  bad/'  2  Leach, 
986.  Also  proof  of  the  prisoner's  conduct  in  such  other  utterings  (as, 
for  example,  that  he  passed  by  different  names)  is  for  the  same 
reason  clearly  admissible.  See  K.  v.  Tattershall,  ante,  p.  96 ;  R.  r. 
Phillips,  1  Lew.  C.  C.  105.  Such  evidence,  far  from  being  foreign  to 
the  point  in  iasue,  is  extremely  material ;  for  the  head  of  the  onenoe 
chained  upon  the  prisoner  is,  that  he  did  the  act  with  knowl- 
edge, and  it  would  seldom  be  possible  to  ascertain  under  what 
*circumstanoes  the  uttering  took  place  (whether  with  ignorance  r^  q^ 
or  with  an  intention  to  commit  fraud),  without  inquiring  into  I- 
the  demeanor  of  the  prisoner  in  the  course  of  other  transactions. 
1  Phill.  Ev.  511,  10th  ed. 

And  the  point  is  now  finally  settled  that  evidence  of  uttering  coun- 
terfeit coin  on  other  occasions  than  that  charged  is  evidence  to  show 
guilty  knowledge ;  and  that  utterings  after  that  for  which  the  indict- 
ment is  laid  may  be  given  in  evidence  for  this  purpose  as  well  as  those 
which  take  place  berore.  Thus  in  R.  v.  Foster,  24  L.  J.,  M.  C.  134, 
the  Court  of  Criminal  Appeal  held,  that  on  an  indictment  for  uttering 
a  counterfeit  crown  piece  knowing  it  to  be  counterfeit,  proof  that  the 
prisoner,  on  a  day  subsequent  to  the  day  of  such  uttering,  uttered  a 
counterfeit  shilling,  was  admissible  to  prove  the  guilty  knowledge  of 
the  prisoner.  "  The  uttering  of  a  piece  of  bad  silver,"  said  the  court, 
'^  although  of  a  different  denomination  from  that  alleged  in  the  indict- 
ment, is  so  connected  with  the  offence  char;ged,  that  me  evidence  of  it 
was  receivable."  It  is  to  be  observed  that  tnis  case  also  shows  that  the 
coins  uttered  need  not  be  the  same  on  each  occasion.  See  as  to  the 
latitude  to  be  allowed  in  this  respect,  ante,  p.  95.^ 

Bvidenoe  to  explain  motives  and  intention — Larceny  and. 
reoeiving  stolen  goods,  ^ith  r^ard  to  the  case  of  a  receiver  of 
stolen  goods,  it  has  been  frequently  held  that  as  the  question  is  one 
entirely  of  guilty  knowledge,  evidence  of  reoeiving  other  goods  of  a 

^  State  V.  Houston,  1  Bail.  300;  State  v.  Hooper,  2  Bail.  27;  Martin  v.  Common- 
wealth, 5  Leigh,  707.  But  the  notes  must  be  produced,  or  proved  to  be  destroyed,  or 
in  the  defen<rant's  possession,  and  not  produced  on  notice.  People  v.  Lagrille,  1  Wheel. 
C.  G.  415  J  Helm's  Case,  1  Bog.  Bee  46 ;  Case  of  Smith  et  aL,  4  Id.  106.  [See  State  v. 
Breckennde,  67  la.  204.]  So  if  the  passing  of  the  other  note  be  at  a  remote  period,  it 
is  not  sufficient.  Dougherty's  Case,  3  Id.  148.  But  proof  of  the  scienUr  is  not  admis- 
sible, before  the  principal  chai^  is  established.    Jones's  Case,  6  Id.  86.    S. 

That  proof  of  the  possession  of  other  stolen  property  is  admisnble  to  show  intent, 
see  Conley  v,  State^  2l  Tex.  App.  495. 
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similar  nature,  stolen  from  the  same  prosecutor,  may  be  given ;  even 
though  indictments  are  pending  for  the  other  larcenies.  But  it  appears 
that  the  other  occasions  on  which  the  stolen  property  was  received 
must  not  be  so  far  removed  in  point  of  time  as  to  K>rm  entirely  differ- 
ent transactions.     Where,  upon  an  indictment  for  receiving  it,  it  ap- 
peared that  the  articles  had  been  stolen,  and  had  come  into  tne  posses- 
sion of  the  prisoner  at  several  distinct  times,  the  judge,  after  compelling 
the  prosecutor  to  elect  upon  which  act  of  receiving  he  would  proceec^ 
told  the  Jury,  that  they  might  take  into  their  consideration  the  circum- 
stance 01  the  prisoner  having  the  various  articles  of  stolen  property  in 
her  possession,  and  pliedging,  or  otherwise  disposing  of  them  at  various 
times,  as  an  ingredient  in  coming  to  a  determination,  whether,  when 
she  received  the  articles  for  which  the  prosecutor  elected  to  proceed, 
she  knew  them  to  have  been  stolen.     R.  v.  Dunn,  1  Moody,  C.  C.  146. 
But  where  the  prisoner  being  indicted  in  one  count  for  steeiling  certain 
cloth,  in  another  for  receiving,  knowing  it  to  have  been  stolen,  it  was 
proved  that  the  cloth  was  stolen  in  the  night  of  the  2nd  and  3rd 
March,  and  found  in  the  possession  of  the  prisoner  on  the  10th  March ; 
and  it  was  sought  ftirther  to  give  in  evidence,  in  order  to  show  guilty 
knowledge,  that  on  his  house  being  searched  on  10th  March,  other 
cloth  which  had  been  stolen  in  the  December  previous  from  other  par- 
ties, was  found ;  the  Court  of  Criminal  Appeal  held  that  such  evi- 
dence was  admissible.     Alderson,  B.,  in  givmg  his  judgment,  said, 
"  The  mere  possession  of  stolen  property  is  evidence  primd  facie  not 
of  receiving  but   of  stealing;  and  to   admit  such  evidence  in  the 
present  case  would  be  to  allow  a  prosecutor,  in  order  to  make  out 
that  a  prisoner  had  received  property,  with  a  guilty  knowledge,  which 
had  been  stolen  in  March,  to  show  that  the  prisoner  hsd  in  the 
December  previous  dolen  some  other  property  fix)m  another  place  and 
belonging  to  other  persons.     In  other  words,  we  are  asked  to  say, 
that  in  order  to  show  that  the  prisoner  had  committed  one  felony, 
*  qqt  **^®  prosecutor  may  prove  that  he  committed  a  totallv  different 
-I  felony,  some  time  before ;  such  evidence  cannot  be  acunissible." 
R.  r.  Oddy,  2  Den.  C.  C.  R.  264 ;  20  L.  J.,  M.  C.  198.    In  R  t>. 
Nicholls,  1  F.  &  F.  6,  the  prisoner  was  indicted  for  receiving  a  quan- 
tity of  leEwi  knowing  it  to  have  been  stolen..    Cockbum,  C.  J.,  allowed 
evidence  to  be  given  that  on  several  occasions,  between  the  early  part 
of  January  and  the  11th  of  February,  the  prisoner,  in  company  with 
another  person,  had  sold  lead  stolen  from  tne  same  place,  ami  taken  a 
share  of  the  money.     By  the  Prevention  of  Crimes  Act,  34  &  36 
Vict.  c.  112,  s.  19,  "  evidence  may  be  given  at  any  eiage  of  the  pro* 
oeedings  that  there  was  found  in  the  possession  of  the  person  charged 
other  property  stoleo  within  the  period  of  twelve  months,  and  where 
evidence  has  been  gwem  that  the  stolen  property  has  been  found  in  his 
possession,  then,  if  sochi  jperson  has  within  five  years  inunediately  pre- 
ceding been  convicted  of  any  offence  involving  fittud   or  dishonesty, 
evidence  of  such  previous  conviction  may  be  given.*'    The  section 
will  be  found,  post,  Reodving  of  Stolen  Goods.    The  finding  of  other 
stolen  property  within  twelve  months  in  the  possession  of  the  prisoner 
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may  be  given  in  evidence  against  him,  although  such  other  property 
is  the  suDJect  of  another  indictment  to  be  tried  at  the  same  assizes. 
R.  V.  Jones,  14  Cox,  C.  C.  3,  per  Lopes,  J.  It  must  be  shown  that 
the  other  stolen  property  was  actually  in  possession  of  the  prisoner  at 
the  time  when  he  was  found  in  possession  of  the  property  the  sub- 
ject of  the  indictment.  R.  v.  Drage,  14  Cox,  C.  C.  85,  per  Bram- 
well,  L.  J,    (R.  V.  Carter,  12  Q.  B.  D,  522.) 

Evidence  to  explain  motives  and  intention — General  oases. 
Except  with  reference  to  the  offences  already  alluded  to,  the  question 
of  how  &r  evidence  is  admissible  to  explain  motives  and  intention 
has  not  been  very  fully  discussed.  In  K.  v,  Egerton,  Russ.  &  Ry. 
375,  the  prisoner  was  indicted  for  robbing  the  prosecutor  of  a 
coat  by  threatening  to  accuse  him  of  an  unnatural  crime.  Evi- 
dence was  admitt<3  by  Holroyd,  J.,  that  the  prisoner  had  made 
another,  but  ineffectual,  attempt  to  obtain  a  1/.  note .  from  the 
prosecutor  on  the  following  day  to  that  on  which  he  obtained  the 
coat ;  and  it  is  said  that  this  ruling  was  confirmed  by  the  jud^.  In 
R.  tj.  Voke,  Russ.  &  Ry.  531,  the  prisoner  was  indicted  for  msliciously 
shooting  at  the  prosecutor.  Evidence  was  given  that  the  prisoner 
fired  at  the  prosecutor  twice  during  the  day.  In  the  course  of  the 
trial  it  was  objected  that  the  prosecutor  ought  not  to  give  evidence  of 
two  distinct  felonies,  but  Mr.  Justice  Burrough  held  that  it  was  ad- 
missible, on  the  ground  that  the  counsel  for  the  prisoner,  by  his  cross- 
examination  of  the  prosecutor,  had  endeavored  to  show  that  the  gun 
might  have  gone  off  by  accident ;  and  the  learned  jud^  thought  tliat  the 
second  firing  was  evidence  to  show  that  the  first  was  wilful  and  to  remove 
the  doubt,  if  any  existed,  in  the  minds  of  the  jury.*  In  R.  v.  Clewes, 
4  C.  &  P.  221,  19  E.  C.  L.,  upon  an  indictment  for  the  murder  of  one 
Hemmings,  it  was  opened  that  great  enmity  existed  between  Parker,  the 
rector  of  a  parish,  and  his  parishioners,  and  that  the  prisoner  had  used 
expressions  of  enmity  against  the  rector,  and  had  said  he  would  give 
50/.  to  have  him  shot;  that  the  rector  tods  shot  by  Hemmings, 
and  that  the  prisoner  and  others  who  had  employed  him,  fearing  that 
they  should  be  discovered,  had  themselves  murdered  Hemmings. 
Evidence  of  the  malice  of  the  prisoner  against  the  rector  was  given 
without  objection,  and  it  was  then  proposed  to  show  that  Hemmings 
was  the  person  by  whom  the  rector  wa^  murdered ;  this  was  objected 
"^to,  but  liittledale,  J.,  decided  that  it  was  admissible.  In  R.  v.  r^i-ir^ 
Mogg,  4  C.  &  P.  364,  19  E.  Q.  L.,  the  prisoner  was  indicted  L  ^^ 
for  administering  sulphuric  acid  to  eight  horses,  vdth  intent  to  kill 
them.  Evidence  that  the  prisoner  had  frequently  mixed  sulphuric  acid 
with  the  horses*  corn  was  objected  to,  but  Park,  J.,  held  it  was  ad- 
mi^ible,  as  showing  whether  the  act  was  done  witii  the  intent  charged 
in  the  indictment  In  R.  v.  Winkworth,  4  C.  &  P.  444,  19  E.  C.  L., 
prisoners  came  with  a  mob  to  the  prosecutor's  house,  and  one  of  the 
mob  went  up  to  the  prosecutor,  and  civilly,  and  as  he  believed  with  a 
good  intention,  advised  him  to  give  them  something  to  get  rid  of  them, 

1  State  V.  McDonald,  14  R  I.  270. 
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which  he  did.  To  show  that  this  was  not  bond  fide  advice  to  the  pros- 
ecutor, but  in  reality  a  mode  of  robbing  him,  it  was  proposed  to  give 
evidence  of  other  demands  of  money  made  by  the  same  mob  at  other 
houses,  at  different  periods  of  the  same  day,  when  some  of  the  pris- 
oners were  present.  Parke,  J.,  having  conferred  with  Vaughan, 
B.,  and  Alderson,  B.,  said,  "  We  are  of  opinion,  that  what  was  done  by 
the  mob,  before  and  after  tlie  particular  transaction  at  the  prose- 
cutor's house,  but  in  the  course  of  the  same  day,  and  when  any  of 
the  prisoners  were  present,  may  be  given  in  evidence."  He  after- 
wards stated  that  the  judges  (it  was  a  special  commission)  had  com- 
municated with  Lord  Tenterden,  who  concurred  with  them  in  his 
opinion.  In  R.  v.  (Jeering,  18  L.  J.,  M.  C.  215,  the  prisoner  was 
indicted  for  the  murder  of  her  husband,  in  September,  1848,  by  ad- 
ministering arsenic  to  him.  The  prisoner  was  also  charged,  in  three 
other  indictments,  with  the  murder,  by  similar  means,  of  her  son 
George,  in  December,  1848 ;  of  another  son,  James,  in  March,  1849  ; 
and  of  an  attempt  to  murder,  by  similar  means,  another  son,  Benjamin, 
in  April,  1849.  On  the  part  of  the  prosecution,  evidence  was  tendered 
consisting  of  a  medical  post-mortem  analysis  of  the  intestines,  heart, 
etc.,  of  me  husband,  and  two  sons  who  were  dead,  and  also  a  medical 
analysis  of  the  vomit  of  Benjamin,  showing  the  presence  of  arsenic  in 
each  case.  Evidence  was  also  tendered  that  all  the  parties  lived 
together,  and  that  the  prisoner  cooked  the  victuals.  The  evidence 
was  objected  to,  but  Pollock,  C.  B.,  said  that  the  domestic  history  of 
the  family, during  the  period  that  the  four  deaths  occurred  was  re- 
ceivable in  evidence,  to  show  that  during  that  time  arsenic  had  been 
taken  by  four  members  of  it,  with  a  view  to  enable  the  jury  to  deter- 
mine as  to  whether  such  taking  was  accidental  or  not.  His  lordship 
took  time  to  consider  whether  he  ought  to  reserve  the  point,  but 
aft«r  consulting  Alderson,  B.,  and  Talfourd  J.,  resolved  not  to  do  so, 
and  the  prisoner  was  executed.  The  case  of  R.  v.  Gamer,  4  F.  &  F. 
346,  is  very  similar.  See,  also,  R.  v.  Cotton,  12  Cox,  C.  C.  400 ;  R.  v. 
Roden,  12  Cox,  C.  C.  630 ;  R.  r.  Heeson,  14  Cox,  C.  C.  40. 

In  R.  V.  Roebuck,  25  L.  J.,  M.  C.  51 ;  Dears.  &  B.  C.  C,  the  pris- 
oner was  indicted  for  obtaining  money  from  a  pawnbroker  by 
falsely  pretending  that  a  chain  was  silver.  The  chain  was  of  a  very 
inferior  metal,  and  evidence  was  admitted  apparently  without  objec- 
tion that  twenty-six  chains  were  found  on  the  prisoner,  and  that  these 
were  of  similar  materials.  Evidence  was  also  admitted  that  the  de- 
fendant, a  few  days  aftier  the  occasiop  in  question,  offered  a  similar 
chain  to  another  pawnbroker,  under  similar  circumstances.  This  was 
objected  to,  and  the  point,  with  other  points,  reserved.  There  is  no 
trace  of  any  discussion  on  this  point,  or  any  allusion  to  it  in  the  judg- 
ment of  the  court  in  any  of  the  reports ;  but  the  conviction  was 
affirm^.  The  prisoner  did  not  appear  by  counsel.  In  R.  v.  Holt, 
*  1  on  *^  ^'  ^'  ^^>  ^^^  prisoner  was  tried  for  obtaining  by  false  pre- 
-1  tences  a  sum  of  money  from  one  Hirst.  It  appeared  that  the 
prisoner  was  employed  by  his  master  to  take  orders  for  goods,  but  was 
forbidden  to  receive  money.     On  the  30th  of  April  the  prisoner  ob- 
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tained  from  Hirst  the  siim  of  nine  shillings  and  sixpence  in  payment 
for  goods  bouffht  by  Hirst  of  the  prisoner's  master,  and  which  sum 
the  prisoner  falsely  represented  that  ne  had  authority  to  receive;  this 
was  the  offence  charged  in  the  indictment.  Evidence  was  also  tendered 
that  within  a  week  after  the  30th  of  April  the  defendant  obtained  from 
another  customer  of  his  master  the  sum  of  eleven  shillings  by  a  simi- 
lar false  representation.  The  evidence  was  objected  to,  but  received 
on  the  ground  that  it  showed  the  intent  of  the  prisoner  when  he  com- 
mitted the  act  charged  in  the  indictment,  and  the  question  was  re- 
served for  the  consideration  of  the  Court  of  Criminal  Appeal.  No 
counsel  appeared  on  either  side,  and  no  reasons  are  given  for  the  judg- 
ment ;  but  the  conviction  was  quashe<^,  Erie,  J.,  merely  saying  that, 
upon  the  facts  stated  in  the  indictment,  the  court  thought  the  evidence 
objected  to  inadmissible.  Perhaps  the  ground  upon  which  this  deci- 
sion proceeded  was  this :  that  the  only  shape  in  which  the  evidence 
was  admissible,  if  at  all,  was  for  the  purpose  of  showing  that  the 

Erisoner  knew  he  did  not  possess  the  authority  which  he  represented 
imself  to  -have ;  and  it  may  have  been  thought  that  for  this  purpose 
the  evidence  was  not  relevant,  because  if  any  bond  Me  mistake  existed 
upon  this  point,  it  would  operate  in  one  case  as  well  as  another,  so  tliat 
mere  l:«petition  of  the  act  would  not,  as  in  many  other  cases,  add  any- 
thing to  the  evidence  of  guilt ;  though  it  might  seem  that  this  is  rather 
an  objection  to  the  weight  of  tiie  evidence  than  to  its  admissibility. 

Wnere  the  prisoner'  was  indicted  for  endeavoring  to  obtain  an 
advance  from  a  pawnbroker  upon  a  ring  by  the  false  pretence  that  it 
was  a  diamond  ring,  evidence  was  held  to  have  been  properly  ad- 
mitted to  show  that  two  days  before  the  transaction  in  question  the 
prisoner  had  obtained  an  advance  from  a  pawnbroker  upon  a  chain, 
which  he  represented  to  be  a  gold  chain,  but  which  was  not  so.  R. 
V.  Francis,  L.  R.  2  C.  C.  128 ;  43  L.  J.,  M.  C.  97 ;  see  also  oos^.  False 
Pretences.^  It  is  still  doubtful  whether  pretences  made  subsequently 
to  the  one  charged  are  admissible ;  but  it  seems  both  on  authority  (R. 
V.  Fuidge,  1  L.  &  C.  390,  and  R.  v.  Holt,  eupra)  and  on  principle  that 
they  are  not,  on  the  ground  that  it  is  possible  the  guilty  mtention  may 
not  have  arisen  until  afler  the  acts  upon  which  the  charge  is  founded. 
(As  to  foi]ged  documents  see  avJUy  p.  95) ;  and  as  to  counterfeit  coin 
see  R.  V.  ros^Tj  antCy  p.  98. 

In  R.  V.  Richardson,  2  F.  &  F.  343,  the  prisoner  was  indicted  for 
embezzlement ;  three  acts  of  embezzlement  were  charged  in  the  in- 
dictment. It  appeared  that  the  prisoner's  duty  was  to  make  various 
payments  on  account  of  his  employers,  and  to  keep  weekly  accounts 
of  the  money  so  expended.  The  sums  so  expended  were  correctly 
entered,  but  in  casting  up  the  items  at  the  end  of  each  week  the  totals 
were  made  to  exceed  the  real  amount  by  sums  varying  from  1/.  to  3/. 
The  prisoner,  in  accounting  with  his  master,  took  credit  for  the  larger 
sums.  For  the  prosecution,  in  order  to  show  that  this  w&s  not  the 
result  of  innocent  mistake  on  the  part  of  the  prisoner,  evidence  was 
tendered  that  in  numerous  weeks,  both  before  and  afler  that  cliarged 

^State  V.  Bajne,  8S  Mo.  604. 
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in  the  indictment^  similar  mistakes^  always  in  &vor  of  the  prisoner^ 
had  been  made.  This  evidence  was  objected  to^  but  Williams^  J.^ 
ruled  that  it  was  admissible  to  counteract  an  obvious  defence  on  the 
*1021  *  P*"^  of  the  prisoner,  and  he  said  that  Pollock,  C.  B.,  entirely 
-I  agreed  with  him  on  the  point.  So  also  where  llie  prisoner  had 
to  account  weekly,  and  in  the  indictment  he  was  charged  with  em- 
bezzling the  gross  weekly  amounts,  evidence  was  admitted  of  the 
separate  items  making  up  the  gross  amounts,  partly  on  the  ground 
that  the  fact  of  having  omitted  to  account  for  the  separate  items  would 
go  to  show  that  the  not  accounting  was  not  mere  accident.  R.  v.  Balls, 
L.  R.  1  C.  C.  R.  328 ;  40  L.  J.,  M.  C.  148.  See  this  case,  pod,  Em- 
bezzlement. Where,  however,  on  a  charge  of  arson,  there  was  some 
evidence  that  the  prisoner  had  been  seen  going  away  from  the  burning 
rick,  evidence  to  snow  that  he  and  his  wife  had  on  a  previous  occasion 
been  seen  laughing  at  another  fire  on  the  same  premises,  and  hindering 
a  person  from  throwing  water  on  it,  was  refused  by  Willes,  J.,  on  the 
ground  apparently  that  the  conduct  sought  to  be  proved  in  reference 
to  the  first  case  did  not  tend  to  explain  what  was  alleged  to  have 
occurred  in  the  second.  R.  r.  Harris,  4  F.  &  F.  342.  In  R.  tJ.  Gray, 
5  F.  &  F.  1102,  evidence  of  other  claims  by  the  prisoner  on  other 
insurance  companies  in  resjpect  of  fires  was  admitted  by  Willes,  J.,  to 
show  that  the  fire  in  question  was  not  the  result  of  accident^ 

Bvidenoe  of  character  of  the  prisoner.'  The  principle  on  which 
general  evidence  of  good  character  on  behalf  of  a  prisoner  is  admitted, 
and  the  limits  within  which  it  must  be  confinea,  are  settled  by  the 
case  of  R.  v.  Rowton,  L.  &  C.  620,  and  are  thus  stated  in  the  judgment 
of  Cockbum,  C.  J. :  ^^  It  is  necessary  to  consider  what  is  the  meaning 
of  evidence  of  character.  Does  it  mean  evidence  of  reputation,  or 
evidence  of  disposition?  I  am  of  opinion  that  it  means  evidence  of 
general  reputation.  What  you  want  to  get  at  is  the  tendency  and 
disposition  of  the  man's  mind  towards  committing  or  abstaining  fcom 
committing  the  class  of  crime  with  which  he  stands  charged ;  but  no 
one  has  ever  heard  the  question.  What  is  the  tendency  and  disposi- 
tion of  the  prisoner's  mind  ?  put  directly.  The  only  way  of  getting 
at  it  is  by  giving  evidence  oi  his  general  character,  founded  on  his 
general  reputation  in  the  neighborhood  in  which  he  lives.  That,  in 
my  opinion,  is  the  sense  in  which  the  word  ^  character '  is  to  be  taken 
when  evidence  of  character  is  spoken  of.  .  .  It  is  quite  true  that 
evidence  of  character  is  most  cogent  when  it  is  preceded  by  a  state- 

^  Evidence,  in  an  indictment  for  arson,  of  threats  hj  defendant  to  bam  the  same 
building  are  admissible.    State  o.  Fenlason,  78  Me.  495. 

'  In  civil  cases  evidence  as  to  character  is  not  admitted,  nnless  the  nature  of  the 
action  involves  the  general  character  of  the  partv,  or  goes  directly  to  effect  it  1 
Greenleaf 's  Evid.,  14  edit.  {  54  and  notes.  Proof  of  defendant's  good  cKaracter  is 
inadmissible  in  a  civil  aefion  for  malicionslv  burning  property.  Barton  v.  Thompson, 
56  Iowa,  571,  s.  c.  41  Am.  Rep.  119.  In  criminal  cases  the  character  of  the  ddtend* 
ant  is  always  relevant  When  the  evidence  thereof  is  not  sufficient  to  overcome  a 
belief  of  guilt  in  a  jury's  mind,  thev  should  find  a  verdict  of  guilty.  Kilgore  v.  State, 
74  Ala.  1,    On  its  use  to  generate  aoubt  see  next  note. 
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ment  showing  that  the  witness  has  had  opportunities  of  acquiring  in- 
formation upon  the  subject  beyond  what  the  man's  neighbors  in 
general  would  have ;  and  in  practioe  the  admission  of  such  statements 
is  often  carried  beyond  the  letter  of  the  law  in  favor  of  the  prisoner. 
It  is,  moreover,  most  essential  that  a  witness  who  comes  fonvard  to 
give  a  man  a  good  character  should  liimself  have  a  good  opinion  of 
him,  for  otherwise  he  would  be  deceiving  the  jury ;  and  so  the  strict ' 
rule  is  often  exceeded.  But  when  we  consider  what,  in  the  strict  in- 
terpretation of  the  law,  is  the  limit  of  such  evidence,  in  my  judgment 
it  must  be  restricted  to  the  man's  general  reputation,  and  must  not 
extend  to  the  individual  opinion  of  the  witness.  Suppose  a  ^vitness 
is  called  who  says  that  he  knows  nothing  of  the  general  character  of 
the  accused,  but  tliat  he  has  abundant  opportunities  of  forming  an 
individual  opinion  as  to  his  honesty,  or  the  particular  moral  qualitv 
that  may  be  in  question  in  the  particular  case.  Surely  if  such  evx- 
dence  were  objected  to  it  would  be  inadmissible."  Erie,  C.  J.,  and 
Willes,  J.,  dissented  from  this  view,  holding  that  evidence  might  be 
given  not  only  of  reputation  but  of  disposition  also.  The  result  of 
*the  doctrine  laid  down  by  the  majority  of  the  judges  would  r+irjo 
appear  to  be,  that,  if  a  man  were  to  obtain  a  high  general  rep-  *- 
utation  for  honesty  or  morality  by  gross  and  systematic  hypocrisy,  he 
might  call  as  witnesses  in  his  &vor  persons  equally  well  acquainted 
with  the  goodness  of  his  reputation,  the  badness  of  his  disposition, 
and  the  hypocrisy  by  which  he  had  prevented  the  one  from  irdeiferivg 
with  the  (dher.  Upon  the  other  hana,  it  is  to  be  remarked  that  if  evi- 
dence of  disposition  were  to  be  admissible,  it  is  difficult  to  say  where 
it  would  end;  for  how  would  it  be  possible  to  attach  any  weight  to 
the  evidence  without  ascertaining  the  facts  upon  which  the  opinion  of 
the  witness  was  grounded,  and  the  facts,  if  any,  tending  to  show  that 
such  opinion  is  groundless  ?  ItVas  decided  in  R.  v.  Rowton,  that,  if 
evidence  of  good  character  is  given,  evidence  of  bad  character  (though 
not  of  bad  disposition)  may  be  given  in  reply.  R.  v.  Rowton,  L,  & 
C.  520.^ 

*  Good  character  is  evidence,  but  not  strong  in  favor  of  the  accosed.  Common- 
wealth V.  Hardy,  2  Mass.  317;  Schaller  v.  State,  14  Mo.  502;  MeDaniel  v.  State,  8 
Smed.  &  M.  401 ;  Felix  v.  State,  18  Ala.  720 ;  Cacemi  v.  People,  2  Smith,  501.  [McQueen 
V.  State,  82  Ind.  72.  When  proven  it  is  a  fact  in  the  case  tending  to  establish  inno> 
cenoe  to  which  the  jury  must  give  full  weight.  People  v,  Ashe,  44  Cal.  288 ;  People 
V.  Donovan,  4  N.  x .  Crim.  Eep.  86.]  It  is  in  a  case  of  doubt,  or  to  robut  the  l^al 
presumption  arising  from  the  possession  of  stolen  articles,  that  evidence  of  good  char- 
acter has  most  weu^ht.  State  v.  Ford,  3  Strob.  517 ;  Epps  v.  State,  19  Ga.  102.  [It 
may  be  introduced  to  generate  doubt.  Carson  v.  State,  50  Ala.  134 ;  Williams  t. 
State,  52  Ala.  411 ;  Lee  r.  State,  2  Tex.  App.  338 ;  Kistler  v.  State,  54  Ind.  400 ;  Cole- 
man V.  State,  59  Miss.  484;  State  v.  Daley,  53  Vt  442.  A  person  charged  with  a 
crime  is  always  permitted  to  introduce  it,  and  the  jury  should  determine  its  weight  as 
that  of  any  other  fact  in  evidence.  State  v.  Noithrup,  48  la.  583 ;  People  r.  Shep- 
ardson,  49  Cal.  629 ;  Heine  v.  Commonwealth,  91  Pa.  St.  145 ;  Hanney  v.  Common- 
wealth, 19  Weekly  Notes  (Pa.J  437;  People  v.  Qements,  42  Hun,(N.  Y.)  353; 
see  aho,  Bemsen  v.  People,  43  N.  Y.  6 ;  Stover  r.  People,  56  N.  Y.  315 ;    Peo- 

Ele  r.  Moett,  23  Hun,  (N.  Y.)  60.  A  refusal  to  permit  its  introduction  is  not  cured 
y  a  subsequent  admission  by  the  testimony  g^  other  witnesses.  State  v,  Grate^ 
68  Mo.  22.  Under  Arkansas  Constitution  the  judge  cannot  charge  upon  it  Maclin 
V.  StateJ  44  Ark.  115.]    There  are  cases  of  circumstantial  evidence,  where  the  test!- 
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Where  the  prisoner  gives  evidence  of  good  character,  and  has  been 
previously  convicted,  this  fact  may  be  given  in  evidence  in  reply  in 

mony  adduced  for  and  against  a  defendant  is  nearly  balanced,  in  which  a  good  char- 
acter may  be  very  important  to  a  man's  defence ;  a  stranger,  for  instance,  may  be 
placed  under  circumstances  tending  to  render  him  suspected.  He  may  show  that, 
notwithstanding  these  suspicious  circumstances,  he  is  of  perfectly  good  character  in 
tTie  neighborhood  in  which  he  resides  and  where  he  is  known,  and  that  may  be  suffi- 
cient to  exonerate  him.  Commonwealth  r.  Webster,  5  Gush.  295.  The  prisoner's 
character  cannot  be  put  in  issue  by  the  State,  unless  he  opens  the  door  by  giving  tes- 
timony to  it.  People  r.  White,  14  Wend.  Ill :  Commonwealth  v,  Webster,  5  Cush. 
295.  [State  v,  Thurtell,  29  Kan.  148 ;  State  v.  Lapage,  57  N.  H.  245 ;  State  v.  Hare, 
74  N.  C.  391.  Or  by  talking  the  stand  and  testifying  in  his  own  behalf.  Mershon  v. 
State,  51  Ind.  14.  See  contra,  Farley  r.  State,  57  Ind.  331 ;  State  v.^  Kngan,  5  Mo. 
App.  591.  On  defendant's  privilege  when  on  the  stand  to  refuse  to  criminate  himself. 
Brandon  v.  People,  42  N.  Y.  265-270 ;  People  v.  Brown,  72  N.  Y.  571.  See  notes  to 
Wharton's  Crim.  Ev.,  J  432,  9th  ed.]  But  it  is  not  a  conclusion  of  law  that  from  his 
silence  the  jury  are  to  believe  that  he  is  a  man  of  bad  cliaracter.  State  r.  O'Neal,  7 
Ii-ed.  251 ;  Ackley  v.  People,  9  Barb.  609 ;  People  v.  Bodme,  1  Dana,  282.  When  a 
defendant  has,  of  his  own  accord,  put  his  character  in  issue,  the  examination  may 
extend  to  particular  facts.  Commonwealth  v.  Hobinson,  Thacker^s  Crim.  Cas.  230. 
[Jackson  r.  State,  78  Ala.  471.  Contra,  State  v.  Laxton,  76  N.  C.  216 ;  Common- 
wealth V,  O'Brien,  119  Mass.  342.  Proof  of  conviction  by  record  evidence  is  conclusive. 
State  V.  Wateon,  65  Me.  74.]  The  prosecution  may  give  evidence  of  bad  character 
subsequent  to  the  time  of  the  commission  of  the  offence  charj;ed.  Evidence  of  bad 
reputation  subsequently  aotiuired  may  indeed  be  of  little  weight,  but  still  it  will 
have  some  bearing,  as  commonly  the  descent  from  virtue  to  crime  is  gradual.  Com- 
monwealth V.  Sackett,  22  Pick.  394.  On  a  trial  for  murder,  evidence  of  the  character 
of  the  deceased  is  not  admissible,  except  where  the  killing  is  attended  by  circum- 
stances to  create  a  doubt  of  its  character.  Quesenberry  r.  State,  3  Stew.  308.  In  a 
prosecution  for  perjury,  proof  of  the  general  bad  character  of  the  defendant  for  truth 
and  veracity  would  be  inadmissible,  Dewit  v.  Greenfield  5  O.  225 ;  see  Commonwealth 
V.  Hopkins,  2  Dana,  418  ;  Walker  r.  Commonwealth,  1  Leigh,  574.  [So  also  proof  of 
his  good  character  subsequent  to  the  commission  of  the  offence  charged.  State  v.  Kin- 
ley,  43  la.  294.1  W^hen  the  character  of  an  individual,  in  regard  to  any  particular 
trait  or  as  developed  under  peculiar  circumstances  is  in  issue,  it  is  to  be  established  by 
evidence  of  general  reputation,  and  not  by  positive  evidence  of  g^eneral  bad  conduct 
Keener  t?.  State,  18  Ga.  194.  [Hirschman  v.  People,  101  111.  5687]  Omission  to  offer 
testimony  to  a  prisoner's  good  character  does  not  authorize  either  the  inference  that 
it  is  bad  or  an  argument  to  that  e£^.  State  v.  Upham,  38  Me.  261.  [Where  the 
character  of  the  defendant  has  not  been  attacked,  he  cannot  demand  from  the  court 
special  instructions  as  to  a  presumption  of  good  character.    He  is  only  entitled  to  the 

Seneral  presumption  of  innocence  in  the  absence  of  evidence  of  ^ilt.  People  v. 
ohnson,  61  Cid.  142.]  When  a  particular  trait  of  character  is  in  issue,  evidence  of 
character  must  be  restricted  to  that  trait.  State  v.  Dalton,  27  Mo.  13 ;  People  r. 
Josephs,  7  Cal.  129.  [Coffee  v.  State,  1  Tex.  App.  548.]  To  authorize  a  witness  to 
testify  to  the  general  character  of  a  person  in  respect  to  his  habits,  he  should  first 
state  that  he  is  acquainted  with  that  person's  general  character  in  the  particular  to 
which  he  deposes ;  but  if  his  testimony  shows  that  fact,  whether  brought  out  on  pre- 
liminary examination  or  examination  in  chief,  it  will  be  sufficient.  Elam  v.  State,  25 
Ala.  63.  [Sullivan  t>.  State,  66  Ala.  48 ;  Brownlee  t.  State,  13  Tex.  App.  255.]  Good 
character  in  a  clear  case  will  be  of  no  avail.  Freeland's  Case,  1  Bog.  Kec  82 ;  People 
v.  Kirby,  1  Wheel.  C.  C.  64 ;  State  v.  Wells,  1  Coxe,  424 ;  Commonwealth  r.  Hardy,  2 
Mass.  317.  [But  see  Stover  «.  People,  56  N.  Y.  315 ;  Peoiple  r.  Bell,  49  Cal.  485. 
Good  character  is  not  entitled  to  controlling  weight  with  the  jury  when  the  evidence 
is  direct  and  positive.  People  v.  Donovan,  4  N.  Y.  Crim.  Rep.  86.  But  it  may  be 
consider^  by  the  jury.  People  v,  Stott,  4  N.  Y.  Crim.  Rep.  306.]  It  is  in  case  of 
doubtful  facts,  or  to  rebut  the  legal  presumption  of  guilt  arising  from  the  possession 
of  stolen  articles,  that  a  good  character  proved  in  court  is  of  most  efiect  State  r. 
Ford,  3  Strob.  517.  If  on  the  trial  of  an  indictment,  the  defendant  introduces  evi- 
dence of  his  good  character  prior  to,  the  alleged  commission  of  the  crime  charged,  it 
is  competent  to  the  government  to  prove  that  subsequently  to  that  time  his  character 
had  been  bad.  Commonwealth  v.  Sackett,  22  Pick.  394,  [Contra,  White  r.  Com.,  80  ' 
Ey.  480.]    As  to  evidence  of  good  character  generally :  see  Hopps  v.  People,  31  UL 
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certain  cases;  see  24  &  25  Vict.  c.  96,  s.  116,  and  24  &  25  Vict.  c. 
99,  6.  37. 

It  was  held  upon  the  repealed  statute,  14  &  15  Vict.  c.  19,  that 
if  a  prisoner's  conduct  elicited,  on  cross-examination,  from  the  wit- 
nesses for  the  prosecution,  that  the  prisoner  has  borne  a  good  charac- 
ter, a  previous  conviction  might  be  put  in  evidence  against  him,  in 
like  manner  as  if  witnesses  to  his  character  had  been  called.  Per 
Parke,  B.,  R.  v.  Gadbury,  8  C.  &  P.  676,  34  E.  C.  L.  It  was  "giv- 
ing  evidence"  within  the  proviso  in  the  14  &  15  Vict.  c.  19,  s.  9 ;  B. 
V.  Shrimpton,  2  Den.  C.  C.  R.  319 ;  24  L.  J.,  M.  C.  37. 

Evidence  of  character  of  witness.  Evidence  is  also,  in  all  cases 
admissible  to  show  that  an  opponent  witness  bears  such  a  character 
and  reputation  that  he  is  unworthy  of  belief.*     But  it  is  not  allowed 

385 ;  State  v.  Hoganl,  12  Minn.  293 ;  Hall  v.  State,  40  Ala.  698 ;  Harrington  v.  State, 
19  O.  St  264;  People  v.  Stewart,  28  Cal.  395;  People  v.  Gleason,  1  Nev.  173;  Stater. 
Turner,  l9  la.  144.  [People  ».  Bell,  49  Cal.  485 ;  People  v,  Ashe,  44  Cal.  288.  The  de- 
fendant is  not  entitled  to  an  unqualiiied  chai^  that  five  unimpeached  witnesses  to 
character  are  entitled  to  greater  weight  than  one  who  swears  difierently.  State  v. 
Breckenridge,  33  La.  An.  310.]  The  omission  of  the  pi4soner  to  give  evidence  of 
cood  character  is  no  reason  for  an  inference  prejudicial  to  him.  State  v.  Tozier,  49 
Ale.  404.  [State  v.  Dockstater,  42  la.  436.]  If  the  accused  go  into  evidence  of  gen- 
eral character,  the  prosecution  ma^  rebut  the  same.  People  f .  Bodine,  1  £dm.  36. 
[Achey  v.  State,  64  Ind.  56.1  Where  in  defence  to  rape,  testimony  to  the  general 
good  character  of  the  accused  is  introduced,  the  State  may  ask,  upon  cross-examina- 
tion, whether  a  certain  lewd  woman  had  not  lived  for  some  time  in  his  family.  State 
r.  Jerome,  33  Conn.  265.  >  Proof  of  individual  acts  is  admissible  in  rebuttal  of  evi- 
dence of  general  reputation  of  the  defendant's  ^ood  character.  McCarty  v.  People, 
61  111.  231.  A  defendant  in  a  (criminal  proceedmg  o^red  in  defence  proof  of  the 
character  he  sustained  at  the  time  of  the  alleged  offence :  held,  that  it  was  error  to 
permit  the  prosecution  in  rebuttal  to  introduce  evidence  of  his  character  at  a  subse^ 
quent  period.    State  r.  Johnson,  1  Winst  151.    B. 

A  defendant  on  trial  for  burglary  cannot  be  asked  if  he  was  ever  arrested  for 
bigamy.  He  can  only  be  impeached  as  any  other  witness.  Crapo  v.  People,  15  Hun, 
(N.  Y.)  269. 

*  Jackson  v.  Osbom,  2  Wend.  555 ;  Commonwealth  v.  Moore,  2  Dana,  402 ;  Eixey 
r.  Bayse,  4  Leigh,  330 ;  Wike  v.  Lightner,  11  S.  &  E.  198 ;  Swift's  Evidence,  143. 
When  character  is  put  in  issue,  evidence  of  particular  facts  may  be  admitted,  but  not 
where  it  comes  in  collaterally.  Commonwealth  v.  Moore,  2  Dana,  402 ;  see  Sachet  r. 
May,  3  Id.  80.  [State  v,  Mclntire,  58  la.  572.]  To  discredit  a  witness,  it  may  be 
asked,  whether  he  is  not  a  man  of  bad  moral  character.  State  v.  StalingK,  Hayw. 
300 ;  Hume  v.  Scott,  3  Marsh.  261.  [State  v,  Breeden,  58  Mo.  507  ;  Allis  r.  Leonard, 
68  N.  Y.  288.]  Ckmtra,  Skillinger  p.  Howell,  5  Halst  309.  If  such  a  question  be 
asked,  the  impeaching  witness  may  be  cross-examined  as  to  his  character  for  veracity. 
Noel  V.  Dickey,  3  Bibb,  268 ;  see  Mobely  v.  Hamit,  1  Marsh.  591 ;  Kimmel  f .  Kimmel. 
8  S.  A  B.  336.  The  character  for  veracity  of  a  female  witness  cannot  be  impeached 
by  evidence  of  her  general  character  for  chastity.  Gilchrist  v,  McKee,  4  W.  380 ; 
Jackson  v,  Lewis,  13  Johns.  504;  Commonwealth  v.  Moore,  3  Pick.  194;  see  Com- 
monwealth V.  Murphy,  14  Mass.  387 ;  Sword  v,  Nester,  3  I)ana,  453 ;  2  Stark.  Ev., 
new  ed.  216,  n.  1.  [State  v,  Larkin,  11  Nev.  314.]  The  credit  of  a  witness  may  be 
impeached  by  showing  that  he  was  intoxicated  at  the  time  the  events  happened  to 
which  he  testifies.  Tuttle  v.  Bussell,  2  Day,  201 ;  Fleming  v.  State,  5  Humph.  564 ; 
though  general  bad  character  for  intemperance  is  inadmissible.  Brindle  v.  Mcllvaine, 
10  S.  A  K.  282.  [Evidence  of  insane  delusions  is  not  limited  to  the  time  about  which 
he  testifies.  State  v.  Kelly,  57  N.  H.  549.  |  Neighborhood  is  co-extensive  with  inter- 
course. It  is  not  necessary  that  the  character  testified  to  should  be  proved  to 
he  that  of  the  place  where  he  resides.  Chess  v.  Chess,  1  Pa.  Bep.  32.  [State 
V.  Lee,  22  Minn.  407.]  A  party  calling  a  witness  as  to  character  is  confined 
to  general  questions,  but  the  opposite  party  may  ask  particulars.    People  v.  De  Gn£^ 
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(with  the  exception  of  facta  which  go  to  prove  that  the  witness  is  not 
an  impartial  one,  see  p.  104)  to  prove  particular  facts  in  oixler  to  dis- 

1  Wheel.  C.  C.  206 ;  Peotole  v.  Clarke,  Id.  205.  [People  v.  Beayy,  4  N.  Y.  Crim, 
Bep.  1 ;  People  r.  Noelke,  Id.  495 ;  People  v.  Hooghkirk,  2  Id.  204 ;  People  r. 
Eckert,  1  Id.  470:  People  v.  Elmore,  3  Id.  264;  People  v,  Kelly,  3  Id.  35.]  A  witr 
Defls  who  is  introduced  to  prove  that  another  witness  is  unworthy  of  credit,  should  be 
examined  as  to  the  general  character  of  such  witness  for  truth  and  veracity.  The 
proper  inquiry  is,  whether  the  witness  knows  the  general  character  of  the  witness 
attempted  to  be  impeached^  and  if  so,  what  is  his  general  reputation  for  tmth.  On 
the  cross-examination  the  inquirjr  should  be  limited  to  the  witness's  opportunity  for 
knowing  the  character  of  such  witness ;  for  how  long  a  time,  and  how  generally  such 
unfavorable  reports  have  prevailed,  and  from  what  sources  they  have  been  derived. 
It  is  not  allowable  to  inquire  of  the  impeacher  whether  he  would  believe  the  witness 
attempted  to  be  impeached  on  oath.  Phillips  r.  Eingsfield,  19  Me.  375.  [On  this 
subject  there  seems  to  be  great  doubt.  See  Wharton  Grim.  Law,  9th  eoi,  J  487; 
Greenleaf  on  Evid.,  {  461 ;  Hamilton  v.  People,  13  Am.  Law  R^„  N.  S.,  679,  where 
it  is  discussed.  The  better  opinion  seems  to  be  in  favor  of  the  English  doctrine  to 
allow  the  question.  Keator  r.  People,  32  Mich.  484 ;  Hamilton  r.  People,  29  Mich. 
173 ;  Marshall  v.  State,  5  Tex.  App.  273.    Where  a  reputation  for  veracity  is  estab- 


of  the  witness  sought  to  be  discredited,  before  he  can  be  heard  to  speak  of  his  own 
opinions  or  of  the  opinions  of  others,  as  to  the  reliance  to  be  placed  on  the  testimony  of 
the  impeached  witness.  State  v.  Parker,  3  Ired.  Law  296 ;  State  v.  O'Neal,  4  Id.  88. 
[If  he  so  professes  he  is  not  incompetent  because  he  also  says  that  he  has  not  heard 
the  witness's  character  canvassed.  Childs  v.  State,  55  Ala.  28.  Otherwise  if  he  says 
only  that  he  knows  the  individual  and  does  not  know  his  character.  Hadley  v.  State, 
Id.  31.]  When  testimony  is  ofiered  to  impeach  the  general  character  of  a  witness  for 
truth,  the  inquiries  are  not  limited  to  the  character  of  the  witness  prior  to  the  suit, 
but  extend  to  the  time  of  the  examination  of  the  witness.  State  v,  Howuxl,  9  N.  H.' 
485.  [Itk  regard  to  the  period  over  which  testimony  as  to  bad  character  may  range. 
Keator  v.  People,  32  Mich.  844.1  The  proper  inquiries  are,  what  is  the  general 
reputation  of  the  witness  as  to  trutn,  and  whetner.  from  general  i^utation,  the  person 
testifying  would  believe  such  witness  under  oatn  as  soon  as  men  in  gcneraL  Id. 
When  a  witness  is  sought  to  be  impeadied  on  the  ground  of  his  bad  character,  and 
the  persons  called  for  that  purpose  testify  that  they  are  acquainted  with  his  geneitd 
character,  they  may  then  he  asked  whether,  from  such  general  character,  they  would 
believe  the  witness  on  oath ;  and  this,  though  they  expressly  disclaim  odl  knowledge 
of  the  witness's  character  for  truth  and  veracitv.  Johnson  ».  People,  3  Hill,  178.  Chi 
cross-examination,  inquiries  as  to  the  means  of  knowledge  of  the  diaracter  of  the  wit- 
ness, the  origin  of  reports  against  him,  how  generally  such  reports  have  prevailed, 
and  from  whom  and  when  he  heard  them,  are  admissible.  State  r.  Howar<(  9  N.  II. 
485.  After  an  equal  number  of  witnesses  have  been  sworn  on  each  side,  in  the  im- 
peaching or  supporting  the  character  of  a  party  or  witness,  it  is  in  the  discretion  of 
the  presiding  judge  whether  a  greater  number  of  witnesses  shall  be  examined.  Bisell 
V.  Cornell,  24  Wend.  354 ;  Bunnell  v.  Butler,  23  Conn.  65.  [The  testimony  of  one  im- 
peaching witness  will  not  ordinarily  be  sufficient.  Wafibra  v.  State,  44  Tex.  439.] 
When  a  witness  called  to  impeach  the  character  for  veracity  of  another  witness,  who 
had  given  material  testimony,  swore  that  the  character  of  the  last-mentioned  witness 
was  not  on  a  par  with  that  of  mankind  in  general,  he  was  asked,  on  cross-examination, 
what  individual  he  had  heard  speak  against  the  character  of  that  witness,  it  was  hela 
that  this  question  was  a  proper  one.  Weeks  v.  HalL  19  Conn.  376.  When  a  witnees 
is  impeached  on  the  grouna  of  bad  character,  evidence  may  be  giyen  of  previous 
statements  made  by  the  witness,  oonaistent  with  his  testimony  on  the  trial.  State  v. 
Dove,  10  Ired.  469 ;  State  v.  Dennis,  32  Vt  158.  When  the  character  of  a  witness 
is  impeached,  the  State  may  introduce  testimony  to  show  that  the  facts  to  which  the 
impeached  witness  testified  are  true.  John  v,  Stata  16  Ga.  200.  When  the  credibility 
of  a  witness  has  been  attacked  from  the  nature  of  his  evidence,  from  his 'situation, 
from  bad  character,  from  proof  of  previous  inconsistent  statements,  or  ftom  imputa* 
tions  directed  against  him  on  cross-examination,  the  party  introducing  him  may 
prove  other  consistent  statements  for  the  purpose  of  corroborating  him.  Mareh  r. 
Harrelly  1  Jooes^  Law,  329,    [It  is  error  for  the  court  to  instroci  the  jury  to  i^ect 
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credit  him.     R.  v.  Watson,  2  Stark.  N.  P.  C.  152,  3  E.  C.  L. ;  R.  v. 
Layer,  14  How.  St.  Tr.  285.     The  proper  question  is,  "  From  your 

the  testimony  of  the  impeached  witness  unless  so  corroborated.  Addison  v.  State,  48 
Ala.  478.]  As  a  senenu  mle,  it  is  not  competent  in  support  of  the  testimony  of  a 
witness  to  prove  that  he  has  made  declarations  out  of  court  corresponding  with  his 
testimony  m  court  People  v.  Finnegan,  1  Park.  C.  R.  147.  But  such  testimonpr  was 
allowed  where  the  witness,  on  cross-examination,  had  been  asked  questions  tending  to 
discredit  his  testiniony.  State  v.  DeWol^  8  Conn.  93 ;  Carter  v.  People,  2  HiiL  317.  So 
where  the  witness  is  impeached  on  the  ground  of  bad  character.  State  r.  Dove,  10 
Ired.  469.  In  a  prosecution  for  rape^  statements  made  by  the  prosecutrix,  im- 
mediately after  the  transaction,  may  be  given  in  evidence  to  corroborate  her. 
Laughlin  v.  State,  18  O.  99 ;  Johnson  v.  State,  17  O.  693.  Testimony  to  support  the 
character  of  a  witness  cannot  be  given  in  evidence  unless  the  credibility  of  the  wit- 
ness is  impeached.  Colt  r.  People,  1  Park.  G.  B.  611.  A  witness  called  to  sustain 
the  character  of  an  impeached  witness,  testifying  that  he  has  known  him  for  a  number 
of  years,  and  that  he  knows  his  asBodates,  but  is  not  acquainted  with  his  general 
character  for  truth  and  veracity,  will  be  allowed  to  testify  that  he  would  believe  him 
on  his  oath.  People  v.  Davis,  21  Wend.  309.  On  the  trial  of  a  prisoner  for  rape, 
evidence  of  the  good  character  of  the  prosecutrix  is  admisBible  by  way  of  confirming 
her  credibility.  Tume^r  v.  State,  8  Smed.  &  Marsh.  104 ;  State  v.  De  Wolf,  8  Conn. 
93.  On  the  trial  of  an  mdictment  for  adultery,  if  one  act  of  adultery  committed  by 
the  defendant  with  the  woman  named  in  the  mdictment,  is  proved  by  the  testimony 
of  a  witness  whose  credit  is  impeached,  other  instances  of  improper  familiaritv 
between  the  defendant  and  the  same  woman,  not  long  before,  may  be  given  in  evi- 
dence to  corroborate  the  witness.  Commonwealth  t;.  Merriam,  14  rick.  518.  It  b  not 
necessary  that  a  man's  character  should  have  been  matter  of  discussion  amongst  his 
neighbors  to  enable  a  witness  to  speak  of  his  reputation  for  truth.  Crabtree  r.  Bile, 
21  111.  180 ;  Boon  v.  Weathered,  23  Tex.  675.  Witnesses  in  his  neighborhood  ac- 
quainted with  the  character  of  the  impeached  witness,  although  they  h^  never  heard 
anything  for  or  against  his  veracity,  may  testify  that  they  would  believe  him  on  oath. 
Taylor  v.  Smith,  16  Ghu  7.  A  witness  called  to  impeach  the  character  of  another 
witness  should  be  asked,  in  the  first  instance,  whether  he  has  the  meatui  of  knowing 
the  general  character  of  the  witness  impeached.  State  v.  O'Neal,  4  Ired.  88.  The 
questions  are  not  confined  to  the  character  of  the  witness  prior  to  the  suit,  but  extend 
to  the  time  of  the  examination.  State  v.  Howard,  9  N.  H,  485.  [But  see  Bawles  v. 
State,  56  Ind.433;  Lawson  v.  State.  32  Ark.  220;  Bobinson  v.  State,  16  Fla.  835; 
iBrown  V.  Luehrs,  1  IlL  App.  74 ;  State  v.  Lanier,  79  N.  C.  622.]  The  proper  in- 
quiries are,  what  is  the  general  reputation  of  the  witness  as  to  truth,  ana  whether, 
m>m  such  general  reputation,  the  person  giving  testimony  would  believe  such  witness 
under  oath.  Id.  The  seneral  character  of  a  witness,  at  his  place  of  business,  cannot 
be  sho¥ni  by  evidence  of  what  rumor  said  of  it  before  he  came  to  that  place.  Camp- 
beU  V.  State,  23  Ala.  44. 

As  to  the  proper  mode  of  inquiry  in  impeaching  the  character  of  a  witness :  State 
V.  Bandolph,  24  Conn.  363 ;  Hooper  v.  Moore,  3  Jones^  Law,  428 ;  Wilson  v.  State,  3 
Wis.  798 ;  Stokes  v.  State,  18  Qa.  17 ;  Holmes  v.  Stateler,  17  111.  453 ;  Teese  v. 
Huntingdon,  23  How.  2 :  Pierce  v.  Newton,  13  Gray,  528 ;  Mash  r.  State,  36  Miss. 
77 :  Maodonald  v.  Garnson,  2  Hilt  510 ;  Boon  v.  Weathered,  23  Tex.  675 ;  Crabtree 
V,  Bile,  21  111.  180;  Gilliam  v.  State.  1  Head,  38;  Henderson  v.  Hayne,  2  Mete 
(Ky.)  342 ;  Eason  v.  Chapman,  21  111.  33 ;  State  v.  Sater.  8  Clarke,  420 :  Boswell  v. 
Blackman,  12  Ga.  592;  Kelley  v.  Proctor,  41  N.  H.  139;  Long  v.  Morrison,  14 
Ind.  595 ;  Cook  v.  Hunt,  24  111.  535 ;  Wright  v.  Page,  36  Barb.  438 ;  Wilson  v.  State, 
16  Ind.  392 ;  Crabtree  v.  Hagenbaugh,  25  111.  233 ;  Shaw  v,  Emery,  42  Me.  59 ; 
Ward  V.  State.  28  Ala.  53;  Thurman  v.  Virgin,  18 B.  Mon.  785;  Craigv.  Ohio,  5  O. 
St.  605 ;  Buche  v.  Beaty,  3  Ind.  70 ;  Webber  o.  Hanke,  4  Mich.  198 ;  Willard  v. 
Goodenough,  30  Yt  393;  Pleasant  v.  State,  15  Ark.  624.  [M^ors  v.  State,  29  Ark. 
112;  on  cross-examination  a  witness  can  only  be  asked  as  to  convictions  that  effect 
credits;  State  v.  Kntt,  11  Nev.  17;  Brown  v.  People,  8  Hun,  (N.  Y.)  562;  People 
V.  Chin,  51  Cal.  597.] 

A  party  cannot  give  evidence  to  confirm  the  good  character  of  a  witness,  unless 
his  general  character  had  been  previously  impugned  by  the  other  party.  Braddee  v. 
Brownfield,  9  W.  124;  Werte  v.  May,  21  Pa.  St  274.  When,  on  the  trial  of  an  in- 
indictment,  a  material  witness  for  the  prisoner,  on  his  cross-examination  by  the  coun- 
sel for  the  proflecntion,  admitted  that  he  had  been  complained  of  and  bound  over 
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knowledge  of  his  general  character,  would  you  believe  him  on  his 
oath?  Mawson  o.  Hartsipk,  4  Esp.  102,  o«r  Lord  Ellenborough,  C. 
J.  See  also,  R.  v.  Brown,'  L,  R.  1  C,  C.  R.  70 ;  36  L.  J.,  M.  C.  59. 
There  is,  however,  another  exception  to  the  above  rule,  for  by  the  28 
Vict,  c  18,  s.  8,  a  witness  may  be  questioned  as  to  whether  he  has 

upon  a  charse  of  ])aBsiiig  counterfeit  money :  held,  that  in  answer  the  prisoner  was 
entitled  to  give  evidence  of  the  witness's  fpod  character  for  truth.    Carter  v.  People, 

2  Hill,  317.  [See  State  v,  Ezell,  41  Tex.  35.]  An  admission  b^  a  witness  that  he 
had  been  prosecuted,  but  not  tried  for  perjury,  does  not  authorize  the  party  calling 
him  to  give  evidence  of  his  general  good  character.  People  v.  Cray,  1  Park.  C.  £ 
308.  0^  the  trial  of  an  indictment  for  rape  alleged  to  have  oeen  committed  on  board 
a  vessel,  the  prisoner  attempted  to  discredit  the  testimony  of  the  complainant :  1.  By 
showing,  on  cross-examination,  that  her  story  was  improbable  in  itself.  2.  By  dis- 
proving some  of  the  facts  to  which  she  testified.  3.  JB^  evidence  that  her  conduct, 
while  on  board  the  vessel  and  afterwards,  was  inconsistent  with  the  idea  of  the 
ofience  having  been  committed ;  and  4.  By  calling  witnesses  to  show  that  the  account 
which  she  hsSl  given  of  the  matter  out  of  court  did  not  correspond  with  the  state- 
ments under  oath :  Ae/c^ evidence  of  her  good  character  inadmiasiDle  in  reply.  People 
V.  Hulsa,  3  HllL  309.  Proof  of  contradictory  statements  will  not  warrant  admission 
of  character.  Frost  v.  McCargar,  29  Barb.  617 ;  Chapman  v.  Cooley,  12  Rich,  Law, 
654 ;  Vance  v,  Vance,  2  Mete.  (Ky.)  581 ;  Newton  v.  Jackson,  23  Ala.  335.  Qmtra^ 
Burrel  r.  State,  18  Tex.  713 ;  Stamper  v.  Griffin,  12  Ga.  450.  The  testimony  of  a 
witness,  upon  cross-examination,  that  he  had  been  tried  for  a  crime  in  another  State, 
and  acquitted,  does  not  authorize  the  party  calling  him  to  introduce  evidence  of  his 
general  character.  Harrington  v.  Lincoln,  4  Gray,  563.  Nor  will  evidence  tending  to 
contradict  him.  Haywood  r.  Beed,  Id.  574.  [But  evidence  that  he  has  been  guilty 
of  an  infamous  <jrime  will.  Webb  v.  State,  29  Ohio  St.  351.]  An  attempt  to  impeach 
a  witness  by  askm^  another  witness  what  was  his  character  for  truth,  warrants  tEe 
introduction  of  evidence  to  support  his  character,  though  the  answer  to  the  question 
was  that  his  character  was  fpood.  Commonwealth  v,  Ingraham,  7  Gray,  46.  When 
a  witness,  on  cross-examination,  admitted  that  he  had  been  bound  over  for  perjury : 
heldt  ^bat  it  did  not  let  in  evidence  to  sustain  his  general  character.    People  v.  Gay, 

3  Seld.  378. 

As  to  evidence  to  impeach  the  character  of  a  witness  generally :  See  Taylor  v.  Com- 
monwealth, 3  Busk,  508;  Taylor  v,  Clcndening,  4  Kan.  524;  Boles  v.  State,  46  Ala. 
204;  Ford  p.  Jones,  62  Barb.  484 ;  People  v.  Yslas,  27  CiU.  630  ;  Bogers  v.  Lewis,  19 
Ind.  405.  [When  the  defendant  is  a  witness,  his  credibility  may  he  impeached  by 
evidence  of  his  character,  but  this  cannot  be  put  in  to  show  his  guilt,  unless  he  firat 
introduces  it.  Adams  r.  People,  9  Hun,  (N.  Y.)  89.  That  the  verdict  is  supported 
by  the  testimony  of  a  single  witness  concerning  whose  credit  and  good  character, 
contradictory  evidence  was  introduced  is  not  ground  to  set  it  aside.  Anderson  v. 
State,  6  Lea,  (Tenn.)  602.]  An  impeaching  witness  may  be  impeached  by  proof  of 
general  character,  or  in  cross-examination ;  and  when  that  is  done,  the  impeachinff 
witness  may  be  supported  by  proof  of  general  character.  State  v.  Cherry,  63  N.  C. 
493 ;  State  v.  Moon,  25  la.  128 ;  State  v.  Brunt,  14  Id.  180.  [To  show  that  the  wit- 
ness has  been  convicted  of  a  felony  is  such  impeachment  of  his  character  as  to  entitle 
the  party  calling  him  to  show  his  good  character  in  rebuttal ;  People  v,  Amanacus, 
50  Cal.  233 ;  People  v.  Ah  Fat,  48  Cal.  61.]  It  is  not  eeeential  to  the  successful  im-  ' 
peachment  of  a  witness's  character  for  truth,  that  the  impeaching  witness  should 
state  that  he  would  not  believe  him  under  oath.  People  v.  i^ler,  35  Cal.  553.  It  is 
improper  to  ask  a  witness  on  cross-examination,  if  he  wos  not  successfully  impeached 
as  a  witness  on  the  trial  of  another  case.  State  v.  Wooderd,  201a.  541.  [And  whether 
he  had  during  the  same  term  of  court  pleaded  guilty  to  a  criminal  offence.  The 
record  is  the  best  evidence.  Johnson  v.  State,  48  Ga.  116.  But  see  Lights  r.  State,  21 
Tex.  App.  308.1  If  a  question  put  to  ft  witness  is  an  imputation  on  his  character, 
and  is  (»lculatea  to  degrade  him  before  the  jury,  evidence  as  to  his  character  is  ad- 
missible. State  r.  Cherry,  63  N.  C.  493.  They  may  discredit  a  witness  though  no 
evidence  has  been  given  to  impeach  his  character.  George  v.  State^  39  Minn.  570. 
Evidence  to  corroborate  a  witness  may  be  excluded  if  his  testimony  has  not  been  at- 
tacked in  any  manner.    State  v.  Rorabacker,  19  la.  154.    S. 

Under  the  Ore^n  code  a  witness  may  be  discredited  by  asking  him  if  he  has  been 
convicted  of  a  cnine.    State  v.  Bacon,  8  Crim.  Law  Mag.  81. 
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been  convicsted  of  any  felony  or  misdemeanor^  and  upon  being  so 
questioned^  if  he  either  denies  or  does  not  admit  the  &ct  or  refuses  to 
answer,  it  shall  be  lawful  for  the  cross-examining  party  to  prove  such 
conviction.  (As  to  the  method  of  proving  the  conviction,  seethe 
same  section,  pod,  tit.  Documentary  Evidence.)  But  the  person  who 
calk  a  witness  is  always  supposed  to  put  him  forward  as  a  person 
worthy  of  belief;  he  cannot,  therefore,  if  his  testimony  should  turn 
out  unfavorably,  or  even  if  the  witness  should  assume  a  position  of 
hostility,  give  general  evidence  to  discredit  him.  Bull.  Is.  P.  297. 
How  far  a  party  may  contradict  his  own  witness,  we  shall  see  pres- 
ently, p.  105.  And  if  the  character  of  any  witness  for  credibility  be 
impeached  either  by  direct  evidence  or  upon  cross-examination,  his 
testimony  may  be  supported  by  general  evidence  tliat  his  character 
is  such  that  he  is  worthy  of  credit.  Evidence  cannot  be  given  of  a 
prisoner's  bad  character  for  the  purpose  of  showing  that  a  policeman 
*had  good  cause  to  suspect  him  of  a  crime,  and  was  therefore  rm-t  f\A 
acting  in  the  execution  of  his  duty  when  he  arrested  him  under  ^ 
24  &  25  Vict.  c.  96,  s.  104,  post,  tit.  Apprehension  of  Offenders,  R. 
V.  Tuberfield,  L.  &  C.  495.  There  is  a  provision  in  the  Prevention  of 
Crimes  Act,  by  which,  in  proving  the  intent  to  commit  a  felony  by  a 
rogue  and  vagabond  under  the  5  Geo.  4,  c.  83,  amended  by  36  &  37 
Vict.  c.  38,  it  is  not  neoessaiy  to  show  any  particular  acts ;  but  the 
intent  may  be  gathered  from  me  circumstances  and  the  known  charao- 
ter  of  the  prisoner.     See  34  &  35  Vict.  c.  112,  s.  15.^ 

^  LAwrenoe  v.  Barker,  5  Wend.  301 ;  Jackron  v.  Yarick,  7  Cow.  238 ;  DeLisle  v, 
Priestman,  1  Browne.  176 ;  Cowder  r.  Bevnolds,  12  S.  <&  R.  281 ;  Queen  v.  State,  5  H. 

6  J.  232 :  Perry  v.  Maflsey,  1  Bail.  32 ;  Winslow  v.  Moseljr,  2  Stew.  137 ;  Webster  v, 
Lee,  5  Miias.  334 ;  Steinback  v.  Columbian  Ins.  Co.,  2  Caines,  129 ;  Stockton  v.  Der- 
nntt,  7  W.  39.  [It  is  error  to  reject  evidence  offered  by  defendant  of  the  acts  and 
words  of  certain  witnesses  for  the  purpose  of  contradicting  them.  Mixon  r.  State,  35 
Miss.  525,]  But  an  attesting  witness  is  a  witness  of  the  law,  and  may  be  discredited 
by  any  one  who  examines  him.    Crowell  v.  Kirk,  3  Dev.  355 ;  see  Jackson  v.  Variety 

7  Cow.  238.  OnUra,  Whitaker  v.  Salisbury,  15  Pick.  534;  Patterson  v.  Schenck,  3 
Gr.  434 ;  Booker  v.  bowles,  2  Blackf.  90.  [A  defendant  examined  for  his  co-defendant 
is  liable  to  impeachment  just  as  if  he  were  not  upon  trial  himself.  State  v.  Hardin, 
46  la.  623.]  It  has  been  neld  in  North  Carolina,  that  the  Attorney-General  may  pro- 
duce evidence  to  discredit  a  witness  for  the  Commonwealth.  State  v.  Morris,  1  Hay w, 
438.  But  see  Brown's  Case,  2  Bo^.  Bee.  151,  and  Queen  v.  State,  5  H.  &  J.  232.  A 
witness  subphoenaed  by  the  plaintiff,  but  not  examined  by  him,  but  by  defendant,  may 
be  impeached  by  the  plaintin.  Beebe  v.  Sinker,  2  Root,  160 ;  Commonwealth  i'.  Boyer, 
2  Wheel,  C.  C.  151.  Although  a  party  calling  a  witness  shall  not  be  allowed  to  im- 
peach his  general  character,  yet  he  may  show  that  he  has  told  a  different  story  at 
another  time.  Cowder  r.  Reynolds,  12  S.  <&  R.  281.  [Especially  where  he  shows  that 
he  was  entrapped  to  introduce  the  witness  by  such  dinerent  story.  McDaniel  r.  State, 
53  Ga.  253.J  But  a  partv  cannot,  after  examining  a  witness,  give  in  evidence  his 
former  testmiony  and  declarations  ostensibly  to  discredit  him,  out^  in  truth,  to  operate 
as  independent  evidence.  Smith  v.  Price,  8  W.  447.  Where  a  witness  pyes  evidence 
against  the  party  calling  him,  and  is  an  unwilling  witness,  or  in  the  interest  of  the 
opposite  party,  he  may  be  asked  by  the  party  calling  him,  at  the  discretion  of  the 
court,  whether  he  has  not,  on  a  former  occasion,  given  different  testimony  as  to  a  par- 
ticular fiict  Bank  Korthem  Liberties  v.  Davis,  6  W.  &  S.  285.  [Brubaker  v.  Tay- 
lor, 76  Pa.  St  83.  But  a  mei^  failure  on  the  part  of  a  witness  to  testify  as  expected 
bj  the  party  calling  him  will  not  enable  said  party  to  show  otherwise  alleged  state- 
ments made  by  the  witness  to  othera  tending  to  prove  the  case.  People  v.  Jacobs,  49 
Cal.  384.]  A  partv  may  prove  the  fact  to  be  difierent  from  what  one  of  his  own 
witnesses  has  stated  it  to  be.    That  is  not  discrediting  his  witness.    Spencer  v.  White, 


160  EVIDENCE  COyWU^ED  TO  THE  ISSUE. 

These  are  the  only  cases  in  which  evidence  of  character  can  be 
given  in  chief;  as  to  the  cross-examination  of  witnesses  upon  their 
character,  see  in/ray  and  tit.  Practice. 

Evidence  used  for  the  purpose  of  contradiction  only.  Any  &ct 
material  to  the  issue  which  has  been  proved  by  one  side,  may  be  con- 
tradicted by  the  other.  The  only  fact  material  to  the  issue,  with  ref- 
erence to  which  there  is  any  peculiarity  in  this  respect  is  the  credibil- 
ity of.  a  ^vitness.  As  has  already  been  said,  that  is  a  point  upon  which 
a  witness  may  be  impeached  by  direct  evidence,  showing  generally  his 
want  of  credibility  ;  and,  as  we  shall  hereafter  see,  a  witness  may  also 
be  cross-examined  as  to  particular  facts  which  go  to  discredit  him. 
But  whether  it  be  to  contradict  the  direct  evidence  which  impeaches 
the  witnesses  credit,  or  to  contradict  the  suggestions  thrown  out  by  the 
line  of  cross-examination,  it  is  clear  that,  in  order  to  reinstate  the  wit- 
ness, no  evidence  can  be  used  but  general  evidence  that  he  is  worthy 
of  credit,  in  the  same  way  as  he  may  be  impeached  by  genet^al  evidence 
that  he  is  not  so.^ 

In  a  precisely  similar  manner  if  a  witness,  on  cross-examination, 
refuses  to  admit  facts  which  damage  his  credit,  he  cannot  be  contra- 
dicted on  these  points,  if  they  are  not  otherwise  material  to  the  issue. 
Spenceley  v.  De  Willott,  7  East,  108  ;  E.  r.  Yewin,  2  Campb.  638. 
And  after  much  discussion,  the  same  rule  now  holds  with  respect  to 
the  evidence  of  the  woman  in  charges  of  rape;  see  post,  Bape. 
Except  in  the  case  of  proof  of  previous  conviction  under  the  28  Vict, 
c.  18,  s.  8,  see  supra. 

The  two  last^mentioned  rules  are  founded  on  the  necessity  which 

1  Ired.  286.  [State  v.  Simon,  37  La  An.  569.]  The  rule  that  a  party  cannot  dis- 
credit his  own  witneflB  by  proving  that  he  had  made  contradictory  statements  at  other 
times,  does  not  apply  to  those  cases  where  the  party  is  under  the  necessity  of  calling 
the  subscribing  witness  to  an  instrument  Dennett  v.  Dow,  17  Me.  19.  [Nor  to  those 
cases  in  which  the  witness  is  called  also  by  the  other  side  gnd  he  desires  to  contradict 
the  testimony  ^Ten  by  him  for  that  other  side.  Jones  v.  People,  2  Col.  T.  351.]  A 
party  cannot  discredit  his  own  witness  or  show  his  incompetency,  though  be  may  call 
other  witnesses  to  contradict  him  as  to  a  fact  material  to  the  issoe,  in  order  to  'show 
how  the  fact  really  is.  FrankUn  Bank  r.  Steam  Nav.  Co.,  11  G.  A  J.  28.  [Coulter  r. 
Am.  Egress  Co.,  56  N.  Y.  585.]  A  party  cannot  be  allowed  to  insist  that  his  own 
witness  is  not  to  be  believed.  He  has  the  right,  if  surprised  by  his  testimony,  to 
show  by  other  witnesses  that  the  facts  testified  to  are  otherwise.  But  he  cannot'  im- 
peach him  directly  or  indirectly.  Hunt  v.  Fish,  4  Barb.  824 ;  Burkhalter  r.  Edwards, 
16  Ga.  593.  A  party  cannot  impeach  hb  own  witness  by  proof  of  statement^  contra- 
dictory to  his  eyidenoe  in  court,  although  he  may  prove  a  fact  to  be  otherwise  than 
his  own  witness  states  it.  Commonwealth  r.  Starkweather,  10  Cosh.  69 ;  Brolley  r. 
Lapham,  13  Gray,  294 ;  Champ  r.  Commonwealth,  2  Mete  (Ky.)  17.  Party  cannot 
discredit  his  own  witness  by  askinghim  if  he  had  not  made  contradictory  statements. 
Sanchez  r.  People,  22  N.  Y.  147.  The  State  cannot  impeach  her  own  witness.  Quiim 
v.  State,  14  Ind.  589.  Proof  that  a  witness  had  made  material  false  statements,  which 
are  relied  on  as  proving  him  unworthy  of  credit,  will  not  authorize  the  party  calling 
him  to  introduce  evidence  of  his  general  reputation  for  truth.  Brown  v.  Mooers,  6 
Gray,  451.    & 

Proof  that  a  witness  called  by  defendant  has  testified  falsely  is  not  to  be  regarded  as 
corroborative  of  defendant's  guilt    State  v.  Brown,  76  N.  C.  222. 

^  A  witness  cannot  be  impeached  by  proof  of  particular  acta.  Barbour  v.  Common- 
wealth, 80  Va.  287. 
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exists  of  putting  some  limit  on  the  extent  to  which  an  inquiry  may  be 
carried^  without  which  proceedings  might  be  spun  out  to  an  intermin- 
able length.    See,  however,  E^.  v.  Wnelan,  cited  infra . 

Evidence  that  a  witness  is  not  impartial.  What  has  been  just 
said  as  to  not  giving  evidence  of  particular  facts  merely  for  the  plir- 
pose  of  impeaching  the  credit  of  a  witness,  does  not  apply  where  the 
fact  sought  to  be  proved  goes  to  show  that  the  witness  does  not  stand 
indifferent  between  the  contending  parties.  Best  Ev.  723.^  Thus  in  R. 
r.  Yewin,  supray  the  witness  was  asked  whether  he  had  not  said  that  he 
would  be  avenged  upon  his  master,  and  would  soon  fix  him  in  gaol. 
This  he  denied,  but  Lawrence,  J.,  allowed  him  to  be  contradicted,.  So 
also  it  may  be  proved  that  a  witness  has  been  bribed  to  give  his- evi- 
dence, R.  V.  Lcm^om,  7  How.  St.  Tr.  446,  or  that  he  has  endeavored 
to  suborn  others,  K.  v.  Lord  Stafford,  Id.  400,  both  of  which  cases  were 
recognized  in  Att.-Gen.  v.  Hitchcock,  1  Ex.  R.  91.  And  the  same 
law  was  assumed  by  the  judges,  in  answering  a  question  put  to  him 
by  the  House  of  Lords,  in  the  Queen's  case,  2  Brod.  &  B.  811,  6  E. 
C.  L.  But  the  question  must  be  one  which  goes  directly  to  prove, 
*and  not  merely  to  suggest,  improper  conduct  or  partiality  of  r*inK 
the  witness.  Thus,  in  the  case  the  Att.-Gen.  v.  Hitchcock,  L 
gupra,  a  revenue  case,  the  question  put  to  the  witness  was  whether  he 
had  not  said  that  the  officers  of  the  Crown  had  offered  him  a  bribe  to 
give  his  testimony,  which  he  denied ;  and  on  this  the  Court  of  Ex- 
chequer held  that  he  could  not  be  contradicted.  Upon  a  trial  for 
murder  in  Ireland  a  witness  identified  the  prisoner  ana  was  cross-ex- 
amined as  to  whether  he  had  not  stated  that  the  prisoner  was  not  the 
man.  This  he  denied.  The  prisoner  called  A.  and  B.  to  prove  the 
witness  had  so  said.  The  prosecution  were  allowed  to  call  C.  and  D.  to 
contradict  A.  and  B.,  and  support  the  witness.  In  the  same  case  for 
the  defence  E.  stated  that  the  witness  had  told  him  that  he  did  not 
recognize  the  prisoner,  and  on  cross-examination  he  said  he  had 
reported  this  fact  to  his  superior  officers,  but  the  prosecution  were  not 
allowed  to  call  the  superior  officers  to  say  this  was  untrue.  May,  C. 
J.,  seemed  to  r^ara  the  question  of  admissibility  as  one  for  the 
discretion  of  the  )udge ;  but  the  proper  test  is  whether  the  evidence 
is  material  or  irr^evant.     R^.  v.  Whelan,  14  Cox,  C.  C.  Ir.  595. 

An  important  rule  was  laid  down  in  the  Queen^s  case,  supra,  with 
reference  to  this  species  of  evidence.  It  was  there  decided,  that  if  it 
be  intended  to  offer  evidence  of  statements  made  by  a  witness  touching 
the  matter  in  question,  which  show  that  he  is  not  a  credible  witness, 
either  firom  improper  conduct  or  partiality,  that  the  witness  must  be 
first  asked  in  cross-examination,  whether  or  no  he  made  the  statements 
imputed  to  him,  in  order  that  he  may,  if  he  chose,  admit  and  attempt 

^  A  witness  cannot  be  impeached  hj  showing  that  a  third  person,  prejudiced  against 
the  aocosed,  threatened  to  procure  the  witness  to  testify  against  him.  Benton  o.  state, 
80  Ark.  32S.  The  bias  of  a  witness  may  be  shown  but  not  the  causes  of  such  bias. 
Chelton  v.  State,  45  Md.  564 ;  People  v.  PenhoUow,  42  Hun,  (N.  Y.)  103.  On  the 
questions  proper  to  show  iU  feeUng  of  witness  to  accused.  Hinds  v.  State,  55  Ala. 
145;  Garlson  v.  State,  5  Tex.  App.  194. 

11 
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to  explain  them.^    The  principles  and  reasoning  of  this  decision  seem 
to  apply  to  acts  as  well  as  statements. 

Evidence  to  contradict  the  party's  own  witness.  It  has  already- 
been  said,  that  a  party  who  calls  a  witness  cannot  bring  general  evi- 
dence to  discredit  him ;  but  if  a  witness  state  material  facts  which 
make  against  the  party  who  calls  him,  other  witnesses  may  be  called 
to  prove  the  facts  were  otherwise.  A  great  doubt  used  to  exist  whether 
it  is  competent  to  a  party  to  prove  that  a  witness  called  by  him,  who 
has  given  evidence  against  him,  has  made  at  other  times  a  statement 
contrary  to  that  made  by  him  at  the  trial ;  but  now  the  28  Vict 
c.  18,  s.  3,  provides  that  a  party  producing  a  witness  may,  ^Mn  case 
the  witness  shall,  in  the  opinion  oi  the  judge,  prove  adverse,  contradict 
him  by  other  evidence,  or  by  leave  of  the  judge,  prove  that  he  has 
made  at  other  times  a  statement  inconsistent  with  ms  present  testi- 
mony ;"  but  before  such  last-mentioned  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked,  whether  or  not  he  has  made  such  statement.  So  in*  a  case  of 
rape  where  the  girl  in  a  cross-examination  gave  particulars  of  the 
assault  inconsistent  with  the  instructions  of  counsel  for  the  prosecu- 
tion ;  Day,  J.  (after  consulting  Cave,  J.),  came  to  the  conclusion  that 
the  witness  was  adverse,  and  allowed  her  to  be  cross-examined  in  re- 
examination, and  witnesses  to  be  called  to  contradict  her.  R^.  v. 
Little,  14  Cox,  C.  C.  319.    See  post,  Examination  of  Witnesses.* 

Evidence  of  former  statements  to  confirm  a  party's  own  wit- 
ness. The  only  occasion  on  which,  if  at  all,  a  party  can  confirm  his 
own  witness  by  proof  of  former  statements  made  by  him  according 
with  that  made  at  the  trial,  is  when  the  witness's  credibility  has  been 
♦lOfil  ***^^^®^>  *either  on  cross-examination  or  by  independent  evi- 
^  dence.^  Whether  it  is  admissible  in  this  case  has  been  much  con- 

^  Booker  v.  State,  4  Tex.  App.  564.  A  witness  cannot  be  impeached  bjr  anything 
that  waB  said  out  of  his  presence.  Clarke  v.  State,  78  Ala.  474.  He  may  be  impeached 
by  proof  of  statements  made  by  him  inconsistent  with  what  he  testifies  in  court. 
People  V.  French,  8  Grim.  Law,  Mag.  45. 

'  Generally  where  the  accused  elicits  adverse  testimony  he  must  take  the  conse- 
Guences,  He  cannot  have  it  excluded,  even  where  it  has  already  been  so  when  intro- 
duced by  the  prosecution.    Speights  v.  State,  1  Tex.  App.  551. 

'  Ware  v.  Ware,  8  Greenl.  42 ;  Atwood  v.  Felton,  7  Conn.  66 ;  State  v.  Alexander,  1 
Bep.  Const  Ct  171.  Crou-examination  as  to  irrelevant  matter  will  not  bring  it  into 
issue.  GrifiSth  v,  Eshleman,  4  W.  51 ;  Page  v.  Hemans,  14  Me.  478 ;  (joodhaad  v. 
Benton,  6  G.  A  J.  481 ;  Williams  r.  State.  Wright  (O.),  42 :  Smith  v.  Drew,  3  Whart 
154 ;  Norton  v.  Valentine,  15  Me.  36 ;  see  People  v.  Byrd,  1  Wheel.  C.  C.  242.  [Coleman 
V.  People,  55  N.  Y.  81.  But  where  on  a  trial  for  murder,  the  cross-examination  of  a 
State  witness  elicited  the  ftuct  that  Uie  defendant  once  committed  forgery,  it  is  no 
ground  for  reversal  that  the  State  was  afterwards  allowed  to  prove  that  &ct  by 
another  witness.  State  v,  Kring,  74  Mo.  612.]  A  witness  majr  be  cross-examined  as 
to  anv  collateral  fact  which  has  any  tendency  to  test  either  his  accuracy  or  veracity, 
but  the  party  must  be  bound  by  the  answers  of  the  witness,  and  cannot  adduce  proof 
in  contradiction  of  such  answers.    And  i^  in  the  coarse  of  the  trial,  testimony  is 
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troverted.    In  some  cases  such  evidence  has  been  admitted.   Lutterell  v. 
Reynell,  1  Mod,  282  ;  R.  v.  Friend,  13  How.  St.  Tr.  32.  See  also  R.  v. 

giyen  without  objection  tending  to  contradict  such  answers,  it  is  not  even  then  com- 
petent for  the  party  offering  the  first  witness  to  give  independent  proof  tending  to 
corroborate  the  witness  as  to  these  collateral  matters.    Stevens  v.  Beach,  2  Vt.  585. 
fState  t>.  Patterson.  74  N.  C.  157 ;  People  v.  Morrigan,  29  Mich.  6 ;  State  v.  Benner,  64 
Me.  267.    Matters  unconnected  with  the  cause  or  the  parties  are  collateral  and  subject 
to   this    rule.    Hester   r.    Com.,    85    Pa,    St.    139.    So    also  questions   as  to   re- 
ligious   belief.     Clinton    v.  State,    33    Ohio   St.    27.]     In   respect   to    collateral 
matters   drawn   out    by    cross-examination,    the    answers   of  the  witness   are  in 
general    to    be    re^rded   as   conclusive.    The    exception   to    this  rule  is,    when 
the  cross-examination  is  as  to  matters  which,    though  collateral,  tend  to  show 
the    temper,   disposition,    or  conduct    of  the   witness    towards   the  cause   or  the 
parties.    The  answer  of  the  witness  as  to  these  matters  may  be  contradicted.    State 
V.  Patterson,  2  Ired.  346.    [Beardsley  v.  Wildman,  41  Conn.  515  -^  State  v.  Roberts,  81 
N.  C.  605 ;  Scott  r.  State,  64  Ind.  400.]     A  witness  cannot  be  cross-examined  on  im- 
material matters  in  order  to  contradict  him  and  impeach  his  credibility.    Bosenbaiun 
r.  State,  33  Ala.  354 ;  Blakey  v,  Blakey,   Id.  611 ;  Seavy  r.  Dearborn,  19  N.  H.  a51 ; 
Cornelius  v.  Commonwealth,  15  B.  Mon.  539;  State  o.  Thibeau,  30  Vt.  100;  Hersom 
V,  Henderson,  3  Fost.  498;  Morgan  v.  Frec^  15  Barb.  352 :  Mitchum  v.  State,  11  Ga. 
615 ;  Orten  v.  Jewitt,  23  Ala.  662 ;  Powers  r.  Leach,  26  Vt.  270;  Winter  ».  Meeker, 
25  Conn.  456  :Cokely  v.  State,  4  la.  477  ;  Scale  v.  Chambliss,  35  Ala.  19;  People  r. 
McGinnis^  1  Pirk.  C.  R.  387.     [Crittenden  v.  Com.,  82  Ky.  164 ;  People  v.  Buden- 
sieck.  4  Is.  Y.  Crim.  B.  230.    But  where  a  witness  has  testified  in  chief  that  he  had 
no  ill  feeling  against  the  accused,  it  is  error  to  exclude  on  cross-examination  hb  dec- 
larations showing  a  different  state  of  feeling.    McFarlin  v.  States  41  Tex.  23.    The 
testimony  of  married  women  in  a  criminal  case  cannot  be  impeached  by  proof  of  a 
conspiracy  on  the  part  of  their  husbands  to  extort  money  from  defendant.    People 
V.  Parton,  49  Cal.  632.]     It  is  not  collateral  but  relevant  to  the  main  issue  to  inquire 
into  the  motives  of  a  witness,  and  a  party  who  examines  him  in  regaid  to  them  is  not 
bound  by  his  answers,  but  may  contradict  him.    People  v.  Austin.  1  Park.  C.  C. 
154 ;  Newcomb  v.  State,  37  Miss.  383 ;  Bersch  9.  State,  13  Ind.  434 ;  Collins  f^  Stephen- 
son, 5  Gray,  438.    A  witness  may  be  cross-exanuned  as  to  prior  conversations  with 
third  persons  which  tend  to  show  ill  will  on  his  part  towards  the  party  agaidst  whom 
he  is  called,  both  for  the  purpose  of  affecting  his  credibility  and  also  oi  laying  tMe 
foundation  for  the  contradiction  of  his  testimony.    Powell  t>^  Martin,  10  la.  568.    A 
witness  must  be  inquired  of  as  to  time,  place,  and  person,  before  he  can  be  im- 
peached by  calling  witnesses  to  contradict  him.     Wriffht  v.   Hicks,  15  Gra.  160. 
[People  0.  Devine,  14  Cal.  452.    So  a  paper  must  be  read  to  him  before  it  can  be 
used  to  contradict  him.    State  v.  Mattnews,  88  Mo.  121.]     Before  a  witness  can  be 
contradicted  by  his  own  statements  made  out  of  court  his  attention  must  be  specially 
called  to  them ;  it  is  not  enough  to  ask  a  general  question  without  naming  the  person. 
State  V.  Marlei^  2  Ala.  43 ;  Brown  v.  Kimball,  25  Wend.  259 ;  Joy  v.  State,  14  Ind. 
139 :  Cook  v.  Hunt,  24  111.  535  •  Baker  v,  Joseph,  16  Cal.  173 ;  Mendenhall  v.  Banks, 
16  Ind.  284 ;  Judy  v.  Johnson,  Id.  371 :  Morrison  v.  Myers*  11  la.  538 ;  Evertson  v. 
Carpenter,  17  Wend.  419 ;  Stewart  v.  Chadwick,  8  Clarke,  463 ;  Vatton  v.  National,  6 
Smith,  32 :  State  v.  Davi&  29  Mo.  391 ;  Ketchingman  v.  State,  6  Wis.  426 ;  Sutton  v.  Bear 
gen  et  aL,  5  Blackf.  217 ;  tlnis  v.  Charlton's  Adm.,  12  Gratt.  484 ;  Atkins  v.  State,  16  Ark. 
568 ;  Vatton  v.  National,  22  Barb.  9 ;  Budlons  v.  Van  Nostrand,  24  Barb.  25 :  Hooper 
V.  Moore,  3  Jones'  Law,  428 ;  Stacey  v,  Graham,  4  Eem.  492 ;  Bryan  v.  Walter,  14 
Ga.  485 ;  Smith  v.  People,  2  Mich.  415 ;  Conrad  v.  Grififey,  16  How.  38 ;  People  v. 
Austin,  1  Park.  C.  B.  154 ;  Barb  v.  Steam  Navigation  Co.,  11 G.  &  J.  28.    [State  v.  Mc- 
Laughlin, 44  la.  82 ;  Newton  v.  State,  21  Fla.  53.]  Oontra.  Gould©.  Norfolk  Lead  Co., 
9  Cush.  338 ;  Commonwealth  v.  Hawkins,  3  Gray,  463 ;  Howland  v,  Conway,  1  Abb.  Adm. 
281 ;  Cook  v.  Brown,  3  N.  H.  460 ;  Hedge  v.  Gapp.  22  Conn.  262.  [But  it  is  not  neceo- 
saly  to  put  to  the  witness  the  precise  question  wnich  it  is  intended  to  put  to  tihe  im- 
peaching witness.    Hotchkias  r.  Germania  Ins.  Co.  5  Hnn^  (N.  Y.)  90.]  A  witness  may, 
m  the  discretion  of  the  judge,  be  recalled  and  examined  m  a  leading  manner  to  conr 
tradict  a  witoess  introduced  to  attack  his  credit.    Thomasson  v.  State,  22  Gheu  499. 
[State  V.  Jones,  64  Mo.  391.]    When  there  is  a  dispute  as  to  localities,  a  diagram 
which  is  drawn  in  accordance  with  the  testimony  of  the  witness,  may  be  given  to  the 
juzy  without  having  been  first  exhibited  to  the  witness  whose  testimony  it  contradicts. 
Biuiop  V.  State,  9  Ga.  121.    [So  an  aflidavit  which  the  witness  says  he  has  read  and 
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Harrison,  12  How.  St.  Tr.  861.  So  it  is  laid  down  by  Gilbert,  C.  B., 
tliat  though  hearsay  be  not  allowed  as  direct  evidence,  yet  it  may  be  in 

remembers,  may  be  read  to  show  that  it  contains  statements  oontrary  to  those  made 
by  defendant  in  trial.  Honstine  v,  (VDonnel,  5  Han,  (N.  Y.)  472.]  A  witness  ma^ 
be  impeached  by  showing  that  he  has  made  contradictory  statements,  although  his 
denial  of  sach  statements  is  not  poeitive,  but  merely  that  he  does  not  remember  them. 
Nute  V.  Nute,  41  N.  H.  60;  Ray  v.  Bell,  24  111.  444.  [Payne  v.  State,  60  Ahi.  80.] 
Contra,  Mendenhall  v.  Bank,  16  Ind.  284.  [But  such  statements  are  not  admissible  for 
the  purpose  of  contradicting  the  fact  to  which  he  testifies.  For  such  a  purpose  they 
are  nearsay.  Loving  v.  Commonwealth,  80  Ky.  507 ;  State  v.  Benner,  64  Me.  267. 
The  statement  must  be  on  matters  relevant  to  the  issue.  Henderson  v.  State,  1  Tex. 
App.  432.]  The  examination  of  a  witness  before  the  committing  ma^^istrate,  if  his 
presence  can  be  obtained,  is  not  adnuasible,  but  when  he  has  been  examined  it  may  be 
used  to  contradict  him.  State  v,  McLeod,  1  Hawks,  344;  Oliver  v.  State,  5  How.  14. 
On  a  trial  for  murdei^  the  deposition  of  a  witness  given  before  the  inquest,  taken 
down  at  the  time  bv  the  coroner,  and  read  to  and  signed  by  the  witness,  may  be  in- 
troduced to  contradict  him.  Wormeley  v,  Commdnwealth,  10  Gratt.  658.  [But  not 
the  evidence  before  the  grand  jury  or  upon  preliminary  examination.  State  r. 
Havden,  45  la.  11.  Cbnfro,  Little  v,  Com|nonwealth,  25  Grattan,  94 ;  State  v.  Tickel, 
13  Nev.  502.]  Where  the  credit  of  a  witness  is  attacked  by  proving  former  state- 
ments contradictory  to  his  statements  in  court,  it  is  competent  in  his  support  to  show 
statements  made  at  other  times  and  places  consistent  therewith.  Dorsett  r.  Miller,  3 
Sneed,  72.  [State  v,  Laxton,  78  IN.  C.  564 ;  State  v.  Petty,  21  Kan.  54.]  Cbntra, 
Smith  V.  Sticlaiev,  17  Barb.  489 :  People  v,  Finnegan,  1  Park.  C.  R.  147 ;  Lamb  v. 
Stewart,  2  O.  230;  Stable  v.  Spohn,  8  S.  &  B.  317.  [Even  when  made  subsequent  to 
the  impeaching  statement.  Brookbank  r.  State,  55  Ind.  169.]  A  witness  may  obiect  to 
answer  as  to  what  he  testified  on  a  former  trial.  Mitchell  t.  Hinman,  8  Wend.  667. 
That  the  contradictory  statements  of  a  witness  cannot  be  met  by  proof  of  others 
agreeing  with  his  testimony,  see  Ware  v.  Ware,  8  Greenl.  82 ;  Jackson  v.  Etz,  5  Cow. 
814 ;  Munson  v,  Hastings,  12  Vt.  346.  The  contrary  doctrine-  is  held  in  Johnson  v. 
Patterson,  2  Hawks,  183 ;  Cook  v,  Cnrtiss,  6  H.  &  J.  93 ;  Henderson  v,  Jones,  10  S.  A 
R.  322 ;  Coffin  v,  Anderson,  4  Blackf.  395.  A  witness  whose  credit  has  been  impearhed 
by  evidence  of  contradictory  statements  cannot  be  sustained  by  proof  of  good 
character.  Bussell  r.  Coflin,  8  Pick.  143 ;  Bogers  v,  Moore,  10  Conn.  13.  [Webb  v. 
State,  29  Ohio  St  351.]  Qmira,  Richmond  p.  Richmond,  10  Yeig.  343.  [As  to  the 
period  over  which  the  testimony  as  to  good  character  may  range,  see  Stratton  v. 
State,  45  Ind.  468.  Where  evidence  of  good  character  has  been  admitted  to  sustain 
an  impeached  witness  the  State  may  also  show  the  good  character  of  the  impeaching 
witness.  Davis  v.  State,  38  Md.  15.]  Proof  of  declarations  made  by  a  witness  out  of 
court,  in  corroboration  of  testimony  given  by  him  on  the  trial  of  a  cause,  is  as  a 
general  and  almost  universal  rule,  inadmissible.  [Haynes  v.  Commonwealth,  28 
Grattan  (Va.),  942.1  It  seems,  however,  that  to  this  rule  there  are  exceptions,  and 
that  under  special  arcumstances  such  proof  will  be  received ;  as  when  the  witness  is 
charged  with  giving  his  testimony  under  the  influence  of  some  motive  prompting  him  to 
make  a  fiilse  or  colored  statement,  it  may  be  shown  that  he  made  similar  declarations  at 
a  time  when  the  imputed  motive  did  not  exist.  So  in  contradiction  of  evidence  tend- 
ing to  show  that  the  account  of  the  transaction,  given  by  the  witness,  is  a  fiibrica- 
tion  of  late  date,  it  may  be  shown  that  the  same  account  was  given  by  him  before  its 
ultimate  efiect  and  operation  arising  from  a  charge  of  circumstances  could  have  been 
foreseen.  Robb  v.  Hacklev,  23  Wend.  50.  [People  v,  Doyle,  48  Cal.  85 ;  Hotchkiss  «. 
Germania,  5  Hun,  (N.  Y.)  90.     So>  also  wnere  the  fiu:t  that  he  did  so  testify  is  a 

Sart  of  the  res  getks.  People  v.  Morrifran,  29  Mich.  5.  Or  for  the  i)urpoaeof  in^mni- 
cation.  Commonwealtii*  v.  Piper,  120  Mass.  185.]  When  no  design  to  misrepresent 
is  charged  a^nst  a  witness  in  conseouence  of  his  relation  to  the  party  or  to  the  cause, 
evidence  of  similar  statements  made  o^  him  on  former  occasions  is  not  admissible  to 
support  the  truth  of  whatt  He  may  testify.  State  v.  Thomas,  3  Strobhart,  269.  Wlien 
the  credit  of  a  witness  has  been  impeached  by  proof  that  in  a  certain  conversation  he 
had  made  statements  inconsistent  with  the  truth  of  his  testimony,  he  mav  on  re-ex- 
amination he  asked,  and  maystate  what  that  conversation  was  to  which  the  impeaching 
witness  referred    State  v.  Winkley,  14  N.  H.  480. 

Witness  mar  be  csflbndicted  by  showing  that  be  had  stated  otherwise,  his  attention 
being  first  called  to  it  Patton  v.  People,  18  Mich.  314 ;  State  v,  Hoyt,  13  Minn.  132 ; 
State  V.  ColfinB^  32  la.  8^    [Bat  he  cooiiot  be  aaked  whether  he  hu  not  previously 
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corroboration  of  a  witnesses  testimony,  to  show  that  he  affirmed  the 
tiame  thing  before  on  other  occasions,  and  that  the  witness  is  still  con- 
sistent with  himself;  for  such  evidence  is  only  in  support  of  the  wit- 
ness that  gives  in  his  testimony  upon  oath.  Gilb,  Ev.  135,  6th  ed. 
See  also  Hawk.  P.  C,  b.  2,  c.  36,  s.  48.  These  writers  were  followed  by 
Mr.  Justice  BuUer  in  his  treatise  on  the  law  of  nisi  prius  at  p. 
294,  citing  the  case  of  Lutterell  r.  Reynell,  1  Mod.  283 ;  but  in  R.  v, 
Parker,  3  Dough  242,  26  E.  C.  L.,.the  same  learned  judge  said  that 
the  case  of  Lutterell  v.  Reynell,  and  the  passage  in  Hawkins  was  not 
now  law.  The  case  of  R.  v,  Parker  was  a  prosecution  for  perjury 
tried  before  Eyre,  B.  For  the  prosecution  the  depositions  oi  a  de- 
ceased person  were  given  in  evidence,  and  upon  the  crc^s-examination 
of  one  of  the  prosecutor's  witnesses,  it  was  proposed  to  inquire  into 
certain  declarations  of  the  deceased  person,  not  on  oath,  for  the  pur- 
pose of  corroborating  some  facts  in  the  deposition  material  to  the 
prisoner.  Eyre,  B.,  rejected  the  evidence  of  these  declarations,  and 
the  Court  of  King's  Bench,  on  a  motion  for  a  new  trial,  held  the  re- 
jection proper.  This  case  was  referred  to  by  Lord  Redesdale  in  the 
Berkeley  Peerage  case,  where  his  lordship  gave  his  opinion  in  con- 
formity thereto.  Lord  Eldon  also  concurred  in  that  opinion.  In  con- 
formity with  these  latter  decisions  the  rule  is  laid  down  by  Mr. 
Phillipps,  with  this  exception,  that  where  the  counsel  on  the  other  side 
impute  a  design  to  misrepresent  from  some  motive  of  interest  or  friend- 
ship, it  may,  in  order  to  repel  such  an  imputation,  be  proper  to  show 
that  the  witness  made  a  similar  statement  at  a  time  when  me  supposed 
motive  did  not  exist.     2  PhUl.  Ev.  523,  10th  ed. 

said  that  in  his  opinion  defendant  was  not  guilty  after  testifying  to  criminating  facts. 
O>inmonwealth  v,  Moon^,  110  Mass.  99 ;  State  v.  Maxwell,  42  la.  208.] 

In  an  indictment  for  libel,  where  the  party  libelled  is  offered  as  a  witness  for  the 
prosecution,  it  is  competent  to  discredit  his  testimony  by  proof  of  contnuy  statements 
made  out  of  court,  his  attention  haring  been  first  called  thereto.  State  v.  Bertman, 
15  La.  An.  116. 

Evidence  to  confirm  a  witness  by  proving  that  he  has  ^ven  the  same  account  out 
of  court  is  not  admissible,  although  it  has  been  proved  in  order  to  contradict  him 
that  he  has  given  a  different  account.  United  States  v.  Holmes^  1  Cliff.  C.  C.  98 ; 
State  t».  Vincent,  24  la.  570.     fState  v.  Parish,  79  N.  C.  610.] 

Witness  can  only  be  contradieted  in  material  point  Greury  v.  People,  22  Mich. 
220 ;  Powers  v.  State,  44  Ga.  209 :  Gibbs  v,  Linaberry,  22  Mich.  479.  [Davis  v.  Eeyes, 
112  Mass.  436.] 

The  maxim  falsum  in  unOyfalsum  in  omnUnia,  does  not  prevail  in  courts  of  law.  the 
fact  that  a  witness  has  sworn  wisely  as  to  one  matter  going  to  the  credibility,  and  not 
to  the  competency  of  his  testimony  as  to  other  matters.  State  v.  Smith,  8  Jones'  (L.), 
132 ;  Stofiie  v.  Statc^  15  O.  St.  47 ;  Meixsell  v.  Williamson,  35  111.  529 ;  People  v. 
Strong,  30  Cal.  151.  S.    Pierce  v.  State^  53  Ga^  365 ;  State  v.  Elkins,  63  Mo.  159.       • 

There  is  no  rule  of  law  that  the  entire  testimony  of  such  a  witness  must  be  disre- 
garded. People  17.  Heavy,  4  N.  Y.  Grim.  Rep.  1.  But  the  jury  have  a  right  to  do  eo  if 
thej  please.  People  v.  Buddensieck,  4  Id.  230 ;  People  v.  Stott,  4  Id.  306.  On  the  credi- 
bihty  of  the  witnesses,  generally,  and  that  it  is  for  the  jury,  see  *Jones  v.  State,  48 
Ga.  163;  Wallace  v.  State,  28  Ark.  531 ;  Kinner  v.  State,  45  Ind.  175;  Pridgen  v. 
Walker,  40  Tex.  135 ;  Bowers  v.  People,  74  111.  418 ;  Jones  v.  State,  77  N.  C.  520 ; 
McLain  v.  Commonwealth,  99  Pa.  St.  86.  Testimony  which  is  unreasonable  may  be 
believed  by  the  jury.    Its  weight  is  for  them.    Boss  v.  State,  74  Ala.  532. 
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Mode  of  compelling  the  attendance  of  witnesses — by  recogni- 
sance. There  are  two  modes  of  compelling  the  attendance  of  wit- 
nesses ;  first,  by  recognizance ;  second,  by  subpoena. 

The  power  to  bind  witnesses  by  recognizance  to  appear  and  give 
evidence  was  originally  given  by  the  1  &  2  P.  &  M.  c.  13,  and  2  &  3 
P.  &  M.  c.  10.  It  was  further  extended  by  the  7  Geo.  4,  c  64,  which 
repealed  the  prior  statutes;  and  is  now  regulated  by  the  11  &  12 
Vict.  c.  42,  8.  20,  by  which  power  is  given  in  all  cases,  whether  of 
felony  or  misdemeanor,  to  bind  by  recognizance  the  prosecutor  and 
witnesses  to  appear  and  give  evidence  at  the  next  court  of  oyer  and 
terminer  and  general  gaol  delivery,  or  the  next  court  of  quarter  ses- 
sions, as  the  case  may  be.  The  same  power  is  exercised  by  coroners 
under  the  7  Geo.  4,  c.  64,  s.  4,  in  cases  of  murder  and  manslaughter. 
So,  also,  witnesses  for  the  defence  may  now  be  bound  over  to  appear. 
See  30  &  31  Vict.  c.  35,  s.  3,  incorporated  with  the  11  &  12  Vict.  c. 
42 ;  see  section  4,  post,  Appendix  of  Statutes. 

When  a  trial  is  postponed,  the  presiding  judge,  exercising  the  ordi- 
nary functions  of  a  justice  of  the  peace,  usually  binds  over  the  prose- 
cutor and  witnesses  to  appear  and  give  evidence  at  the  next  assizes  or 
the  next  quarter  sessions,  as  the  case  may  be. 

If  a  witness  on  his  examination  before  a  magistrate  refuses  to  be 
bound  over  he  may,  by  the  express  provisions  of  the  11  &  12  Vict.  c. 
42,  s.  20,  be  committed.  It  seems  doubtful  whether,  in  any  case,  a  wit- 
ness can  be  compelled  to  find  sureties  for  his  or  her  appearance.  Per  Gra- 
ham, B.,  Bodmin  Summ.  Ass.  1827  ;  1  Stark.  Ev.  83,  3rd  ed. ;  per 
Ijord  Dcnman,  Evans  v.  Rees,  12  A.  &  E.  55,  40  E.  C.  L.  It  was  once 
thought  that  an  infant  was  bound  to  find  sureties  in  such  a  case  and  couid 
bo  committed  i^  default,  on  the  ground  that  his  own  recognizance  would 
be  invalid ;  but  it  has  been  since  held  tliat  infancy  is  no  ground  for 
discharging  a  forfeited  recognizance  to  appear  at  the  assizes  and  pros- 
ecute for  felony.  Ex  parte  Williams,  13  Price,  670.  It  is  stiU  tlie 
*108l  *P™*^'^  generally  not  to  take  the  recognizance  of  a  married 
J  woman,  but  that  of  her  husband,  or  some  person  willing  to  1x3 
lx>und  for  her  if  any  such  there  be ;  but  if  no  such  person  be  at  hand. 
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she  berself  Is  frequently  bound ;  and  there  seems  no  reason  why  her 
reooenizanoe  should  not  be  bindings  especially  since  the  Married  Wo- 
men's Property  Act,  1882  (45  &  46  Vict.  c.  75),  where  she  has  sepa- 
rate property. 

Formerly  it  was  the  practice  to  estreat  indiscriminately  all  recog- 
nizances for  the  appearance  of  the  prosecutor  or  witnesses  when  the 
witnesses  did  not  appear ;  but  now,  by  the  express  prgvisions  of  the 
7  Greo.  4,  c.  64,  s.  31,  it  is  enacted,  that  "  in  every  case  where  any 
person  bound  by  recognizance  for  his  or  her  appearance,  or  for  whose 
appearance  any  other  person  shall  be  so  bound  to  prosecute  or  give 
evidence  in  any  case  of  felony  or  misdemeanor,  or  to  answer  for  any 
common  assault,  or  to  articles  of  the  peace,  or  to  abide  an  order  in 
bastardy,  shall  therein  make  default,  the  officer  of  the  court  by  whom 
the  estreats  are  made  out  shall,  and  is  hereby  required  to  prepare  a 
list  in  writing  specifying  the  name  of  every  person  so  making  default, 
and  the  nature  of  the  onence  in  respect  of  which  every  such  person  or 
his  or  her  surety  was  so  bound,  together  with  the  residence,  trade, 
profession,  or  calling  of  every  such  person  and  surety,  and  shall  in 
such  list  distinguish  the  principal  from  the  sureties,  and  shall  state 
the  cause,  if  known  why  each  such  person  has  not  appeared ;  and 
whether  by  reason  of  the  non-appearance  of  such  person  the  ends  of 
justice  have  been  defeated  or  dmyed ;  and  every  such  officer  shall, 
and  is  hereby  required,  before  any  such  recognizance  shall  be  estreated, 
to  lay  such  list,  if  at  a  court  of  oyer  and  terminer  and  gaol  delivery  in 
any  county  besides  Middlesex  and  London,  or  at  a  court  of  great  ses- 
sions, or  at  any  one  of  the  superior  courts  of  the  counties  palatine,  be- 
fore one  of  the  justices  of  tliose  courts  respectively ;  if  at  a  court 
wherein  a  recorder  or  other  corporate  officer  is  the  judge  or  one  of  the 
jud^,  before  such  recorder  or  other  corporate  officer ;  and  if  at  a 
session  of  the  peace,  before  the  chairman  or  two  other  justices  of  the 
peace  who  shall  have  attended  such  court,  who  are  respectively  author- 
ized and  required  to  examine  such  list,  and  to  make  such  order  touch- 
ing the  estreating  or  putting  in  process  of  any  such  recognizance  as 
shall  appear  to  them  respectively  to  be  just ;  and  it  shall  not  be  lawful 
for  the  officer  of  any  court  to  estreat  or  put  in  process  any  such  recog- 
nizance without  the  written  order  of  the  iustice,  recorder,  corporate 
officer,  chairman,  or  justices  of  the  peace  before  whom  respectively 
such  list  shall  have  bden  laid.'' 

Mode  of  oompelling  attendance  of  witnessea — by  subpcBna  for 
prosecution.  Where  a  witness  is  not  bound  by  recognizance  to  ap- 
pear he  may  be  compelled  to  do  so  by  subpasna}  This  process  is 
issued  by  the  clerk  of  the  peace  at  sessions,  or  by  the  clerk  of  the  assize 
at  the  assizes,  or  it  may  be  issued  from  the  crown  office.  And  the  last 
is  the  most  c^ectual  mode,  for  not  only,  as  will  be  seen  presently,  are 
the  proceedings  upon  it  for  contempt  more  speedy  and  effective,  but 

^  The  defendant  is  entitled  to  a  subpoena  before  the  grand  jary  haye  found  the 
bill.    1  Burr's  Trial,  178 :  United  States  v.  Mooie,  Walhice,  23.    S. 

On  the  powers  of  the  U.  S.  District  Attorney  in  summoning  witneasefl^  see  U.  S.  9. 
Durling,  4  Bias.  509. 
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it  is  itself  more  effectual,  as  it  may  be  served  anywhere  in  the  United 
Kingdom. 

In  order  to  render  the  process  to  compel  attendance  of  witnesses 
more  effectual,  it  was  provided  by  the  45  Geo.  3,  c.  92,  s.  3,  that  the 
services  of  a  subpoena  on  a  witness  in  any  part  of  the  United  Kingdom, 
for  his  appearance  on  a  criminal  prosecution  in  any  other  part,  shall 
be  as  effectual  as  if  it  had  been  in  that  part  where  he  is  required  to 
*10QT  *a'PP^r.  It  has  been  held  on  this  statute,  that  by  the  word 
^  ^^part"  in  this  section  is  signified  one  of  the  great  divisions,  as 
Scotland  or  Ireland.  R.  v.  Brownell,  1  Ad.  &  Ell.  598,  28  E.  C.  L. 
It  does  not  seem,  therefore,  that  any  increased  validity  is  thereby  given 
to  writs  of  subpoena  issued  from  courts  of  limited  jurisdiction,  which 
at  common  law  are  only  available  within  such  jurisdiction. 

Where  there  are  writings  or  documents  in  the  possession  of  a  wit- 
ness, which  it  is  desired  that  he  should  produce  on  the  trial,  a  clause 
of  duces  tecum,  directing  the  witness  to  bring  with  him  into  court  the 
documents  in  question,  is  added  to  the  writ  of  subpcena.  If  the  docu- 
ments are  in  the  possession  of  the  party  or  his  attorney,  a  notice  to 
produce  must  be  given.  Where  the  documents  are  in  the  possession 
of  the  prosecutor,  and  the  prisoner  is  desirous  of  having  them  pro- 
duced upon  the  trial,  the  safest  mode  of  proceeding  appears  to  be  to 
serve  the  prosecutor  with  a  subpoena  duces  tecum,  and  not  to  rely  upon 
a  notice  to  produce,  since  it  may  be  a  question  whether  a  prosecutor  is  so 
&r  a  party  to  the  proceeding  as  to  be  affected  by  a  notice  to  produce. 

The  subpoena  duces  tecum  is  compulsory  on  the  witness,  ana  though 
it  is  a  question  for  the  decision  of  the  presiding  judge,  whether  the 
witness  m  court  should  produce  the  documents  required,  yet  he  ought 
to  be  prepared  to  produce  them,  if  the  judge  oe  of  that  opinion. 
Amey  v.  tiong,  9  East,  473  ;  R.  v.  Greenway,  7  Q.  B.  126,  53  E. 
C.h} 

A  solicitor  served  with  a  subpoena  duces  tecum  is  bound  to  produce 
a  document  in  respect  of  which  the  prisoner  is  charged,  although  such 
document  has  been  deposited  with  mm  by  the  prisoner  on  another  oc- 
casion.    R.  V.  Brown,  9  Cox,  C.  C.  281. 

A  person  subpoenaed  merely  to  produce  a  document  need  not  be 
sworn ;  Perry  v.  Gibson,  1  A.  &  E.  48,  28  E.  C.  L.;  and  if  sworn  by 
mistake,  is  not  liable  to  be  cross-examined  by  the  opposite  party ; 
Rush  t?.  Smyth,  4  Tyrw.  675  ;  1  Cr.  M.  &  R.  194.  See  further,  jxi^ 
Examination  of  Witnesses.     ^ 

The  prosecutor  ought  not  to  include  more  than  four  persons  in  one 
subpoena.     Doe  r.  Andrews,  Cowp.  845  ;  Tidd,  855. 

A  subpoena  requiring  the  party  to  attend  a  trial  on  the  commission 
day  extends  to  the  whole  assizes,  which,  by  fiction  of  law,  are  supposed 
to  last  but  one  day.     Scholes  v,  Hinton,  10  M.  &  W.  15. 

If  the  party  whose  attendance  is  required  be  a  married  woman,  the 
service  should  be  upon  her  personally.  Goodwin  v.  West,  Cro.  Car. 
622 ;  2  Phill.  Ev.  428,  10th  ed. 

^  The  mibpoBna  duoeg  tecum  is  not  a  prooeoB  of  right  1  Buries  Trial,  137,  182 ; 
Gray  r.  Pentland,  2  8erg.  4&  B.  31.    & 
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The  witness  must  be  pereonallv  served,  by  leaving  with  him  a  copy 
of  the  subpoena,  or  a  ticket  which  contains  the  substance  of  the  writ. 

2  Phill.  Ev.  427,  10th  ed. ;  3  Russ.  Cri.  596,  5th  ed. ;  1  Stark.  Ey. 
77,  2nd  ed.;  Maddeson  v.  Shore,  5  Mod.  356.  Where  a  copy  only  is 
served,  the  original  must  be  shown  to  the  witness,  whether  he  require 
it  or  not,  otherwise  he  cannot  be  attached.     Wadsworth  v.  Marshall, 

3  Tyrw.  218 ;  1  C.  &  M.  87.  It  must  be  served  a  reasonable  time 
before  the  day  of  trial.  Service  upon  a  witness  at  two  in  the  after- 
noon, in  Loudon,  requiring  him  to  attend  the  sittings  at  Westminster 
in  the  course  of  the  same  evening,  has  been  hela  to  be  too  short. 
Hammond  t?.  Stewart,  1  Str.  510 ;  3  Tidd,  856,  8th  ed. 

In  a  criminal  case  a  person  who  is  present  in  court,  when  called  as 
a  witness,  is  bound  to  be  sworn  and  to  give  his  evidence,  although  he 
has  not  been  subpoenaed.  An  indictment  for  stopping  up  a  way  is  a 
criminal  case  for  this  purpose.  Per  Littledale,  «J.,  R.  v.  Sadler,  4  C. 
*&P.  218,  19  E.  C.  L.  So  a  witness  being  sworn,  and  r^nQ 
having  in  court  a  document  in  his  possession,  is  bound  to    ^ 

Sroduce  it  if  required,  though  he  have  not  received  any  notice  to  pro- 
uce,  nor  been  served  with  a  tubpcena  duce^  tecum.     Dwyer  t?.  Col- 
lins, 7  Exch.  R.  639 ;  21  L.  J.,  Ex.  225. 

Mode  of  oompelling  the  attendance  of  wjLtnesses — ^by  subpcena 
for  prisoner.  In  cases  of  misdemeanor,  the  defendant  was  always 
entitled  to  a  writ  of  subpoena,  but  it  was  otherwise  in  capital  cases,  in 
which  the  party  is  not,  at  conmion  law,  entitled  to  call  witnesses  at  all. 
In  practice  it  had  become  common  to  allow  witnesses  for  the  prisoner 
to  be  heard  in  capital  cases,  about  Lord  Coke's  time ;  but  they  did  not 
give  their  testimony  on  oath,  and  could  not  be  compelled  to  give  their 
attendance.  But  by  the  7  Will.  3,  c.  3,  s.  7,  all  persons  indicted  for 
high  treason,  whereby  comiption  of  blood  may  ensue,  shall  have  the 
like  process  of  the  court  where  they  shall  be  tried,  to  compel  their 
witnesses  to  appear  for  them,  as  is  usually  granted  to  compel  witnesses 
to  appear  against  them.  And  by  the  1  Anne,  st  2,  c  9,  all  witnesses 
on  behalf  of  a  prisoner,  for  treason  or  felony,  shall  be  sworn  in  the 
same  manner  as  witnesses  for  the  crown,  and  be  liable  to  all  the  pen- 
alties of  perjury.  Since  that  statute  the  process  of  subpoena  is  allowed 
to  prisoners  in  case  of  felony.  2  Hawk.  P.  C.  c.  46,  s.  172.  A  wit- 
ness who  refuses,  after  having  been  subpoenaed  to  attend,  to  give  evi- 
dence for  a  prisoner,  is  liable  to  an  attachment  in  the  same  manner  as 
if  subpcenaei  for  the  prosecution.  1  Stark.  Ev.  86,  3rd  ed.;  pody 
p.  111.  Witnesses  for  the  defence  may  now  be  called  before  the  mag- 
istrates, and  bound  over  to  appear  at  the  trial.  See  30  &  31  Vict.  c. 
35,  s.  3,  posty  Appendix  of  Statutes.^ 

Inspection  of  doouments.  Where  letters  necessary  for  the  defence 
had  been  seized  under  a  search-warrant,  Keating,  J.,  made  an  order  in 

^  The  iflBoanoe  of  a  sabpoena  is  a  matter  of  right  Edmonton  v.  State,  43  Texaa^ 
230. 


170  ATTENDANCOE  OP  WITNESSES. 

favQr  of  the  prisoner  for  an  inspection  of  them.    B.  v,  Colluoci^  3 
F.  &  F.  103. 

Mode  of  compelling  the  attendance  of  witnesses — ^habeas  cor- 
pus ad  testifloandum.  Where  a  person  required  as  a  witness  is  in 
custody,  or  under  the  durtes  of  some  third  person^  as  a  sailor  on  board 
of  a  ship  of  war,  so  as  to  prevent  his  attendance,  the  mode  of  com- 
pelling is  to  issue  a  habeoB  corpus  ad  testificandum.  For  this  purpose 
application  must  be  made  to  the  court  before  which  the  prisoner  is  to 
be  tried,  or  to  a  judge,  upon  an  affidavit,  stating  that  the  party  is  a 
material  witness,  and  willing  to  attend.  R.  v.  Koddam,  Cowp.  672  ; 
2  Phill.  Ev.  429,  10th  ed.;  1  Stark.  Ev.  81,  3rd  ed.  The  court  will 
then,  if  they  think  fit,  make  a  rule,  or  the  judge  will  grant  his  fiat 
for  a  writ  of  habeas  corpus  ;  R.  v.  Burbage,  3  Burr.  1440 ;  2  Phill. 
Ev.  429,  10th  ed.;  whidi  is  then  sued  out,  signed,  and  sealed.  Tidd's 
Prac.  809.  \ 

Formerly,  it  was  doubted  whether  persons  in  custody  could  be 
brought  up  as  witnesses  by  writ  of  habeas  corpus,  to  give  evidence  be- 
fore any  other  courts  than  those  at  Westmmster;  but  by  the  43 
Greo.  3,  c.  140,  a  judge  of  the  King's  Bench  or  Common  Pleas,  or 
a  baron  of  the  Exchequer,  may,  at  his  discretion,  award  a  writ  of 
habeas  corpus  ad  testifi>candumy  for  bringing  any  prisoner  detained 
in  any  gaol  in  England  before  a  court  martial,  or  before  commis- 
sioners of  bankruptcy,  commissioners  for  auditing  the  public  accounts, 
♦lin  *^^  other  commissioners,  acting  by  virtue  of  any  royal  com- 
J  mission  or  warrant. 

By  the  44  Greo.  3,  c.  102,  U.  K.,  the  Judges  of  the  King's  Bench,  or 
Common  Pleas,  or  Barons  of  the  Exchequer  in  England  or  Ireland,  or 
the  justices  of  oyer  and  terminer,  or  gaol  delivery  (being  such  judge 
or  baron),  have  power  to  award  writs  of  habeas  corpus,  for  bringing 
prisoners,  detained  in  gaol,  before  such  courts,  of  any  sitting  at  nisi 
prius,  or  before  any  court  of  record  in  the  said  parts  of  the  said 
United  Kii^om,  to  be  there  examined  as  witnesses,  and  to  testify 
the  truth  before  such  courts,  or  before  any  grand,  petit,  or  other 
jury,  in  any  cause  or  matter,  civil  or  criminal,  whidi  shall  be  de- 
pending, or  to  be  inquired  into,  or  determined,  in  any  of  the  said 
courts. 

The  application  under  this  statute  ought  to  be  to  a  single  judge. 
R   V.  Gordon,  2  M.  &  S.  582. 

The  writ  should  be  left  with  the  sheriff  or  other  officer,  who  will 
then  be  bound  to  bring  up  the  body,  on  being_paid  his  reasonable 
expenses.  2  Phill.  Ev.  430, 10th  ed.;  1  Stark.  Ev.  82,  3rd  ed.  If 
the  witness  be  a  prisoner  of  war,  he  cannot  be  brought  up  without  an 
order  from  the  Secretary  of  State.     Furly  v.  Newnimm,  2  Doug.  419. 

A  witness  may  be  brought  up  on  habeas  corpus  from  a  lunatic 
asylum,  on  an  affidavit  that  he  is  fit  for  examination,  and  not  dan- 
gerous.   Fennel  v.  Tait,  5  Tyrw.  218;  1  Cr.  M.  &  R.  584. 

Mode  of  compelling  the  attendance  of  a  witness — ^by  warrant 
from  the  Seoretary  of  State  or  judge.    It  is  enacted  by  16  &  17 
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Vict.  c.  30,  8.  9,  that  any  Secretary  of  State,  and  any  judge  of  the 
superior  courts  of  Common  Law  at  Westminster,  may,  if  he  t^ink  fit, 
"  upon  application  by  affidavit  issue  a  warrant  or  order  under  his  hand^ 
for  bringing  up  any  prisoner  or  person,  confined  in  any  gaol,  prison, 
or  place,  under  any  sentence  or  under  commitment  for  trial  or  other- 
wise (except  under  process  in  any  civil  action,  suit,  or  proceeding), 
before  any  court,  judge,  justice,  or  other  judicature,  to  be  examined  as 
a  witness  in  any  cause  or  matter,  civil  or  criminal,  depending,  or  to  be 
inauired  of,  or  determined  in  or  before  such  court,  judge,  justice,  or 
judicature ;  and  the  person  required  by  any  such  warrant  or  order, 
to  be  so  brought  before  such  court,  judge,  justice,  or  judicature,  shall 
be  so  brought  under  the  same  care  and  custody,  and  oe  dealt  with  in 
like  manner,  in  all  respects,  as  a  prisoner  required  by  any  writ  of 
habeas  corpus  awarded  by  any  of  her  Majesty's  superior  courts  of  law 
at  Westminster,  to  be  brought  before  such  court  to  be  examined  as  a 
witness  in  any  cause  or  matter  depending  before  such  court,  is  now 
by  law  required  to  be  dealt  with.'' 

Mode  of  compelling  the  attendance  of  witnesses — consequences 
of  neglect  to  obey  subpcsna.  Where  a  person  who  has  been  duly 
served  with  a  subpoena,  and  who  is  able  to  do  so,  n^lects  to  appear  in 
obedience  to  it,  he  is  punishable  by  attachment,  and  if  taken  under  the 
attachment,  he  may  dc  detained  until  he  has  given  evidence  upon  the 
trial  of  the  prisoner,  and  may  then  be  set  at  liberty.  1  Chitty,  C.  L. 
614.1  The  party  disobeying  is  subject  to  an  attachment  although  the 
cause  was  not  called  on.  Barrow  v.  Humphreys,  3  B.  &  A.  598,  5  E. 
C.  L.  It  is  not  necessary,  in  order  to  make  a  witness  liable  for  diso- 
beying a  subpoena,  that  the  jury  should  have  been  sworn.  MuUett  v. 
Hunt,  3  *Tyrw.  875 ;  1  Cr.  &  M.  752.  Neither  does  it  seem  p^^. „ 
requisite  that  the  party  should  have  been  called  on  his  subpoena,  L  ^  ^-^ 
Mrticularly  if  he  did  not  attend  the  court  at  all.  Dixon  v,  Lee,  5 
Tyrw.  180 ;  1  Cr.  M.  &  R.  645 ;  R.  v.  Streteh,  5  A.  &  E.  503,  31 
E.  C.  L.  But  in  order  to  ground  a  motion  for  an  attachment,  the 
affidavit  must  state  that  the  party  was  a  material  witness.  Tinley  v. 
Porter,  2  M.  &  W,  822 ;  and  if  it  appear,  by  the  notes  of  the  ju(ke  at 
the  trial  or  upon  affidavit,  that  the  testimony  of  the  witness  could  not 
have  been  material,  the  rule  for  an  attachment  will  not  be  granted. 
Dicas  t?.  Lawson,  5  Tyrw.  235 ;  1  Cr.  M.  &  R.  934.» 

If  the  subpoena  issued  out  of  the  crown  office,  the  Court  of  Queen's 
Bench  will,  upon  application,  grant  the  attachment.  R.  v.  Ring,  8 
T.  R.  585.  When  the  process  is  not  issued  out  of  the  crown  office, 
and  it  is  served  in  one  part  of  the  United  Kingdom  for  the  appear- 
ance of  witness  in  another  part,  it  is  enacted  by  46  Geo.  3,  c.  92,  ss. 

^  United  States  v.  Caldwell,  2  DalL  333.  S.  Where  under  the  Alahama  code  an  indict^ 
ment  is  laid  for  refbring  to  obey  a  subpoena,  it  must  contain  a  substantive  description 
of  the  subpoena  and  its  service.  Drake  v.  State,  60  AUu  62.  An  attachment  maj  issue 
solely  on  the  sheriff's  return.    Wilson  v.  State,  67  Ind.  71. 

'  The  fact  of  the  illness  of  a  witness  may  be  proved  by  the  affidavit  of  the  defend- 
ant. And  in  an  application  for  a  continuance  upon  such  affidavit  it  is  proper  to  refuse 
to  issue  an  attachment  for  said  witness.    Cutler  v.  States  42  Ind.  244. 
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3,  4y  U.  K.,  that  the  court  issuing  such  process  may^  upon  proof  to 
their  satisfaction  of  the  service  of  the  subpoena^  transmit  a  certificate  of 
the  default  of  the  witness  under  the  seal  of  the  court,  or  under  the 
hand  of  one  of  the  justices  thereof  to  the  Court  of  King's  Bench  if  the 
service  were  in  England,  to  the  Court  of  Justiciary  if  in  Scotland,  and 
to  the  Court  of  King's  Bench  in  Ireland,  if  in  Ireland,  which  courts 
are  empowered  to  punish  the  witness  in  the  same  way  as  if  he  had  dis- 
obeyed a  subpoena  issued  out  of  these  courts,  provided  the  expenses 
have  been  tendered.     Vide  ante,  p.  108. 

Where  the  subpoena  has  not  issued  from  the  crown  office,  applica- 
tion must  be  made  to  the  court  out  of  which  the  process  issued  ;  for  it 
has  been  decided  that  disobedience  to  a  subpoena  issued  by  a  court  of 
quarter  sessions  is  not  a  contempt  of  the  Court  of  King's  Bench.  R« 
V.  Brownell,  supra.  It  has  been  said  that  justices  in  sessions  have  no 
power  of  proceeding  against  a  party  by  attachment.  Hawk.  P.  C,  bk. 
2,  c.  8,  s.  33,  the  authority  for  which  appears  to  be  the  case  of 
R.  V.  Bartlett,  2  Sess.  Ca.  291.  But  courts  of  quarter  sessions  may 
fine  an  individual  for  a  contempt  in  not  obeying  a  subpoena,  in  like 
manner  as  it  is  their  constant  practice  to  fine  jurors  who  do  not  attend 
when  summoned.  See  R.  v.  Clement,  4  B.  &  Aid.  218,  6  E.  C.  L.  It 
has  been  held,  that  if  a  witness  refuses  to  give  evidence  before  a  court 
of  quarter  sessions,  he  may  be  fined,  and  imprisoned  until  ,the  fine 
be  paid.  R.  v.  Lord  Preston,  1  Salk.  278.  And  it  can  scarcely 
be  doubted  that  he  may  be  committed,  though  he  may  not  be  at- 
tached, for  there  is  a  distinction  between  commitment  and  attachment; 
see  R.  V.  Bartlett,  ttbi  supra;  Bac  Abr.  Courts,  E.  A  peer  of  the 
realm  is  bound  to  obey  a  subpoena,  and  is  punishable  in  the  same 
manner  as  any  other  subject  for  disobedience.  Id.  If  the  witness 
can  neither  be  attached  or  committed,  he  may  be  indicted. 

Bemuneration  of  witnesses.  At  common  law  there  was  no  mode 
provided  for  reimbursing  witnesses  for  their  expenses  in  criminal 
cases  J  but  by  the  27  Geo.  2,  c,  3 ;  18  Geo.  3,  c.  19 ;  and  68  Geo.  3, 
c,  70,  provision  was  made  for  this  purpose  in  cases  of  felony.  By  the 
7  Geo.  4,  c.  64,  the  above  statutes  are  repealed,  and  the  expenses 
of  witnesses  in  most  cases  of  misdemeanor,  and  all  cases  of  felony,  are 
now  allowed,  as  also  the  expenses  of  witnesses  for  the  defence  called 
before  the  magistrates  and  bound  by  recognizance  to  appear  at  the 
trial.  See  30  &  31  Vict.  c.  35,  s.  6,  pod,  Appendix  of  Statutes.  See 
ntlio-i  *also  29  &  30  Vict  c.  52,  as  to  expenses  before  magistrates, 
J  pod,  tit.  Practice.  The  various  statutory  provisions  which 
empower  courts  of  justice  to  grant  costs  in  criminal  cases,  showing 
when  witnesses  will  be  entitled  to  them,  will  be  found  discussed  at 
length  imder  the  title  ^^  Costs."* 


bound  to  answer  without  tender  of  expenses.     Where  a 
subpoena  is  served  on  a  person  in  one  part  of  the  United  Kingdom  for 

^  The  daily  compensation  of  a  witness  is  not  increased  hj  the  &ct  that  he  is  sab* 
pcenaed  in  more  than  one  case.    Harden  v.  Polk  Co.,  39  Iowa,  661. 
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his  appearance  in  another^  under  the  45  Greo.  3^  c.  92  (ante,  p.  108V  it 
is  provided  that  the  witness  shall  not  be  punishable  for  default^  unless 
a  sufficient  sum  of  money  has  been  tendered  to  him^  on  the  seiVioe  of 
the  subpoena,  for  defraying  the  expenses  of  coming,  attending  and  re- 
turning. In  this  case,  therefore,  in  order  that  the  subpoena  may  be 
effectual,  the  expenses  must  be  tendered.  But  this  only  applies  to  a 
witness  brought  from  one  ereat  division  of  the  United  Kingdom,  as 
Scotland  or  Ireland,  to  anomer.^  Supra,  p.  108.  It  has,  indeed,  been 
doubted  whether  in  other  criminal  cases,  a  witness  may  not,  unless  a 
tender  of  his  expenses,  has  been  made,  lawfully  refuse  to  obey  a  sub- 
poena, and  the  doubt  is  founded  upon  the  provision  of  the  above 
statute.  1  Chitty,  Cr.  Law,  613.  The  better  opinion,  however,  seems 
to  be,  and  it  is  so  laid  down  in  books  of  authority,  that  witnesses  mak- 
ing default  on  the  trial  of  criminal  prosecutions  (whether  felonies  or 
misdemeanors)  are  not  exempted  from  attachment,  on  the  ground  that 
their  expenses  were  not  tendered  at  the  time  of  the  service  of  the  sub- 
poena, although  the  court  would  have  good  reason  to  excuse  them  for 
not  obeying  die  summons,  if  in  &ct  they  had  not  the  means  of  defray- 
ing the  necessary  expenses  of  the  journey.  2  Phill.  Ev.  440,  10th 
ed.;  3  Russ.  Cri.  699,  6th  ed.  "  It  is,"  says  Mr.  Starkie,  "  the  com- 
mon practice  in  criminal  cases,  for  the  court  to  direct  the  witness  to 
eive  nis  evidence,  notwithstanding  his  demurrer  on  the  ground  that 
his  expenses  have  not  been  paid."  1  Ev.  83  (a)  2nd  ed.  And,  ac- 
cordingly, at  the  York  summer  assizes,  1820,  ^yley,  J.,  ruled,  that 
an  unwilling  witness,  who  required  to  be  paid  before  he  gave  evidence, 
had  no  right  to  demand  such  payment.  His  lordship  said,  ''  I  fear  I 
have  not  the  power  to  order  you  your  expenses ;"  and  on  asking  the 
Bar  if  any  one  recollected  an  instance  in  point,  Scarlett  answered,  '^  It 
is  not  done  in  criminal  cases."  1  Anon.,  Chetw.  Bum.  1001 ;  3  Russ. 
Cri.  699,  6th  ed.  (a).  So  on  the  trial  of  an  indictment  which  had 
been  removed  into  me  Queen's  Bench  by  certiorari,  a  witness  for  the 
defendant  stated,  before  he  was  examined,  that  at  the  time  he  was 
served  with  the  subpoena  no  money  was  paid  him,  and  asked  the  judge 
to  order  the  defendant  to  pay  his  expenses  before  he  was  examined. 
Park,  J.,  having  conferred  with  Garrow,  B.,  said,  "We  are  of  opinion 
that  I  have  no  authority  in  a  criminal  case  to  order  a  defendant  to  pay 
a  witness  his  expenses,  though  he  has  been  subpoenaed  by  such  de- 
fendant; nor  is  the  case  altered  by  the  indictment  being  removed  by 
certiorari,  and  coming  here  as  a  civil  cause."  R.  v.  Cooke,  1  C.  &  P. 
321.  In  R.  V.  Cousens,  Glouc.  Spr.  Ass.  1843,  3  Russ.  Cri.  699, 6th 
ed.,  (a),  Wightman,  J.,  directed  an  officer  of  the  Ecclesiastical  Court, 
who  had  brought  a  will  from  London  imder  a  subpoena  duces  tecum  to 
go  before  the  grand  jury,  although  he  objected  on  the  ground  that  his 

^  WitnesBes  for  the  defendant  in  a  proaecntion  for  a  misdemeanor  are  not  bound  to 
attend  the  trial,  onlesB  their  fees  are  paid  as  in  dyil  cases ;  otherwise  in  prosecutions 
for  felony.  Chamberlain's  Case,  4  Cow.  49.  [On  the  question  whether  experts  can 
be  compelled  to  ^dsdfy  without  professional  compensation  in  advance.  Buchman  v. 
State,  59  Ind.  1 ;  Dills  v.  State,  Id.  15.]  The  iiusufficiency  of  the  sum  tendered  is  of 
no  avail,  if  no  objection  on  that  account  was  made  by  the  witness  at  the  time.  Ad- 
drewB  V.  Andrews^  Coleman,  119 ;  8.  c.  2  Johns.  Cas.  109.    8. 
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expenses  had  not  been  paid.  But  the  court  might  refuse  to  grant  an 
attachment  in  the  case  of  a  poor  witness,  if  his  expenses  were  not 
paid. 

i^^^Ai  ^Protection  of  witnesses  from  arrest.  A  witness  attendit^ 
J  to  give  evidence,  whether  subpoenaed  or  only  having  consented  to 
attend  (Smith  v.  Stewart,  3  East,  89),  is  protected  j&om  arrest  eundo 
morando  et  redeundo.  Meekins  v.  Smith,  1  H.  Bl.  636.  A  reasonable 
time  is  allowed  to  the  witness  for  going  and  returning,  and  in  making  this 
allowance  the  courts  are  disposed  to  be  liberal.  1  Phill.  Ev.  428, 
10th  ed. ;  1  Stark.  Ev.  90,  2nd  ed.  A  witness  residing  in  London  is 
not  protected  from  arrest  between  the  time  of  the  service  of  the  sub- 
poena and  the  day  appointed  for  the  examination ;  but  a  witness  com- 
ing to  town  to  be  examined,  is,  as  it  seems,  protected  during  the  whole 
time  he  remains  in  town,  bona  fide,  for  the  puipose  of  giving  his 
testimony.  Gibbs  v.  Phillipson,  1  Russell  &  Mylne,  19.  It  has 
been  held  that  a  person  subpoenaed  as  a  witness  in  a  criminal  prose- 
cution, tried  at  the  King's  Bench  sittings,  but  who  was  committed  for 
a  contempt  of  court  in  striking  the  defendant,  has  the  same  privil^e 
from  arrest  in  returning  home  after  his  imprisonment  has  expired,  that 
he  would  have  had  in  returning  home  from  the  court  if  he  had  not 
been  so  committed.  R.  v.  Wigley,  7  C.  &  P.  4,  32  E.  C.  L.  If  a 
witness  is  improperly  arrested,  the  court  out  of  which  the  subpoena 
issued,  or  the  judge  of  the  court  in  which  the  case  has  been  or  is  to 
be  tried,  will  order  him  to  be  discharged.  Arch.  Cr.  Law,  161,  9th 
ed.  See  3  Stark.  N.  P.  132 ;  see  Arch.  Pr.  of  the  Q.  B,  12th  ed., 
778-789,  791.V 

^  The  protection  does  not  extend  to  the  serrioe  of  a  summons  unless  in  the  actual 

gresence  of  the  court.  Blight's  Ex.  v.  Fisher  et  al.,  Pet  C.  C.  41.  Omtra,  Halsey  v, 
tewart,  1  South.  366.  8ee  Miles  v.  McCullough,  1  Binn.  77 ;  Hays  v.  Shield.  2  Y. 
222 ;  Wetherill  v.  Seitzin^r,  1  Miles,  237.  As  a  summons  is  a  mere  notice  and  does 
not  interfere  with  the  duties  of  a  witness,  it  seems  not  within  the  reason  of  the  rule. 
The  case  is  diflerent  with  a  witness  attending  from  another  county,  district,  or  State, 
and  who  ought  not  hy  reasop  of  such  attendance  to  be  subjected  to  the  inconvenience 
of  defending  a  suit  at  a  distance  from  his  home.  See  Hopkins  v.  Cobuxn,  1  Wend, 
292. 

A  witness  attending  before  a  magistrate  under  a  rule  to  take  his  deposition  is  pro- 
tected. United  States  v,  Edone,  9  S.  <&  R.  147.  So  a  witness  from  another  State. 
Norris  v.  Beach,  2  Johns.  294;  San  ford  v.  Chase,  3  Cow.  381.  So  while  at  his  lodg- 
ings, as  well  as  going  to  or  returning  from  court  HursVs  Case,  4  Dall.  387,  s.  c.  1 
Wash.  C.  C.  136.  But  not  after  hb  discharge  while  engaged  in  his  private  affidrs. 
Smjthe  r.  Banks^  4  Dall.  329. 

The  privilege  is  personal  and  may  be  waived.  Brown  «.  Cretchell,  11  Mass.  11 ; 
Fletcher  v.  Baxter,  2  Atk.  224 ;  Prentis  v.  Commonwealth,  5  Band.  697. 

As  to  writs  of  protection,  see  Ex  parte  Hall,  1  Tyler,  274 ;  Ex  parte  McNeil,  3 
Mass.  288.  One  who  attends  without  a  subpoena  is  not  privil^^ed  though  he  vSokj 
have  the  writ    £x  parte  Neil,  6  Mass.  264.    S. 
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It  is  for  the  court  to  decide  upon  the  competency  of  witnesses,  and 
for  the  jury  to  detennine  their  credibility.  It  is  the  province  of  the 
former  to  judge  whether  there  be  any  evidence ;  of  the  latter  whether 
there  be  mffmeni  evidence.^  Dougl.  376 ;  B.  N.  P.  297 ;  Rosa  N.  P. 
Ev.  177,  13th  ed. 

Infant.  It  is  said  by  Gilbert,  C.  B.,  that  in&nts  under  the  age  of 
fourteen  are  not  r^ularly  admissible  as  witnesses,  though  there  is  no 
time  fixed  wherein  they  are  to  be  excluded  from  evidence,  but  that 
the  reason  and  sense  of  their  evidence  are  to  appear  from  the  ques- 
tions propounded  to  them,  and  their  answers.  Gilb.  Ev.  144.* 
At  one  time  their  age  was  conaidered  as  the  criterion  of  their  compe- 

'  Cook  et  al.  v.  Mix,  11  Conn.  432.  The  question  whether  a  witness  is  competent, 
though  depending  upon  conflicting  testimony,  is  for  the  court  to  decide,  not  the  jury. 
Beynolds  v.  Lounsbury,  6  Hill,  534.    S. 

Character  goes  to  the  credibility,  not  the  competency  of  a  witness.  A  prostitute  is 
a  competent  witness.  State  v.  Shields,  45  Conn.  256.  The  credibility  of  a  witness  is 
altogether  for  the  jury.    Bowers  v.  People,  74  111.  418. 

'  A  child  over  fourteen  may  be  examined  without  prerious  interrogation.  Den  v. 
Vanden,  2  South.  589.  Under  fourteen  is  presumed  incapable.  State  v.  Dougherty,  2 
Tenn.  80 ;  Commonwealth  v.  Hutchinson,  19  Mass.  225.  See  Jackson  v.  Gridley.  18 
Johns.  105.  [Only  upon  a  clear  showing  of  an  abuse  of  discretion  will  the  appellate 
court  review  the  action  of  the  lower  court  in  admitting  the  testimony  of  a  child.  Brown 
V,  State,  6  Tex.  App.  286 ;  Ake  «.  State,  6  Tex.  App.  398 ;  State  t?.  Richie,  28  La.  An. 
327.]  The  testimony  of  an  infant  of  seven  years,  corroborated  by  circumstances,  was  held 
sufficient  to  justify  a  conviction  for  a  rape.  State  v.  La  Blanc,  1  Const.  Rep.  354.  A 
child  of  any  age,  capable  of  distinguishing  between  good  and  evil,  may  be  examined 
on  oath ;  and  the  credit  due  to  his  statements  is  to  be  submitted  to  the  consideration 
of  the  jury,  who  should  regard  the  age,  the  understanding,  and  the  sense  of  account- 
ability for  moral  conduct,  in  coming  to  their  conclusion.  State  v.  Whitt^er,  21  Me.  341. 
[State  V,  Levy,  23  Minn.  104 ;  Brown  v.  State,  2  Tex.  App.  115.]  In  a  criminal  trial 
a  child  seven  yean  of  age  mav  testify,  but  his  credibility  is  a  matter  for  the  jury  to 
consider.  Washburn  ».  People,  10  Jlich.  372.  See  also,  Flanagan  v.  State,  2o  Ark. 
92 ;  Warner  v.  State,  Id.  447 ;  Commonwealth  p.  Carey,  2  Brewst.  404.  S.  At  a  trial 
for  an  assault  with  intent  to  commit  rape,  the  only  witnesses  were  two  girls,  nine  and 
eleven  years  old,  whose  testimony  was  elicited  altogether  by  leading  questions.  The 
conviction  upon  this  testimony  so  obtained  was  set  aside.  Coon  v.  People,  99  111.  368  ; 
&  c.  39  Am.  Rep.  28. 

The  law  has  no  qualification  of  age  as  to  competency  to  testify  in  criminal  matters. 
State  r.  Denis,  19  La.  An.  119.  S.  Draper  v.  Draper,  68  111.  17  ;  State  t;.  Scanlon, 
58  Mo.  204 ;  Davidson  v.  Stata  39  Tex.  129 ;  Wade  v.  State,  50  AU.  164. 

Intelligence  and  not  age  is  the  proper  rule.    Draper  v.  Draper,  68  HI.  17. 
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tency,  and  it  was  a  general  rule  that  none  could  be  admitted  under 
the  age  of  nine  years,  very  few  under  ten.  R.  v.  Traver,  2  Str.  700  ; 
1  Hale,  P.  C.  302 ;  2  Hale,  P.  C.  278 ;  1  Phill.  Ev.  10th  ed.,  8.  But 
of  late  years  no  particular  age  is  required  in  practice  to  render  the 
evidence  of  a  child  admissible.  A  more  reasonable  rule  has  been 
adopted,  and  the  competency  of  children  is  now  regulated,  not  by 
their  age,  but  by  the  d^ree  of  understanding  which  they  appear  to 
.  possess.  1  Phill.  Ev.  4,  10th  ed.,  8.  In  R.  v.  Brazier,  1  East,  P.  C. 
443  ;  1  Leach,  199,  8.  c,  Blackstone,  Nares,  Eyre,  and  Butler,  J  J., 
were  of  oplnioft  thlit  the  evidence  of  a  child  five  "years  of  age  would 
have  been  admissible,  if  she  had  appeared  on  examination  to  be  capa- 
ble of  distinguishing  betNveeH  gonoa  alid  6vil.'  But  others  of  the  judges, 
particularly  Gk)uld  and  Willes,  JJ.,  held  that  tlie  presumption  of  law, 
of  want  of  discretion  under  seven,  was  conclusive.  Subsequently  all 
the  judges  agreed  that  a  child  of  any  age,  if  capable  of  distinguishing 
l)etween  good  and  evil,  might  be  examined  upon  oath,  and  that  a 
child  of  whatever  age  could  not  be  examined  unless  sworn.  This  is 
now  the  established  rule  in  all  cases,  civil  as  well  as  criminal,  and 
wliether  the  prisoner  is  tried  for  a  capital  offence,  or  one  of  an  inferior 
nature.  According  to  this  rule  the  admissibility  of  children  depends 
not  merely  upon  their  possessing  a  competent  d^ree  of  understand- 
ing, but  also  in  part  upon  their  having  received  a  certain  share  of 
religious  instruction.  A  child  whose  intellect  appears  to  be  in  other 
respects  sufficient  to  enable  it  to  give  useful  evidence,  may,  from 
defect  of  religious  instruction,  be  wholly  unable  to  rive  any  account 
of  the  nature  of  an  oath,  or  of  the  consequences  of  filsehood.  1  Phill. 

♦11 61  *'^^'  ^'  ^^  ^'  ^^  ^  recent  case  of  trial  for  murder,  where 
-*  it  appeared  that  a  girl  eight  years  old,  up  to  the  time  of  the  de- 
ceased's death,  was  totally  ignorant  of  religion,  but  subsequently  she 
had  received  some  instruction  as  to  the  nature  and  obligation  of  an 
oath,  but  at  the  trial  seemed  to  have  no  real  understanding  on  the  sub- 
lect  of  religion,  or  a  future  state,  Patteson,  J.,  would  not  allow  her  to 
be  sworn,  observing,  ''  I  must  be  satisfied  that  this  child  feels  the  bind- 
ing obligation  of  an  oath  from  the  general  course  of  her  religious 
education.  The  effect  of  the  oath  upon  the  conscience  of  the  child 
should  arise  from  religious  feelings  of  a  permanent  nature,  and  not 
merely  from  instructions  confined  to  the  nature  of  an  oath,  recently 
communicated  to  her  for  the  purposes  of  this  trial ;  and  as  it  appears 
that  previous  to  the  happening  of  the  circumstances,  to  whicn  this 
witness  comes  to  speak,  she  had  had  no  religious  education  whatever, 
and  had  never  heard  of  a  future  state,  and  now  has  no  real  under- 
standing on  the  subject,  I  think  that  I  must  reject  her  testimony." 
R.  t?.  Williams,  7  C.  &  P.  320,  32  E.  C.  L.  Mr.  Pitt  Taylor  observes 
upon  this  case  (Ev.  1077,  2nd  ed.),  "  Perhaps  the  language  which  the 
learned  judge  is  reported  to  have  used  was  somewhat  stronger  than  the 
law  warranted,  ana  it  certainly  went  fiirther  than  the  facte  required, 
as  the  child,  even  when  offered  as  a  witness,  had  no  real  knowledge  of 
the  nature  of  an  oath.  Had  not  this  been  the  case,  it  seems  difficult 
to  understand  upon  what  valid  ground  her  testimony  could  have  been 
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rejected ;  for  whether  she  was  instructed  in  religious  knowledge  pre- 
viously or  subsequently  to  the  commission  of  the  crime  in  question^ 
or  whether  the  instruction  was  intended  to  excite  permanent  feelings 
or  merely  to  secure  the  temporary  purpose  of  enabling  her  to  swear  to 
the  facts  she  had  witnessed,  can  signify  nothing,  provided  that  at  the 
time  when  she  was  called  upon  to  give  her  eviaence,  she  was  really 
aware  of  the  solemn  responsibility  which  devolved  upon  her  of  speak- 
ing the  truth.  Accordingly  in  Ireland  it  has  been  held  that  even  on 
au  indictment  for  murder,  an  in&nt  might  be  examined,  though  her 
religious  knowledge  had  been  communicated  to  her  after  the  perpe- 
tration of  the  offence,  and  with  the  sole  object  of  rendering  ner  a 
competent  witness."  R.  v.  Milton,  Ir.  Cir.  Rep.  61,  per  Doherty,  C: 
J.  In  R.  V.  Nicholas,  2  C.  &  K.  246,  61  E.  C.  L.,  Pollock,  C.  B., 
refused  to  put  off  the  trial  in  order  that  a  child  of  six  years  old  might 
receive  instruction,  but  said  that  he  thought  there  were  cases  in  which 
such  application  might  be  entertained ;  and  that  the  judge  should  act 
according  to  his  discretion. 

Where  a  case  depends  upon  the  testimony  of  an  infant,  it  is  usual 
for  the  court  to  examine  him  as  to  his  competency  to  take  an  oath, 
previously  to  his  going  before  the  grand  jury,  and  if  found  incompe- 
tent, for  want  of  proper  instruction,  the  court  will,  in  its  discretion, 
put  off  the  trial,  in  order  that  the  party  may,  in  the  meantime, 
receive  such  instruction  as  may  qualify  liim  to  take  an  oath.  1  Stark. 
Ev.  94,  2nd  ed.  This  was  done  by  Rooke,  J.,  in  the  case  of  an  indict- 
ment for  rape,  and  approved  of  by  all  the  judges.  1  Leach,  430  (n) ; 
2  Bac.  Ab.  oy  Gwill.  577  (n).*  An  application  to  postpone  the  trial 
upon  this  ground  ought  properly  to  be  made  before  the  child  is 
examined  by  the  grand  jury ;  at  all  events,  before  the  trial  has  com- 
menced, for  if  the  jury  are  sworn,  and  the  prisoner  is  put  upon  his 
trial  before  the  incompetency  of  the  witness  is  discovered,  the  judge 
ought  not  to  discharge  the  jury  upon  this  ground.  1  Phill.  Ev.  19, 
10th  ed.,  citing  R.  t?.  Wade,  pod,  tit.  Practice.  There  the  witness  was 
*an  adult,  but  the  principle  seems  to  apply  equally  to  the  r^ii/r 
case  of  a  child.  If  a  child  is,  from  want  oi  understanding,  in-  ^ 
capable  of  giving  evidence  upon  oath,  proof  of  its  declaration  is  inad- 
missible. R.  V.  Tucker,  1808,  MS.;  1  Phill.  Ev.  10,  10th  ed.;  Anon., 
Lord  Raym,  cited  1  Atk.  29. 

Degree  of  credit  to  be  given  in  testimony  of  inD^nts.  It  is  said 
by  Blaekstone,  that ''  where  the  evidence  of  children  is  admitted,  it  is 
much  to  be  wished,  in  order  to  render  it  credible,  that  there  should  be 
some  concurrent  testimony  of  time,  place,  and  circumstances,  in  order 
to  make  out  the  &ct ;  and  that  the  conviction  should  not  be  grounded 
solely  on  the  unsupported  testimony  of  an  infant  under  years  of  dis- 
cretion.'^ 4  Com.  214.  In.  many  cases  undoubtedly  the  statements 
of  children  are  to  be  received  with  great  caution,  but  it  is  clear  that  a 

'  Jenner's  Case,  2  Bog.  Bee.  147.    a 

See  Commonwealth  v.  Lynea,  142  Mass.  577 ;  Coon  v.  People,  99  HL  368 ;  &  a  89 
Am.Bep.  28. 
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person  may  be  legally  convicted  upon  such  evidence  alone  and  unsup- 
ported ;  and  whether  the  account  of  the  child  requires  to  be  corrobo- 
rated in  any  part,  or  to  what  extent,  is  a  question  exclusively  for  the 
jury,  to  be  determined  by  them  on  a  review  of  all  the  circumstances 
of  the  case,  and  especially  of  the  manner  in  which  the  evidence  of  the 
child  has  been  given.     1  Phill.  Ev.  11,  10th  ed.^ 

It  may  be  observed  that  the  preliminary  inquiry  usually  made  for 
ascertaining  their  competency  is  not  always  of  the  most  satisfactory 
nature,  and  sometimes  is  of  such  a  description  that  merely  by  a  veiy 
slight  practising  of  the  memory,  a  child  might  be  made  to  appear  com- 
petent and  qualified  as  a  witness.  The  inquiry  is  commonly  confined 
to  the  ascertaining  of  the  fact  whether  a  child  has  a  conception  of 
divine  punishment  being  a  consequence  of  fiilsehood,  it  seldom  extends 
so  fiir  as  to  ascertain  the  child's  nature  of  an  oath,  and  scarcely  ever 
relates  to  the  legal  punishment  of  pei^ury.  Independently  of  the 
sanction  of  an  oath,  the  testimony  of  diildren,'aftCT  they  have  been 
subjected  to  cross-examination,  is  often  entitled  to  as  much  credit  as 
that  of  grown  persons.  What  is  wanted  in  the  perfection  of  the  intel- 
lectual Ktculties  is  sometimes  more  than  compensated  by  the  absence 
of  motives  to  deceive.     1  Phill.  Ev.  11,  10th  ed. 

Deaf  and  dumb  persons.  It  was  formerly  held  that  a  person  bom 
deaf  and  dumb  was,  prima  fcude,  in  contemplation  of  law  an  idiot.  R. 
V.  Steel,  1  Lea,  C.  C.  452 ;  but  this  presumption  has  been  disputed 
by  Wood,  V.  C,  in  Harrod  v.  Harrod,  1  Kay  &  J.  9.  If  it  appear 
that  such  person  has  the  use  of  his  understanding,  he  is  criminally 
answerable  for  his  acts,  1  Hale,  P.  C.  37,  and  is  also  competent  as  a 
witness."  Thus  where  a  man  deaf  and  dumb  from  birth,  was  pro- 
duced as  a  witness  on  a  trial  for  larceny,  he  was  allowed  to  be  exam- 
ined through  the  medium  of  his  sister,  who  was  sworn  to  interpret  to 
the  witness  "the  questions  and  demands  made  by  the  court  to  the  wit- 
ness, and  the  answers  made  to  them."  The  sister  stated,  that  for  a 
series  of  years  she  and  her  brother  had  been  able  to  imderstand 
one  another  by  means  of  certain  arbitrary  signs  and  motions,  which 
time  and  necessity  had  invented  between  them.  She  was  certain  that 
her  brother  had  a  perfect  knowledge  of  the  tenets  of  Christianitv,  and 
that  she  could  communicate  to  him  notions  of  the  moral  and  reugious 
nature  of  an  oath,  and  of  the  temporal  dangers  of  perjury.  R.  r. 
Huston,  1  Leach,  408.  So,  in  Scotland,  upon  a  trial  for  rape,  the 
woman,  who  was  deaf  and  dumb,  but  had  been  instructed  by  t^tchers, 
*1 1  «1  *^y^  means  of  signs,  with  r^ard  to  the  nature  of  an  oath,  of  a 
-I  trial,  and  of  the  obligation  of  speaking  the  trudi,  was  admitted 
to  be  examined.     R.  t^.  Martin,  1823,  Alison's  Prac  Crim.  Law  of 

^  The  tender  age  of  such  witness  a£R>Tds  cogent  reasons  whj  leading  questions  should 
not  be  allowed.    Goon  o.  State,  99  IlL  368 ;  s.  c.  39  Am.  Bep.  28. 

'  State  r.  De  Wol£  9  Conn.  98.  When  the  witness  can,  it  is  better  to  make  him 
write  his  answers.  Morrison  v.  Leonard,  3  Oa.  &  P.  127,  Eng.  OonL  L.  Beps.  xiy.  238 ; 
Snyder  r.  Nations,  5  Bhickf.  296.    &, 

As  to  interpreters,  see  People  v.  Ah  Wee,  48  CaL  236. 


[ 


INCOMPETENCY  OP  WTTKESSES.  179 

Sootl.  486 ;  and  see  R.  v.  Whitehead,  L.  R.  1  C.  C.  R  33,  post,  tit. 
Examination  of  Witnesses. 

Idiots  and  lunatics.  Persons  not  possessing  the  use  of  their  under* 
standing,  as  idiots,  madmen,  and  lunatics,  if  they  are  either  continu- 
ally in  that  condition,  or  subject  to  such  a  frequent  recurrence  of  it  as 
to  render  it  unsafe  to  trust  to  their  testimony,  are  incompetent  wit-^ 
nesses. 

An  idiot  is  a  person  who  has  been  non  comptis  merUia  from  his  birth, 
and  who  has  never  any  lucid  intervals,  Co.  Litt.  247 ;  Bac.  Ab.  Idiot 
A  1),  and  cannot  be  received  as  a  witness.     CJom.  Dig.   Testm. 

A  lunatic  is  a  person  who  enjoys  intervals  of  sound  mind,  and  may 
be  admitted  as  a  witness,  in  Iticidis  iTUervaUis.  Com.  Dig.  Testm. 
{A  1.)  He  must  of  course  have  been  in  possession  of  his  intellect  at 
the  time  of  the  event  to  which  he  testifies,  as  well  as  at  the  time  of 
examination ;  and  it  has  been  justly  observed,  that  it  ought  to  appear 
that  no  serious  fit  of  insanity  haa  intervened,  so  as  to  cloud  his  recol- 
lection, and  cause  him  to  mistake  the  illusions  of  ^imagination  for  the 
events  he  has  witnessed.  Alison^s  Prac.  C.  P.  of  Scotl.  436.  With 
regard  to  those  persons  who  are  afflicted  with  monomaniay  or  an  aber- 
ration of  mind  on  one  particular  subject,  not  touching  the  matter  in 
question,  and  whose  judgment  in  other  respects  is  correct,  the  safest 
rule  appears  to  be  to  exclude  their  testimony,  it  being  impossible  to 
calculate  with  accuracy  the  extent  and  influence  of  such  a  state  of 
mind. 

Where  a  lunatic  is  tendered  as  a  witness,  it  is  for  the  judge,  assisted 
by  medical  testimony,  to  determine  whether  he  shall  be  admitted, 
and  if,  upon  his  examination  upon  the  voire  dire,  he  exhibits  a  knowl- 
edge of  the  religious  nature  of  an  oath,  and  appears  capable  of 
giving  an  account  of  transactions  of  which  he  has  been  an  eye-witness, 
it  is  a  ground  for  his  admission.  It  is  for  the  jury  to  judge  of  the 
credit  that  is  to  be  given  to  his  testimony.  R.  v.  Hill,  2  Den.  C.  C. 
R.  254.» 

^  Livingston  v.  Eiersted,  10  Johns.  362.  The  question  whether  a  witnesSi  sane  at  ihe 
time  he  testifies^  was  insane  at  the  time  of  the  transaction  with  regard  to  which  he 
testifies,  goes  to  the  credihility  of  his  testimony,  and  not  to  his  competency,  and  is 
therefore  a  subject  for  evidence  to  the  juir,  to  be  adduced  by  the  opposmg  party  with 
his  other  evidence.  Holoomb  v.  Holoomb,  28  Conn.  177,  Aperson  in  a  state  of  in- 
toxication' is  inadmissible.  Gebbart  o.  Skinner,  15  8.  <&  B.  235.  It  is  no  objection 
either  to  the  competency  or  credibility  of  a  witnejM,  that  he  is  subject  to  fits  of  mental 
derangement,  if  it  appears  that  he  is  sane  at  the  time  he  is  ofiered.  Campbell  v.  State, 
23  Ala.  44.  Insanity  of  witness  at  the  time  he  testifies  is  a  question  of  competency  for 
the  court  Holcomb  v.  Holcomb,  28  Conn.  177.  S. 
*  Idiots  are.  incompetent  witnesses.    Coleman  v,  Commonwealth,  25  Gxatt  (Ya.)  865. 
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General  roles.  The  various  statutes^  and  the  cases  upon  them^ 
with  respect  to  the  taking  of  oaths  by  witnesses,  are  of  diminished 
importance  in  consequence  of  certain  recent  statutes  to  be  presently 
noticed,  j)ost,  p.  122,  et  seq,;  but  it  may  still  become  necessary  in  some 
cases,  to  refer  to  the  old  law  upon  the  subject.  It  is  an  established  rule 
that  all  witnesses  who  are  examined  upon  any  trial,  civil  or  criminal, 
must  give  their  evidence  under  the  sanction  of  an  oath,  or  some  affir- 
mation substituted  in  lieu  thereof.^  This  rule  is  laid  down  as  an 
acknowledged  proposition  by  some  of  our  earliest  writers ;  Sheppard's 
Abridg.  Tryal ;  and  it  appears  to  be  of  universal  application,  except 
in  the  few  cases  in  which  a  solemn  affirmation  has  been  allowed  by 
statute  (see  pod)  in  lieu  of  an  oath.  No  exemption  from  this  obliga- 
tion can  be  claimed  in  consequence  of  the  rank  or  station  of  a  witness. 
A  peer  cannot  give  evidence  without  being  sworn ;  Lord  Shaftsbury 
V.  L.  Digby,  3  Keb.  631 ;  U.y.  Lord  Preston,  1  Salk.  278 ;  and  the 
same  appears  to  be  the  case  in  r^rd  to  the  king  himself;  2  Rol. 
Abr.  686 ;  Omichund  v.  Barker,  W  illes'  Rep.  560.  The  rule  also 
holds  even  in  the  case  of  a  judge ;  Kel.  12  ;  or  juryman ;  Bennett  r. 
Hundred  of  Hertford,  Sty.  233 ;  Fitgames  v.  Moys,  1  Sid,  133 ;  Kitchen 
V.  Manwaring,  cited  Andr,  321 ;  7  C.  &  P.  648, 32  E.  C.  L.;  who  hap- 
pens to  be  cognizant  of  any  &ct  material  to  be  communicated  in  the 
course  of  a  trial.  1  Phill.  Ev.  13,  10th  ed.  An  examination  on  oath 
implies  that  a  witness  should  go  through  a  ceremony  of  a  particular  im- 
port, and  also  that  he  should  acknowledge  the  accuracy  of  that  ceremony, 
to  speak  the  truth.  1  Phill.  Ev.  14,  IWh  ed.  It  is  therefore  necessary, 
in  order  that  a  w^itness's  testimony  should  be  received,  that  he  should 
believe  in  the  existence  of  a  God,  by  whom  truth  is  enjoined  and 
fiJsehood  punished.  Id.  15,  10th  ed.  It  is  not  sufficient  that  a  wit- 
ness believes  himself  bound  to  speak  the  truth  from  a  regard  to 
character,  or  to  the  common  interests  of  society,  or  from  a  fear 
of  the  punishment  which  the  law  inflicts  upon  persons  guilty  of 
perjury.  R.  tr.  Euston,  1  Leach,  C.  C.  455.  Atheists,  therefore,  and 
such  infidels  as  do  not  possess  any  religion  that  can  bind  their  con- 
sciences to  speak  the  tnith,  are  excluded  from  being  Avitnesses.  Bull. 
N.  P.  292 ;  Gilb.  Ev.  129.  Although  it  was  formerly  held  that 
infidels  (that  is  to  say,  persons  professing  some  other  than  the 
Christian  faith)  could  not  be  witnesses,  on  the  ground  that  they  were 

^  Where  a  witness  has  testified  without  heitig  sworn,  his  eyidenoe  mt2st  be  strickto 
ant.    Thompaon  v.  State,  37  Texas^  1:21. 
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under  none  of  the  obligations  of  our  relieion,  and  tnerefore  could 
not  be  under  the  influence  of  the  oaths  which  our  courts  administer ; 
*Gilb.  Ev.  142 ;  yet  a  different  rule  has  since  prevailed ;  and  it  r^^  Qi% 
is  now  well  settled,  since  the  case  of  Omioiund  v.  Barker,  *- 
Willes,  549,  that  those  infidels  who  believe  in  a  God,  and  that  he  will 
punish  them  if  they  swear  falsely,  may  be  admitted  as  witnesses  in 
this  country.* 

'  Persons  who  do  not  believe  in  the  obligation  of  an  oath,  and  a  future  state  of  re- 
wards and  punishments,  are  incompetent  witnesses.  Curtiss  r.  Strong,  4  Da/s  Con.  Rep. 
51 ;  Wakeoeld  v.  Ross,  5  Mason,  16 ;  State  r.  Cooper,  2  Tenn.  96.  It  is  not  enough  to 
believe  in  God,  and  that  men  are  punished  in  this  life.  Atwood  v.  Wilton,  7  Conn. 
66.  (Altered  in  Ck)nnectieut  by  legislative  enactment,  Ma^,  1830.)  But  the  witness 
need  not  believe  in  the  eternity  of  future  punishment  Butts  v.  Smartwood,  2  Cow. 
431,  433  n.,  572  n.  His  belief  may  be  proved  from  his  previous  declarations  and 
avowed  opinions,  and  he  cannot  be  admitted  to  explain  them  himself  Curtiss  v.  Strong^ 
4  Dav's  Con.  Rep.  51 ;  Norton  v.  Ladd,  4  N.  H.  444 ;  State  r.  Petty,  1  Harp.  62 ;  Jackson 
V.  Gndley,  18  Johns.  98.  He  may  show  reform  of  conduct  and  opinion  since  the  dec- 
larations proved.  Id.  A  single  declaration  of  disbelief  proved,  is  not  enough.  Case 
of  Thornton  et  al.,  Bucks  Co.,  ra.  Pamph.  One  who  does  not  believe  in  the  existence 
of  a  God  is  not  a  competent  witness  and  the  tact  may  be  established  by  the  testimony 
of  other  witnesses.  Thurston  o.  Whitney,  2  Cush.  104.  Contra,  that  disbelief  in  a 
future  state  goes  only  to  credit.  Hunseum  v.  Hunseum,  15  Mass.  184.  And  see  Noble 
V,  People,  1  Bru.  29 ;  Easterday  v,  Hilbome,  Wright,  345.  Any  person  who  believes 
in  the  existence  of  a  God  or  a  Supreme  Being,  who  is  the  just  moral  Governor  of  the 
universe,  who  will,  either  in  this  life  or  the  next,  reward  virtue  and  punish  vice,  and 
who  feels  that  an  oath  will  be  binding  upon  his  conscience,  cannot  be  excluded  from 

fiving  his  testimony  on  the  ground  of  his  religious  belief.    Arnold  v,  Arnold,  13  Vt. 
62.    The  true  test  of  a  witness's  competency,  on  the  ground  of  his  religious  princi- 
ples is,  whether  he  believe  in  the  existence  of  a  God  wno  will  punish  him  if  he  swear 
ralsely ;  and  within  this  rule  are  comprehended  those  who  believe  fature  punishments 
not  to  be  eternal.    Cubbison  v.  McCreary,  2  W.  &  S.  262.    One  who  believes  in  the 
existence  of  God.  and  that  an  oath  is  binding  on  the  conscience  is  a  competent  wit- 
ness, diough  he  aoes  not  believe  in  a  future  state  of  rewards  and  punishments.  Brock 
V.  Milligan,  10  0. 121.    A  person  who  believes  that  there  is  no  God,  is  not  a  compe- 
tent witness.    To  prove  this  it  is  competent  to  show  his  settled  and  previous  declalrar 
tions  on  the  subject.    Though  the  witness  may  have  been  for  this  reason  incompetent, 
yet  if  the  objection  has  been  removed  by  a  change  of  views  he  should  be  examined. 
Scott  r.  Hooper,  14  Vt.  535.    The  declarations  of  a  witness  are  competent  evidence  of 
his  disbelief  of  the  existence  of  a  Supreme  Being.    Smith  v.  Coffin,  18  Me.  157.    Al- 
though after  the  proof  of  such  declarations,  an  honest  change  of  opinion  may  be  shown, 
and  the  proposed  witness  thereby  rendered  competent,  yet  the  testimony  of  another 
person  that  the  witness  offered  was  then,  and  for  many  years  next  preceding,  had 
oeen  a  Universalist,  and  was  an  active  member  of  a  Universalist  society,  and  has  ever 
been  and  then  was  a  firm  believer  in  the  Christian  religion,  was  held  to  be  inadmissi- 
ble.   Id    When  declarations  of  disbelief  are  proved,  the  person  ofiered  as  a  witness 
cannot  be  permitted  to  testify  to  his  belief  in  a  Supreme  Being  in  order  to  qualify 
himself  for  admission.  Id.    To  show  a  witness  incompetent  from  a  defect  of  religious  be- 
lief his  conversation  or  declarations  on  religious  topics  are  admissible.  Bartholemy  v. 
People,  2  HilL  249.    See  Quinn  v.  Crowell,  4  Whart.  334.    A  belief  in  a  future  state 
of  rewards  and  punishments,  or  a  belief  in  the  inspired  diaracter  of  the  Bible,  are  not 
essential  to  the  competency  of  a  witness.    It  is  enough  if  he  believes  in  a  God  who 
will  punish  false  swearing.    Blair  v.  Seaver,  26  Pa.  St.  274 ;  Shaw  v,  Moore,  4  Jone^ 
Law,  25.    The  incompetency  of  a  witness  for  want  of  religious  belief  may  be  proved 
at  the  option  of  the  party  seeking  to  exclude  him  either  by  the  voire  dire  or  by  evi- 
dence of  his  declarations  previonsly  made.    Harrel  v.  State,  1  Head,  125.    The  want 
of  religious  belief  in  a  witness  cannot  be  shown  by  examination  of  the  witness  himself. 
O)mmonwealth  v.  Smith,  2  Gray,  516.    As  to  incompetency  for  religious  belief^  see 
Central  Military  Tract,  R.  R.  Co.  v.  Rockafellow.  17  111.  541 ;  Commonwealth  v.  Burke. 
82  Mass.  33 ;  Anderson  v,  Maberry,  2  Heisk.  653 ;  Commonwealth  v.  Winnemore,  i 
Brews.  375 ;  Dinkle  «.  Eohn.  44  Ga.  266.    S. 

Where  a  statute  allows  a  aefendant  to  testify,  he  is  not  disqualified  bv  a  want  of  re- 
ligious beliefl    Commonwealth  v.  Katiflman,  1  County  Ct.  Rep.  (Pft.)  410. 
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It  was  said  by  Willes,  C.  J.,  that  he  was  clearly  of  opinion  that 
those  infidels  (if  any  such  there  be)  who  either  do  not  believe  in  a 
God,  or  if  they  do,  ao  not  think  that  he  will  either  reward  or  punish 
them  in  this  world  or  the  next,  cannot  be  witnesses  in  any  case,  nor 
under  any'circumstances,  for  this  plain  reason,  that  an  oath  cannot 
possibly  be  any  tie  or  obligation  upon  them.  Oniichund  v.  Barker, 
Willes,  538,  1  Atk.  21.  A  witness  was  rejected  on  this  ground  by 
Grose,  J.,  at  the  Bedford  Spring  Assi2es,  1789,  on  an  indictment  for 
murder.     Anon.,  1  Leach,  241  (n). 

An  adult  witness  will,  of  course,  be  presumed  to  profess  those  prin- 
ciples of  religion  which  render  him  a  competent  witness. 

What  the  exact  question  is  which  is  the  subject  of  inquiry  in  such 
a  case  does  not  appear  to  be  folly  decided.  The  witness  must  be- 
lieve in  tlie  existence  of  a  Divine  Power,  who  would  be  offended  by 
peijury,  and  would  be  capable  of  punishing  it.  The  doubt  has 
been  whether  it  is  also  necessary  tliat  the  witness  should  believe  in  a 
future  state  of  rewards  and  punishments ;  from  the  case  of  Omi- 
chund  V,  Barker,  it  seems  that  Willes,  C.  J.,  thourfit  that  the  expec- 
tation of  temporal  punishment  proceeding  from  a  Divine  Power  was 
sufficient. 

There  has  also  been  some  dispute  as  to  the  mode  in  which  the  state 
of  the  witness's  belief  is  to  be  ascertained.  The  preponderance  of  au- 
thority is  in  favor  of  the  witness  being  himself  examined  as  to  his  reli- 
fious  opinion.  1  Phill.  Ev.  17,  10th  ed.;  The  Queen's  case,  2  B.  & 
\.  284,  6  E.  C.  L.;  R.  tJ.  Taylor,  1  Peake,  N.  P.  11 ;  R.  v.  White,  1 
Lea,  430 ;  R.  v,  Serva,  infra ;  Best,  Ev.  208.  It  is,  however,  the 
opinion  of  some  writers  (and  this  opinion  is  supported  by  the  prac- 
tice in  America),  that  the  witness  ought  not  to  be  questioned  at  all, 
but  that  the  fact  should  be  proved  by  the  oath  of  persons  acquainted 
Avith  him.  Mr.  Best  (ubi  supra)  strongly  contends  that  evidence  both 
of  the  party  himself  and  others  is  admissible  on  the  point. 

The  inquiry  can  never  be  carried  forther,  if  the  witness  himself 
asserts  his  belief.  Thus  in  R.  v,  Serva,  2  C.  <&  K.  53,  61  E.  C.  L.,  a 
negro,  who  was  called  as  a  witness,  stated,  before  he  was  sworn,  that 
he  was  a  Christian,  and  had  been  baptized ;  Piatt,  B.,  held  that  he 
might  be  sworn,  and  that  no  further  question  could  be  asked  before  he 
was  so. 

In  R.  V.  James,  6  Cox,  C.  C.  5,  after  the  jury  had  delivered  their 
verdict,  it  was  discovered  that  one  of  the  witnesses  had  not  been 
sworn ;  the  jury  were  then  directed  to  reconsider  their  verdict,  and 
to  leave  out  of  their  consideration  the  evidence  given  by  the  unsworn 
witness. 

It  is  not  vet  settled  by  the  Scotch  law,  whether  a  witness  professing 
his  disbeliei  in  a  God,  and  in  a  foture  sta^e  of  rewards  ana  punish- 
ments is  admissible.  "  When  the  point  shall  arrive,'^  says  Mr.  Alison, 
"  it  is  well  worthy  of  consideration,  whether  there  is  any  rational 

{ground  for  such  an  exception ; — ^whether  the  risk  of  allowing  unwil- 
ing  witnesses  to  disqualify  themselves  by  the  simple  expedient  of 
alleging  that  they  are  atheists,  is  not  greater  than  that  of  admitting 
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the  testimony  of  such  as  make  this  profession/'  2  Alison^  Prac.  Cr.  L, 
*Sootl.  438.  The  policy  of  the  rule  has  also  been  questioned  by  r^^  oi 
English  text  writers.     Best,  Ev.  212.  L  ^^^ 

Form  of  the  oath.  The  particular  form  or  ceremony  of  admin- 
istering an  oath  is  quite  distinct  from  the  substance  of  the  oath  itself. 
1  PhilT.  Ev.  14,  10th  ed.  The  form  of  oath  under  which  .God  is  in- 
voked as  a  witness,  or  as  an  avenger  of  perjury,  is  to  be  accommo- 
dated to  the  religious  persuasion  which  the  swearer  entertains  of  God ; 
it  being  vain  to  compel  a  man  to  swear  by  a  God  in  whom  he  does  not 
believe  and  whom  he  therefore  does  not  reverence.  Puffend.  b.  4,  c. 
2,  s.  4.  The  rule  of  our  law  therefore  is,  that  witnesses  may  be  sworn 
according  to  the  peculiar  ceremonies  of  their  own  religion,  or  in  such 
a  manner  as  they  may  consider  binding  on  their  consciences.^  1  Phill. 
Ev.  14,  10th  ed.  Per  Alderson,  B.,  in  Miller  v.  Salomons,  7  Ex.  R. 
534,  535  ;  and  per  Pollock,  C.  B.,  Id.  558.  A  Jew  consequently  is 
sworn  upon  the  Pentateuch,  \vith  his  head  covered.  2  Hale,  P.  C. 
279 ;  Omichund  t?.  Barker,  Willes,  538.  But  a  Jew  who  stated  tliat 
he  profeased  Christianity,  but  had  never  been  baptized,  nor  even 
formally  renounced  the  Jewish  faith,  was  allowed  to  be  sworn  on 
the  New  Testament.  R.  v,  Gilham,  1  Esp.  285.  A  witness  who 
stated  that  he  believed  both  the  Old  and  New  Testament  to  be  the 
word  of  Grod,  yet  as  the  latter  prohibited,  and  the  former  coimtenanced 
swearing,  he  wished  to  be  sworn  on  the  former,  was  permitted  to  be 
SAVom.  Edmonds  v.  Rowe,  Ry.  &  Moo.  N.  P.  C.  77,  So  where  a 
witness  refused  to  be  sworn  in  the  usual  form,  bv  laying  his  right 
hand  on  the  book,  and  afterwards  kissing  it,  but  desired  to  be  sworn 
by  having  the  book  laid  open  before  him,  and  holding  up  his  right 
hand  ;  he  was  sworn  accordingly.  Colt  v.  Dutton,  2  Sid.  6  ;  Willes, 
553.  And  where  on  a  trial  for  high  treason,  one  of  the  witnesses  re- 
fused to  be  sworn  in  the  usual  manner,  but  put  his  hands  to  his  but- 
tons ;  and  in  reply  to  a  question,  whether  he  was  sworn,  stated  that  he 
was  sworn  and  was  under  oath ;  it  was  held  sufficient  R.  v.  Love, 
5  How.  St.  Tr.  113.  A  Scotch  witness  has  been  allowed  to  be  sworn 
by  holding  up  the  hand  without  touching  the  book,  or  kissing  it,  and 
the  form  of  die  oath  administered  was,  "  You  swear  according  to  the 
custom  of  your  country,  and  of  the  religion  you  profess,  that  the 
evidence,  etc.,  etc.^'  R.  t?.  Mildrone,  L^h,  412 ;  Mee  v.  Reid, 
Peake,  N.  P.  C.  23.  Lord  George  Gordon,  before  he  turned  Jew, 
was  sworn  in  the  same  manner,  upon  exhibiting  articles  of  the  peace 
in  the  King's  Bench.  MS.  M'Nall  on  Ev.  97.  In  Ireland  it  is  the 
practice  to  swear  Roman  Catholic  witnesses  upon  a  Testament  with  a 
crucifix  or  cross  upon  it  Id.  The  following  is  also  given  as  the 
form  of  a  Scotch  Covenanter's  oath :   "  I,  A.  B,,  do  swear  by  God 

-* 

^  That  form  of  oath  is  to  be  used  which  the  witness  holds  obligatory.  Curtiss  v. 
Strong,  4  Day's  Con.  Bep.  51.  A  Chinaman  who  stated  that  he  did  not  know  the  name  of 
the  bM>k  he  was  sworn  on,  but  that  he  believed  that  if  he  should  state  anything  un- 
true the  court  would  pumsh,  and  that  after  his  death,  he  would  **  go  down  there," 
makingan  emphatic  gesture  downward  with  his  hand,  held  to  be  a  competent  wit- 
ness,   llie  Memmic,  1  Bened.  D.  C.  490.    & 


g 
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« 

Himself,  as  I  shall  answer  to  Him  at  the  great  day  of  judgment,  that 
the  evidence  I  shall  give  to  the  court  and  jury,  touching  the  matter  in 
question,  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So 
help  me  God."  1  Leach,  412  (n);  R.  r.  Walker,  O.  B.  1788  ;  Id. 
A  Mahomedan  is  sworn  on  the  iCoran.  The  form  in  R.  v.  Mor- 
gan, 1  Leach,  54,  was  as  follows: — The  witness  first  placed  his 
right  hand  flat  upon  the  book,  put  the  other  hand  to  his  forehead,  and 
brought  the  top  of  his  forehead  down  to  the  book,  and  touched  it  with 
his  head.  He  then  looked  for  some  time  upon,  it,  and  being  asked 
what  effect  that  ceremony  was  to  produce,  he  answered  that  he  was 
bound  by  it  to  speak  the  truth.  The  deposition  of  a  Gentoo  has  been 
received,  who  touched  with  his  hand  the  foot  of  a  Brahmin. 
♦1221  *C)michundt?.  Barker,  Willes,  538 ;  1  Atk.  21.  The  following  is 
-I  given  in  a  recent  case  as  the  form  of  swearing  a  Chinese.  On 
entering  the  box  the  Vitness  immediately  knelt  down,  and  a  china 
saucer  having  been  placed  in  his  hand,  he  struck  it  against  the  brass 
rail  in  front  of  the  box  and  broke  it.  The  crier  of  the  court  then,  by 
direction  of  the  interpreter,  administered  the  oath  in  these  words,  whidi 
was  translated  by  the  interpreter  into  the  Chinese  language,  ^^  You 
shall  tell  the  truth  and  the  whole  truth ;  the  saucer  is  cracked,  and  if 
ou  do  not  tell  the  truth,  your  soul  will  be  cracked  like  the  saucer." 

.  V.  Entrehman,  Carr.  &  M.  248,  41  E.  C.  L. 

The  1  &  2  Vict  c.  105,  s.  1,  U.  K.,  enacts  that  "  in  all  cases  in 
which  an  oath  may  lawfully  be  and  sliall  have  been  administered  to 
any  person  either  as  a  juryman  or  a  witness,  or  a  deponent  in  any  pro- 
ceeding, civil  or  criminal,  in  any  court  of  law  or  equity  in  the  United 
Kingdom,  or  on  appointment  to  any  office  or  employment,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oam  administered,  pro^ 
vided  tlie  aame  shall  have  been  administered  in  such  form  and  with  such 
ceremonies  as  such  person  may  declare  to  be  binding ;  and  every  such 
person,  in  case  of  wilful  false  swearing,  may  be  convicted  of  the 
crime  of  penury  in  the  same  manner  as  if  the  oath  had  been  ad- 
miDister^cTk;  the  form  and  with  the  ceremonies  most  commonly 
adopted.^' 

A  witness  may  be  asked,  whether  he  considers  the  form  of  admin- 
istering the  oath  to  be  such  as  will  be  binding  on  his  conscience.  The 
most  correct  and  proper  time  for  asking  a  witness  this  question  is  be- 
fore the  oath  is  aoministered ;  but  as  it  may  happen  that  the  oath  may 
be  administered  in  the  usual  form,  by  the  officer,  before  the  attention 
of  the  court,  or  party,  or  counsel  is  directed  to  it,  the  party  is  not  to 
be  precluded ;  but  the  witness  may,  nevertheless,  be  afterwards  asked 
whether  he  considers  the  oath  he  has  taken  as  binding  upon  his  con- 
science. If  he  answers  in  the  affirmative  he  cannot  then  be  further 
asked,  whether  there  be  any  other  mode  of  swearing  more  binding 
upon  his  conscience.  The  Queen^s  case,  2  Br.  &  B.  284,  6  E.  C.  L. 
So  where  a  person,  who  was  of  the  Jewish  persuasion  at  the  time  of 
trial,  and  an  attendant  on  the  synagogue,  was  sworn  on  the  Gospels  as 
a  Christian,  the  court  refused  a  new  trial  on  this  ground  ;  being  of 
opinion  that  the  oath  as  taken  was  binding  on  the  witness,  both  as  a 
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religious  and  moral  oblieation  ;  and  Richardson,  J.,  added,  that  if  the 
witness  had  sworn  fidsely,  he  would  be  suWect  to  the  penalties  of  per- 
jury.   Sells  V.  Hoare,  3  Br.  &  B.  232,  7  E.  C.  L. ;  7  B.  Moore,  36. 

Affirmation  in  lieu  of  oath.  Formerly  it  was  necessary  in  all 
cases  that  an  oath,  that  is  a  direct  appeal  to  the  Divine  Power,  should 
be  made  by  the  witness.  Many  conscientious  persons  have  objected  to 
this,  and  various  sects  have  been  established,  part  of  whose  religious 
creal  it  is  to  do  so.  In  order  to  prevent  the  difficulty  which  arose 
fix>m  large  classes  of  the  community  being  thus  rendered  unavailable 
as  witnesses,  various  statutes  have  from  timer  to  time  been  passed 
exempting  such  persons  from  the  necessity  of  taking  the  usual  form 
of  oath,  and  allowing  them  to  substitute  a  solemn  affirmation  in  its 
stead.  Thus,  by  the  9  Geo,  4,  c.  32,  s,  1,  U.  K.,  "  every  Qualcer  or 
Moravian  who  shall  be  required  to  give  evidence  in  any  case  what- 
soever, criminal  or  civil,  shall,  instead  of  taking  an  oath  in  the  usual 
form,  be  permitted  to  make  his  or  her  solemn  affirmation  or  declara- 
tion, in  the  words  following : — '  I,  A.  B.,  being  one  of  the  people 
♦called  Quakers  [or  one  of  the  persuasion  of  the  people  called  r*i  oo 
Quakers,  or  of  the  united  bretnren  called  Moravians,  as  the  ^ 
ease  may  ie],  do  solemnly,  sincerely,  and  truly  declare  and  affirm  :' 
which  said  affirmation  or  declaration  shall  be  of  the  same  force  and 
effect  in  all  courts  of  justice  and  other  places,  where  by  law  an  oath  is 
required,  as  If  such  Qualcer  or  Moravian  had  taken  an  oath  in  the 
usual  form ;  and  if  any  person  making  such  declaration  or  affirmation  * 
shall  be  convicted  of  having  wilfully,  falsely,  and  corruptly  affirmed 
or  declared,  any  matter  or  thing,  which  if  the  same  had  been  sworn 
in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt  peijury, 
every  such  offender  shall  be  subject  to  the  same  pains,  penalties,  and 
forfeitures,  to  which  persons  convicted  of  wilfiil  and  corrupt  peijury 
are  or  shall  be  subject.^'* 

By  the  3  &  4  Will.  4,  c.  49,  U.  K.,  Quakers  and  Moravians  are 
permitted  to  take  an  affirmation  or  declaration,  instead  of  taking  an 
oath,  ''  in  all  places,  and  for  all  purposes  whatsoever,  where  an  oath  is 
or  shall  be  reouired,  either  by  the  common  law,  or  by  any  Act  of  Par- 
liament f  ana  any  such  affirmation  or  declaration,  if  fsdse,  is  punish- 
able as  perjury. 

Where  a  prosecutor,  who  had  been  a  Quaker,  but  had  seceded  from 
the  sect,  ana  called  himself  an  evangelical  friend,  stated  that  he  could 
not  affirm  according  to  the  form,  either  in  the  9  Geo.  4,  c.  32,  or  in 
the  3  &  4  Will.  4,  c.  49,  and  he  was  allowed  to  give  evidence  under  a 
general  form  of  affirmation ;  the  judges  were  unanimously  of  opinion 
that  his  evidence  was  improperly  received.  R.  v.  Doran,  2  Lew.  C. 
C.  27  ;  2  Moo.  C.  C.  37. 

This  case  led  to  the  passing  of  the  1  &  2  Vict.  c.  77,  U.  K.,  which 
enacts  that  any  person  who  shall  have  been  a  Quaker  or  a  Moravian 
may  make  solemn  affirmation  and  declaration,  in  lieu  of  taking  an 

^  A  witness  who  has  no  objections  to  be  sworn  may  not  be  affirmed.    Williamson  v« 
(krrol,  1  Harrison,  271.    & 
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oath,  as  fully  as  it  would  be  lawful  for  any  such  person  to  do  if  he 
still  remained  a  member  of  eitlier  of  such  religious  denominations  of 
Christians,  which  said  affirmation  or  declaration  slmll  be  of  the  same 
force  and  effect  as  if  he  or  she  had  taken  an  oath  in  the  usual  form  ; 
and  such  affirmation  or  declaration,  if  false,  is  punishable  as  perjury. 
Every  such  affirmation  or  declaration  is  to  be  in  the  words  following : 
— "  I,  A.  B.,  having  been  one  of  the  people  called  Quakers  [or  one 
of  the  persuasion  of  the  people  called  Quakers,  or  of  the  united 
brethren  called  Moravians,  od  the  case  niay  be],  and  entertaining  con- 
scientious objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely, 
and  truly  declare  and  affirm." 

By  the  3  &  4  Will.  4,  c.  82,  U.  K.,  the  class  or  sect  of  dissenters 
called  Separatists,  when  required  upon  any  lawful  occasion  to  take  an 
oath,  in  any  case  where  by  law  an  oath  is  or  may  be  required,  are 
also  allowed  to  make  an  affirmation  or  declaration  instead,  in  the 
words  foUoAving  : — "  I,  A.  B.,  do,  in  the  presence  of  Almighty  God, 
solemnly,  sincerely,  and  truly  affirm  and  declare,  that  I  am  a  mem- 
ber of  the  religious  sect  called  Separatists,  and  that  the  taking  of  an 
oath  is  contrary  to  my  religious  belief,  as  well  as  essentially  opposed 
to  the  tenets  of  that  sect ;  and  I  do  also  in  the  same  solemn  manner 
affirm  and  declare,"  etc. 

But  besides  the  persons  comprised  within  these  sects,  other  persons 
called  as  witnesses  not  infrequently  refused  to  be  sworn  from  what 
they  asserted  to  be  conscientious  motives,  it  is,  therefore,  provided  by 
the  24  &  25  Vict.  c.  66,  s.  1,  that  if  any  person  called  as  a  witness  in 
any  court  of  criminal  jurisdiction  in  England  or  Ireland,  or  required, 
*1 241  *^^  desiring  to  make  an  affidavit  or  deposition  in  any  criminal 
J  proceeding,  shall  refuse  or  be  unwilling  from  alleged  conscien- 
tious motives  to  be  sworn,  it  shall  be  lawful  for  the  court  or  judge,  or 
other  presiding  officer  or  person  qualified  to  take  affidavits  or  deposi- 
tions, upon  being  satisfiea  of  the  sincerity  of  such  objection,  to  permit 
such  person,  instead  of  being  sworn,  to  malce  his  or  ner  solemn  affir- 
mation or  declaration  in  the  words  following : — "  I,  A.  B.,  do  solemnly, 
sincerely,  and  truly  affirm  and  declare  that  the  taking  of  any  oath  is 
according  to  my  religious  belief  unlawful,  and  I  do  also  solemnly, 
sincerely,  and  truly  f^rm  and  declare,"  etc.  Which  solemn  affirma- 
tion and  declaration  shall  be  of  the  same  force  and  effect  as  if  such 
person  had  taken  an  oath  in  the  usual  form.  By  s.  2,  "  if  any  person 
making  such  solemn  affirmation  or  declaration  shall  wilfully,  falsely, 
and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if  the  same 
had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilful 
and  corrupt  peijury,  every  such  person  so  offending  shall  incur  the 
same  penalties  as  by  the  laws  and  statutes  of  this  kingdom  are  or 
may  be  enacted  or  provided  against  persons  convicted  of  wilful  and 
corrupt  peijury."  Finally,  it  is  enac^  by  the  32  &  33  Vict  c.  68, 
s.  4,  that,  ^^  if  any  person  called  to  give  evidence  in  any  court  of 
justice,  whether  in  a  civil  or  criminal  proceeding,  shall  object  to  take 
an  oath,  or  shall  be  objected  to  as  incompetent  to  take  an  oath,  such 
person  shall,  if  the  presiding  judge  is  satisfied  that  the  taking  of  an 
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oath  would  have  no  binding  effect  on  his  conscience  make  the  follow- 
ing promise  and  declaration : — *  I  hereby  solemnly  promise  and  de- 
clare that  the  evidence  given  by  me  to  the  court  shall  be  the  tnith,  the 
whole  truth,  and  nothing  but  the  truth/  "  By  the  same  section  the 
witness  is  liable  to  be  tried  for  perjury. 

Persons  ezoommunioated,  or  tinder  sentence  of  death.  It  was 
formerly  considered  that  persons  excommunicated  could  not  be  wit- 
nesses ;  but  by  the  53  Geo.  3,  c.  127,  s.  3,  persons  excommunicated 
shall  incur  no  civil  disabilities.  It  seems  that  a  person  under  sentence 
of  death  is  incompetent  tq  be  a  witness,  and  his  capaci^  as  a  witness 
is  not  restored  bv  the  6  &  7  Vict,  a  85,  s.  1,  per  Lush,  J.,  R.  v.  Webb, 
11  Cox,  C.  C:  133.^ 

^  A  prisoner  under  sentence  of  death  is  a  competent  witness.    State  v,  Haraton,  63 
N.C.  294  8. 

As  to  right  of  a  conyict  indicted  for  marder  of  a  fellow  convict  to  testify  on  his 
own  behalf  that  he  had  not  endeavored  to  suborn  witnesses  on  the  main  char^ 
8ee  Donahue  v.  People,  56  N.  Y.  208.  On  the  disqualification  arising  from  a  convic- 
tion. Holloway  d.  Commonwealth,  11  Bush,  (Ky.)  344 ;  Wharton's  Crim.  Ev.,  §  363, 
and  notes,  9th  ed.  Under  Ohio  code  previous  conviction  goes  to  the  witness's  credi- 
bility, but  does  not  render  him  incompetent.  Brown  v.  State,  18  0.  St.  496.  In  Vir- 
ginia a  witness  is  not  disqualified  by  conviction  of  petit  larceny.  Barbour  v.  Com- 
monwealth, 80  Va.  287.  In  New  York  a  conviction  aflects  a  witness's  credibility  not 
his  competency.  People  r.  Sweeny,  4  N.  Y,  Crim.  Rep.  275,  To  effect  the  witness's 
credibility,  the  conviction  must  bie  such  as,  independently  of  the  code,  would  have 
rendered  the  convict  incompetent  to  testify.  Cobb  v.  State,  31  O.  St.  100.  A  sum- 
mary conviction  before  a  magistrate  does  not  incapacitate.  Cheatham  v.  State,  59  Ala. 
40.  Nor  conviction  of  a  mi^emeanor.  Welsh  v.  State,  3  Tex.  App.  114.  Conviction 
without  judgment  works  no  disability.  Blanfus  v.  People,  69  N.  V.  107.  Disability 
by  infamy  may  be  removed  bv  a  paidon  by  the  executive.  United  States  v.  W^ilson, 
7  Peters,  150.  A  pardon  makes  the  witness  competent  even  when  it  states  the  date  of 
conviction  inoorrectlv,  if  it  is  intended  to  cover  and  does  cover  the  particular  offence. 
Martin  r.  State,  21  Tex.  App.  1.  The  mere  fact  that  the  witness  is  at  large  will  not 
raise  a  presumption  that  he  has  been  pardoned.  But  he  may  be  interrogated  as  to 
whether  he  has  received  a  pardon,  ana  if  he  states  that  he  has  been,  the  production  of 
the  pardon  is  not  necessary  to  establish  his  competency.  Howser  v.  Commonwealth, 
61  Pa.  St.  332;  Schell  v.  State,  2  Tex.  App.  3a 
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To  what  extent  interest  is  still  a  ground  of  incompetency — 
husband  and  wife.  Incompetency  firom  interest  was  removed  to  a 
^reat  extent  by  the  6  &  7  Vict.  c.  85,  and  abnost  entirely  by  the  14 
&  15  Vict  c.  99,  and  16  &  17  Vict.  c.  83.*  An  important  exception, 
however,  was  expressly  made  in  criminal  cases  with  r^ard  to  husbands 
and  wives,  who  remain,  as  at  common  law,  incompetent  witnesses 
either  far  or  agaitist  each  other.  (See  14  &  15  Vict  c.  99,  s.  3,  and 
16  &  17  Vict.  c.  83,  s.  3),  except  under  the  Married  Women's 
Property  Act,  and  one  or  two  other  Acts  mentioned  infra} 

^  Tlie  statutes  generalij  do  not  allow  parties  to  be  witnesses  in  criminal  proceed- 
ings. Hoagland  v.  State,  17  Ind.  488 ;  Williams  v.  People,  33  N.  Y.  688 ;  45  Barb. 
201 ;  State  v.  Felner,  19  Wis.  561 ;  State  «.  Fee,  Id.  562  \  Backman  v.  Perkins,  55  Me. 
490 ;  Patterson  v.  People,  46  Barb.  625.  [But  see  tn/ro,  page  *130.  See  cenerally 
Stonecipher  o.  Hall,  64  111.  121 ;  Fosgate  v.  Thompson,  54  N.  H.  455 ;  McFerren  v. 
Montalto  Iron  Co.,  76  Pa.  St.  180 ;  Manion  r.  Lambert,  10  Bush,  (Ky )  295 ;  Wheeler  ». 
Arnold,  30  Mich.  304;  Marten  v.  Jones,  59  Mo.  181 ;  Graham  r.  Howell,  50  Ga.  203; 
Monroe  ».  Napier,  52  Ga.  385 ;  Strickland  i\  Wynn,  51  Ga.  600;  Texas  v.  Chiles,  21 
WaU.  488 ;  Reeves  v.  Shry,  39  Tex.  634 ;  Stewart  ».  Glenn,  58  Mo.  481.] 

The  fact  that  the  prosecutor  on  the  trial  of  an  indictment  for  larceny  is  a  party  to 
a  civil  suit,  which  is  pending  for  an  alleged  trespass  in  taking  the  stolen  goods,  does 
not  make  him  incompetent  as  a  witness.  State  r.  McGrew,  13  Rich.  (Law)  316. 
[(raasenheimer  v.  State.  52  Ala.  313.]  The  rule  that  an  attesting  witness  must  be 
ciilled  is  not  altered  by  the  passage  of  a  statute  authorizing  parties  to  testify. 
Brigham  v.  Palmer,  3  Allen,  450.  A  defendant  in  a  criminal  prosecution  should  be 
allowed  to  testify  as  to  what  he  said  in  a  conversation  and  explain  its  meaning,  when 
the  conversation  had  been  previously  testified  to  by  a  witness  for  the  prosecution. 
People  r.  Farrell,  31  Cal.  576  [Morrow  r.  State,  iS  Ind.  432.]  A  defendant  in  a 
criminal  trial,  offering  himself  as  a  witness  waives  his  right  to  object  to  any  question 
pertinent  to  the  issue.    Commonwealth  v.  Lannan,  13  Allen,  563.    S. 

'  Snyder  et  al.  r.  Snyder,  6  Bin.  488 ;  Daniel  r.  Proctor  et  al.,  1  Dev.  428 ;  ITigden 
r.  Hi«len,  6  J.  J.  Marsh.  53 ;  Lucas  v.  Stat^  23  Conn.  IS.  [Stanley  r.  Schnltz,  47  Ind. 
217 ;  Furrow  v.  Chapin.  13  Kan.  107 ;  Harriman  ».  Stowe,  57  Mo.  93;  Famsworth  r, 
El»b6,  2  Hun,  (N.  Y.)  438;  Bates  r.  Cillev,  47  Vt.  1 ;  Wilke  r.  People,  53  X.  Y.  525. 
On  slaves  and  free  colored  persons,  see  Williams  f.  State,  33  Ga.  85.]  Though  sepa- 
rated by  articles.    Terry  r.  Belcher,  1  Bail.  568.    But  she  has  been  held  cora]^tent 
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The  rule  is,  In  general,  absolute,  and  cannot  be  waived.  It  ex- 
cludes them  from  giving  evidence,  not  only  of  facts,  but  of  statements 
made  by  either  in  the  nature  of  admissions.^  But  any  conversation 
between  husband  and  wife  may  be  proved  by  third  persons  who  are 
present  at  or  overhear  it.  R.  v.  Smithie,  5  C.  &  P.  332, 24  E.  C.  L. ; 
R.  V.  Simons,  6  C.  &  P.  540,  25  K  C.  L.  j  R.  v.  Bartlett,  7  C.  &  P. 
832,  32  E.  C.  L.« 

But  the  rule  only  extends  to  cases  where  the  husband  or  wife  are 
actually  on  their  trial.  It  was  once  thought  otherwise,  but  the  mis- 
take seems  to  have  arisen  from  not  having  drawn  the  distinction  clearly 
enough  between  competency  and  privil^e.     See  p.  127. 

\^ere  the  relation  of  husband  and  wife  has  once  subsisted,  and  the 
one  is  an  inadmissible  witness  for  or  against  the  other,  they  remain 
ao  even  after  the  relation  has  ceased,  with  respect  to  matters  which 
occurred  during  the  continuance  of  the  relation.  Thus,  where  a 
woman  divorced  by  Act  of  Parliament,  and  married  again,  was  called 
to  prove  a  contract  by  her  former  husband,  she  was  rejected  by  Lord 

for  her  husband  in  an  action  of  book  debts.  Stanton  v.  Willson  et  aL,  3  Day,  (Conn.) 
37.  And  in  forcible  entry  and  detainer,  the  wife  of  the  prosecutor  is  a  good  witness 
to  prove  the  force,  but  only  the  force.  Besp.  v,  Shryber,  1  DalL  68.  A  release  to 
baron  and  feme,  he  being  absent,  will  make  her  a  good  witness.  Commonwealth  v. 
Briffgs,  5  Pick.  429 ;  Dwilley  v.  Dwilley,  46  Me.  377  ;  Walker  v.  Sanborn,  Id.  470 ; 
Birdv.  Hunston,  10  O.  St.  418.  The  conjugal  relation  will  not  prevent  a  woman 
from  testifying  as  to  whether  she  has  had  intercourse  with  other  men  than  her  husband. 
Chamberlain  v.  People,  9  Smith,  86.  Neither  husband  nor  wife  is  competent  to 
prove  non-access.  Id,  The  mother  of  a  bastard  child  who  is  a  married  womaiL 
though  from  necessity  she  is  a  competent  witness  to  prove  the  illicit  intercourse,  and 
who  IS  in  fiict  the  father  of  the  child,  is  not  competent  to  prove  the  non-access  of  the 
husband,  his  absence  from  the  State,  nor  any  fact  which  can  be  proved  by  other  testi- 
mony. People  V.  Ontario,  15  Barb.  286.  S.  The  common  law  is  not  altered  by  the 
Ohio  code.    Shultz  v.  State,  32  O.  St  276. 

^  Burger  v.Tribble,  2  Dan&  333 ;  Moody  v.  Fulmer,  Wharton's  Dig.  308 ;  Smith  v. 
Scudder,  11  S.  &  B.  325 ;  SacKit  v.  May,  3  Dana,  80.  Unless  they  form  a  part  of  the 
res  gestcB,  Park  v.  Hopkins,  2  Bail.  408 ;  Thomas  v,  Hargrave,  Wright  (O  J  595.  On 
an  indictment  against  husband  and  wife,  her  admissions  are  good  against  herself,  but 
not  against  him.  Commonwealth  v.  Briggs,  5  Pick.  429.  [  Kineen  v.  State,  50  Ind.  557. 
And  so  on  her  own  behalf  even  though  her  husband  oenents  thereby.  Bogers  r. 
Bogers,  46  Ind.  1.]  Facts  Known  to  a  widow,  which  did  not  come  to  her  knowledge 
by  reason  of  her  relation  as  wife,  she  is  competent  to  testify.  Walker  v.  Sanborn, 
46  Me.  470. 

See  also  State  v.  Moulton,  48  N.  H.  485 ;  Parson  v.  People,  21  Mjch.  509 ;  Griffin  v. 
State,  32  Tex.  164.  [Letters  from  a  defendant  to  his  wife  after  being  delivered  by  her 
to  a  witness  for  the  prosecution  are  not  privileged  but  are  admissible  against  him. 
State  V.  Buffington,  20  Kan.  599.]  A  husband  cannot,  in  a  collateral  proceeding  give 
testimony  which  directly  charges  his  wife  with  an  offence  in  its  nature  indict{U>le, 
although  the  wife  has  already  been  tried  and  acquitted  of  such  oflfence.  State  v. 
Wilson,  2  Vr.  77.  In  collateral  proceedings,  husband  and  wife  may  testify  to  facts 
tending  to  criminate.    Commonwealth  v.  Beid,  1  Campb.  182.    S. 

'  Commonwealth  v.  Griffin,  110  Mass.  181.  The  law  ffuaids  the  marital  confidence 
of  silence  as  well  as  that  of  communication.  A  husband  cannot,  therefore,  testify  that 
his  wife  delayed  to  complain  to  him  of  an  assault  made  on  her.  Goodwin  v.  State,  60 
Ga.  509.  In  Pennsylvania  the  acts  aUowing  a  party  defendant  to  testify  on  his  own 
behalf,  do  not  render  his  wife  a  competent  witness.  Gibson  v.  Commonwealth,  87 
Pa.  St  253.  See  Donnelly  v.  State,  78  Ala.  453.  By  North  Carolina  code  a  husband 
or  wife  are  competent  witnesses  for  each  other,  but  not  against  each  other.  State  v. 
Harbison,  94  N;  C.  885. 
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Alvanley.*  If  she  might  be  a  witness,  hb  lordship  observed,  in  a  civil 
proceeding,  she  might  equally  be  so  in  a  criminal  proceeding ;  and  it 
could  never  be  endured  that  the  confidence  which  the  law  hiui  created 
*1 2fi1  *^^^^^^^^  ^^^  parties  remained  in  the  most  intimate  of  all  rela- 
J  tions,  should  be  broken  whenever  by  the  misconduct  of  one  party 
the  relation  has  been  dissolved.  Monroe  v,  Twisleton,  Peake  £v. 
App.  xci.  5th  ed.     Upon  the  authority  of  this  case,  Best,  C.  J.,  re- 

i'ected  the  testimony  of  a  widow  called  to  prove  a  conversation  between 
lerself  and  her  late  husband.  Doker  v.  Hasker,  Ry.  &  M.,  N.  P.  C. 
198.  In  Beveridge  v.  Minter,  1  C.  &  P.  364,  12  E.  C.  L.,  Lord 
Tenterden,  C.  J.,  received  the  evidence ;  but  in  O'Connor  v.  Major- 
ibanks,  4  M.  &  G.  435,  42  E.  C.  L.,  the  Court  of  Common  Pleas 
held,  that  it  was  the  sounder  and  better  rule  to  exclude  the  testimony 
of  each  respecting  the  other  in  all  cases,  according  to  the  law  laid  down 
by  Lord  Alvanley  in  Monroe  v.  Twisleton.*  The  above  cases  must 
now  be  read  subject  to  the  Married  Women's  Property  Act,  tn/ra,  and 

in  matters  of  divorce  32  &  33  Vict  c.  68. 

« 

Only  extends  to  lawftQ  husband  and  wife. — It  is  only  where 
there  has  been  a  valid  marriage  tliat  the  parties  are  excluded  from 
giving  evidence  for  or  against  each  other.  Therefore,  on  an  indict- 
ment for  bigamy,  after  proof  of  the  first  marriage^  the  second  wife  is  a 
competent  witness  against  ^e  husband,  for  the  marriage  is  void.  B. 
N.  P.  287 ;  Bac  Ab.  Ev.  1 ;  1  East,  P.  C.  469.  See  p.  129.  So 
where  a  woman  had  married  the  plaintiff,  and  lived  with  him  as  his 
wife  during  the  time  of  the  transactions  to  which  she  was  called  to 
speak,  but  had  left  him  on  the  return  of  a  former  husband,  who  had 
been  absent  from  England  upwards  of  thirty  years,  and  was  supposed 
to  be  dead ;  Patteson,  J.,  held  that  there  was  no  objection  to  her 
giving  evidence  for  the  defendant.  Wells  v.  Fisher,  1  Moo.  &  B.  99 ; 

'  See  Owen  v.  State,  7S  Ala.  425. 

*  Stato  V.  J.  N.  B^  1  Tyl  36 ;  State  v,  Phelps,  2  Id.  374.  A  widow  is  not  permitted 
to  testify  to  declarations  made  by  her  husband  during  coverture,  to  contradict  and 
impeach  the  testimony  given  by  nim  on  a  former  trial  between  the  parties.  Egdell 
V.  Bennett  et  al.,  7  Vt  554.  [See  Boach  v.  State,  41  Tex.  261.]  She  is,  however,  a 
competent  witness  as  to  fiicts  which  happened  during;  coverture,  although  it  would 
not  have  been  coinpetent  for  her  husband  to  have  testified  to  them  if  living.  Egdell  «, 
Bennett  et  al.,  7  Vt  554 ;  Coffin  v.  Jones,  13  Pick.  441.  The  widow  is  not  competent, 
after  the  death  of  her  husband,  to  make  any  disclosure  in  relation  to  him,  which  implies 
a  violation  of  the  confidence  reposed  in  her  as  a  wife.  McGee  «.  Maloney,  1  B.  Mon. 
225.  [Thus  she  may  testify  as  to  statements  madeb^  her  husbimd  to  others,  but  not  aa 
to  statements  made  by  her  husband  to  herself.  Ghflin  r.  Smith,  45  Ind.  366.  She  is  a 
competent  witness  to  prove  the  dying  declarations  of  her  husband.  State  v.  Byan,  30  La. 
An.  Ft  II.  1176.1  A  widow  is  competent  to  testifv  against  the  administrator  of  her 
deceased  husband  in  respect  to  any  facts  which  sue  did  not  learn  from  the  latter. 
Babcock  r.  Booth,  2  Hill,  ISl.  In  an  action  for  erim,  eon,  with  the  plaintiff's  wife, 
hddj  that  after  a  divorce  a  ffineulo  matrinwmi,  she  was  a  competent  witness  for  the 
husband  to  prove  the  charge.  But  a  wife  is  generally  incompetent,  ev&i  after  divorce, 
to  testify  agninst  the  husband  as  to  facts  occurring  during  the  continuance  of  the 
marriage,  and  which  might  affect  the  husband  either  in  his  pecuniary  interest  or 
character.  Otherwise,  iembk  as  to  facts  occurring  after  divorce.  In  case  of  bastardy 
involving  the  adultery  of  the  wife,  she  is  incompetent  to  prove  non-access  of  her 
husband :  but  from  necessity  she  is  admitted  to  prove  the  oriminal  interoourse.  Rat- 
diffv.  Wales,  1  Hill,  63.  8. 


INCOMPETENCY  OP  WITNESSES.  191 

5  C.  &  P.  12,  24  E.  C.  L.  Of  course,  therefore,  a  woman  who  co- 
habits with  a  man  as  his  wife,  but  is  not  so  in  fact,  is  a  competent 
witness  for  or  against  him.  Batthews  v.  Gralindo,  4  Bingh.  610,  13 
E.  C.  L.*  See  also  Reg.  v.  Young,  5  Cox,  C.  C.  296 ;  Reg.  t;.  Chad- 
wicke,  11  Q.  B.  173,  63  E.  C.  L.;  R^.  v.  Blackburn,  6  Cox,  C. 
C.  333. 

Where  other  persona  are  indicted  with  husband  or  wife. 
Where  several  persons  are  indicted  together,  an  attempt  has  sometimes 
been  made  to  call  the  wife  of  one  prisoner  as  evidence  for  or  against 
another.  In  very  few  cases  has  this  been  allowed  to  be  done.*  In  R.  v. 
Smith,  1  Moo.  C.  C.  289,  three  prisoners  were  indict^  for  a  burglary. 
One  of  the  prisoners,  Draper,  set  up  an  alibiy  and  called  Smith's  wife 
in  support  of  it,  but  Littledale,  J.,  refused  to  let  her  be  examined, 
saying  that  the  evidence  of  the  prosecution  would  be  thereby 
weakened  altogether,  and  that  so  the  witness's  husband  would  be 

^  The  pFesamption  of  marriage  arising  from  the  fact  of  co- habitation  is  not  such  as 
to  render  the  woman  an  incompetent  witness,  on  the  man's  trial  for  crime.  Hill  v, 
State,  41  6a.  484;  Dennis  v.  Crittenden,  42  N.  Y.  542.  The  fact  that  a  man  and 
woman  have  Uved  in  illicit  co-habitation  does  not  render  the  one  incompetent  as  a 
witness  for  or  against  the  other.  Flanigen  v.  State,  25  Ark.  92.  [Bickerstricker  i;. 
State,  31  Ark.  207  ;  Mann  v.  State,  44  Tex.  642.}  On  the  trial  of  an  indictment  for 
bigamy,  the  second  wife,  it  seems,  is  a  witness  either  for  or  against  the  prisoner.  State 
V.  Fatterson,  2  Ired.  346.  After  a  divorce  a  mneuloy  the  husband  is  competent  to  prove 
the  marriage  on  an  indictment  against  another  for  adultery  with  tne  wife  before 
divorce.    State  v.  Dudley,  7  Wis.  664.    a 

'  The  wife  of  one  of  several  defendants  jointly  indicted  and  on  trial  for  murder,  is 
not  a  competent  witness  for  the  others,  to  show  that  there  was  no  conspiracy  on  their 
part  to  do  any^  act  connected  with  the  murder  of  the  deceased.  Mask  v.  State,  32 
MIbs.  405.  The  wife  of  one  of  several  defendants  jointly  indicted  and  tried  together, 
is  an  incompetent  witness  for  the  others.  Commonwealth  v.  Robinson,  1  Gray,  555. 
It  is  not  umversaUy  a  rule  to  exclude  the  wife  of  one  defendant  as  a  competent  wit- 
ness for  the  other,  when  the  trial  is  separa^.  Cornelius  v.  Commonwealth,  3  Mete 
(Ky.)  481.  The  wife  of  one  jointly  indicted  is  a  competent  witness  for  those  associated 
with  him  in  the  indictment,  if  tried  separately.  Thompson  v.  Commonwealth,  1  Mete. 
(Ky.)  13.  Two  persons  were  jointly  indicted  for  murder;  one  as  principal,  the  other 
as  aiding  and  abetting.  They  were  separately  tried.  The  wife  of  the  second  was 
offered  as  a  witness  for  the  first:  she  was  held  competent.  Workman  v.  State,  4  Sneed, 
425.  Where  trials  on  an  indictment  are  separate  the  wife  may  testify  against  any 
one  other  than  her  husband ;  except  in  cases  where  the  accmittal  of  oift  defendant 
works  the  acquittal  of  the  other.  United  States  r.  Addate,  6  Blatch.  76.  [Fincher  v. 
State,  58  Ala.  215 ;  PoweU  v.  State,  58  Ala.  362.  The  State  may  try  the  prisoners 
separately  for  this  very  purpose.  Whitlow  t>.  State,  74  Ga.  819.]  A  wife  is  a  compe- 
tent witness  for  a  person  who  is  indicted  jointhr  with  her  husband  for  the  commission 
of  a  robbery  when  he  is  tried  separatelv.  State  v.  Bumside,  37  Mo.  343.  [The 
prisoners  waive  this  right  by  electing  to  be  tried  together.  Trowbridge  v.  State,  74 
Ga.  431.  She  may  also  be  a  witness  against  a  co-defendant  of  her  husband,  after  the 
indictment  has  been  dismissed  as  to  her  husband.  Ray  v.  Commonwealth,  12  Bush, 
(Ky.)  397 ;  but  not  before.  Dill  r.  State,  1  Tex.  App.  278.]  The  wife  of  one  of  two 
co-defendants  in  a  criminal  prosecution  may  be  examined  as  a  witness  for  the  other 
under  the  statute  of  1861.  Morrissey  v.  People.  11  Mich.  327.  Upon  the  trial  of  an 
indictment  for  larceny,  the  wife  of  one  of  the  aefendants  is  an  incompetent  witness. 
State  V,  McGrew,  13  Rich.  (Law),  316.  The  wife  of  an  accessory  to  a  battery  is  a 
competent  witness  for  the  principal.  State  r.  Mooney,  64  N.  C.  54.  On  the  trial  of  a 
man  for  adultery  the  husband  of  his  alleeed  paramour  is  not  a  competent  witness  for 
the  prosecution.  Commonwealth  v,  Gordon,  2  Brewst.  569.  S.  When  both  are  on 
trial  together,  Biige  v.  State,  78  Ala.  435.  OmUra,  Morrill  v.  State,  5  Tex.  App.  447. 
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benefited.     The  question  was  reserved,  and  all  the  judges,  except 
Graham,   B.,  and  Littledale,  J.  (who  seems  to  have  changed   his 
opinion),  thought  the  evidence  rightly  rejected.     Four  years  after- 
wards, the  case  of  R   v.   Hood,  1  Moo.  C.  C.  281,  was  reserved. 
Under  what  precise  circumstances  the  evidence  was  tendered  does 
not  appear,  but  the  person  who  was  tendered  was  the  wife  of  a  man 
who,  though  implicated  in  the  offence,  was  not  included  in  the  indict- 
ment.    But  this  distinction  seems  to  have  been  overlooked,  and  the 
court  refused  to  allow  the  point  to  be  argued,  saying  that  it  was  con- 
cluded by  B.  V.  Smith,  supra.    So  where  upon  an  indictment  against 
Webb  and  three  other  prisoners  for  sheep-stealing,  the  counsel  for 
the  prosecution  proposed  to  caU  the  wife  of  Webb  to  prove  fiujts 
against  the  other  prisoners,  and  urged  that  it  was  only  in  cases  where 
the  acquittal  or  conviction  of  one  prisoner  had  a  direct  tendency  to 
*1 271  *^^^*^  *^®  acquittal  or  conviction  of  the  other  prisoners  that 
J  the  Avife  of  one  prisoner  was  incompetent  to  give  evidence  for 
or  against  the  other  prisoners,  BoUand,  B.,  held  that  the  witness  was 
incompstent.     R.  v.  Webb,  Glouc.  Spr.  Ass.  1830,  3  Russ.  Cri.  622, 
6th  ed.     In  R.  v.  Sills,  1  C.  &  K.  494,  12  E.  C.  L.,  where  A.  and  B. 
were  indicted  for  burglary,  and  a  part  of  the  stolen  property  was  found 
in  the  house  of  each  of  the  prisoners,  Tindal,  C.  J.,  allowed  the  wife 
of  A.  to  be  called  on  behalf  of  B.  to  prove  that  she  took  to  B.'s  house 
the  property  which  was  found  there.     But  it  seems  very  difficult  to 
reconcile  this  decision  with  that  of  R.  t?.  Smith,  which  was  not  re- 
ferred to :   indeed,  the  matter  was  not  at  all  discussed.     In  R.  v. 
Thompson,  L.  R.  1  C.  C.  R.  377  ;   41  L.  J.  M.  112,  three  prisoners 
were  on  their  trial,  two  for  larceny  and  one  for  receiving  ;  and  it  was 
held  that  the  wife  of  one  of  the  two  could  not  be  called  to  give  evi- 
dence for  the  one  charged  with  receiving,  although  tlie  charge  against 
him  was  contained  in  a  separate  count.     By  &r  the  greater  prepon- 
derance of  authority  is,  therefore,  in  &vor  of  the  proposition,  that  in 
no  such  case,  where  the  husband  is  on  his  trial,  can  the  wife  be  called 
as  a  witness,  and  vice  versa}    See  also  post^  p.  132. 

Where  husband  or  wife  is  not  indicted,  but  implicated.  Where 
the  guilt  of  the  husband  or  wife  is  not  the  subject  of  inquiry,  though 
they  may  have  been  implicated  in  the  transaction,  then  the  question 
assumes  a  different  aspect,  and  a  different  class  of  considerations  is  ap- 

Elicable.  The  witness,  in  this  ease,  is  not  incompetent,  and  all  that 
e  or  she  can  do  is  to  refiise  to  answer  certain  questions.  There  is 
only  one  case  in  which  the  witness  was  held  in  such  a  case  to  be  not 
competent,  that  of  R.  v.  Cliviger,  2  T.  R.  938,  but  this  is  now  no 

^  Commonwealth  v,  Eastland,  1  Mass.  15.  That  the  wife  of  one  is  a  material  wit- 
ness for  the  other,  is  a  sufficient  ground  for  a  separate  trial.  Id.  Case  of  Shaw  ei 
al.,  1  9og.  Bee.  177.  See  People  r.  Colbum,  1  Wheel.  C.  C.  479 ;  State  v.  Anthony,  1 
McC.  285.  Whether  the  trial  be  joint  or  separate,  one  defendant  in  an  indictment 
cannot,  until  finally  discharoed,  be  a  witness  for  another,  and  whenever  the  wiie  of 
one  is  not  permitted  to  testify  tor  the  others  on  a  joint  trial,  she  will  not  be  received 
for  them,  although  her  husband  be  not  then  on  trial.    State  v.  Smith,  2  Ired.  Law. 
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longer  law.^    To  what  protection  the  husband  or  wife  is  entitled  will 
be  found  discussed  at  p.  153. 

In  oases  of  treason.  Whether  or  not  the  wife  is  a  competent  wit- 
ness against  her  husband  on  a  charge  of  treason  appears  to  be  doubted. 
In  R.  V.  Grigg,  T.  Raym.  1,  whidi  was  an  indictment  for  bigamy, 
it  is  said  obiter,  that  a  wife  could  not  be  a  witness  against  her  husband 
except  in  treason;  but,  on  the  other  hand,  it  has  been  asserted  that  a 
wife  is  not  bound,  in  case  of  high  treason,  to  discover  her  husband's 
treason ;  Brownl.  Rep.  47 ;  ana  there  are  many  authorities  to  the 
same  effect  which  appear  to  settle  the  point.  1  Hale,  P.  C.  301 ; 
Hawk.  P.  C.  b.  2,  c.  46,  s.  182 ;  Bac.  Ab.  Evid.  (A.  1).  See  2  Stark. 
Evr.  554,  3rd  ed. ;  3  Russ.  CrL  626,  5fch  ed. ;  1  Phill.  Ev.  72,  10th 
ed. ;  Best,  Ev.  229. 

Gases  of  personal  violence.  It  is  quite  clear  that  a  wife  is  a  com- 
petent witness  against  her  husband,  in  respect  of  any  char^  which 
affects  her  liberty  or  person.*  Per  Hullock,  B.,  R.  v,  Wakefield,  2 
Lewin,  C.  C.  1,279 ;  1  Deac.  Dig.  C.  C.  4 ;  3  Russ.  Cri.  625, 5th  ed. 
Thus,  in  R.  v.  Lord  Audley,  who  was  tried  as  a  principal  in  the  second 
degree,  for  a  rape  upon  his  own  wife ;  the  judges  resolved  that  though, 
in  a  civil  ca-se,  the  wife  was  not  a  competent  witness,  yet  that  in  a  crim- 
inal case  of  this  nature,  bein^  the  party  grieved,  upon  whom  the  crime 
is  committed,  she  is  to  be  admitted  as  a  witness  against  her  husband. 
3  How.  St.  Tr.  402;  1  Hale,  P.  C.  301.  So  on  an  indictment  against 
the  husband  for  an  assault  upon  the  wife.  R.  v.  Azire,  1  Str.  633 ;  B.  N. 
P.  287.  So  a  wife  is  always  permitted  to  swear  the  peace  against  her 
^husband,  and  her  affidavit  has  been  permitted  to  be  read,  on  an  r^Ki  oq 
application  to  the  Court  of  King's  Bench,  for  an  information  ^ 
against  the  husband,  for  an  attempt  to  take  her  away  by  force,  after 

^  A  wife  cannot  testify  in  matters  tending  to  criminate  her  husband,  who  is  I'ointly 
indicted  with  another  person,  but  is  not  brought  to  trial.  State  v.  Bradley,  9  Bich. 
Law,  168.  The  testimony  of  a  wife,  the  only  tendency  of  which  is  to  discredit  her 
husband,  is  not  admissible.    Keaton  v.  McGwier,  24  Ga.  217.    S. 

She  is  oomi)etent  to  contradict  her  huslMuid  when  a  witness  for  the  State  in  a  charge 
of  assault  against  himself.    State  v.  Parrott,  79  N.  C.  615. 

•  Trever^s  Case,  1  Rog.  Rec  107 ;  Reap.  t).  Hevice  et  al.,  2  Y.  114 :  Soulis's  Case,  5 
GreenL  407  ;  Wiegin's  Case,  2  Rog.  Rec  166 ;  State  v.  Boyd,  2  Hill,  288.  [But  see 
YHieeler  ».  Wheeler,  47  Vt.  637.  The  Tiolenoe  must  threaten  lasting  injury  or  the 
testimony  is  not  oompjetent.  State  t>.  Davidson,  77  N.  C.  522.]  A  wife  can  be  a  witness 
i^;ainst  her  husband  in  a  criminal  proceeding,  only  when  he  is  charged  with  commit- 
ting or  threatening  an  injury  to  her  person.  Upon  an  indictment  against  her  hus- 
band for  using  criminal  means,  subornation  of  penury,  to  wrong  her  in  a  judicial 
proceeding,  she  cannot  be  a  witness  against  him.  People  v.  Carpenter,  9  Barb.  580. 
The  oath  of  a  married  woman  will  not  sustain  a  warrant  for  the  arrest  of  her  hus- 
band for  adultery ;  nor  can  a  husband  be  a  witness  in  a  case  against  his  wife  for  adul- 
tery. Commonwealth  ».  Jailer,  1  Gr.  Cases,  218 ;  State  v,  Berlin,  42  Mo.  572.  In  the 
trial  of  a  complaint  against  a  man  for  an  assault  and  battery  upon  his  wife,  she  is  a 
competent  witness  in  his  favor.  Commonwealth  t?.  Murphy,  4  Allen,  491.  Wife  is 
competent  against  husband  on  charge  of  procuring  a  miscarriage.  State  v,  Djrer,  59 
Me.  303.  As  to  the  eflect  of  the  statute  on  husband  and  wife  as  witnesses :  Steon  v. 
State,  20  O.  St.  333.    S.    SchulU  r.  State,  32  Ohio  St.  276. 

Both  husband  and  wife  are  competent  witnesses  in  an  indictment  for  an  offence  com- 
mitted against  the  other,  andmaybe  compelled  to  testify.  Bramlette  v.  State,  21  Tex. 
App.  611. 
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articles  of  separation.  Lady  Lawley^s  case,  B.  N.  P.  287.  Upon  an 
indictment  under  the  repealed  statute,  3  Hen.  7,  c.  2,  for  taking  away 
and  marrying  a  woman  contrary  to  her  will,  she  was  a  competent  wit- 
ness  to  prove  the  case  against  her  husband,  de facto.  B.  v,  Fulwood, 
Cro.  Car.  488 ;  R.  t;.  Brown,  1  Vent.  243 ;  R.  v.  Naagen  Swenden, 
14  How.  St.  Tr.  559,  575.  And  she  was  consequently  a  witness /or 
him.  R.  V.  Perry,  coram  Gibbs,  C.  J.,  1794  ;  Hawk.  P.  C.  b.  2,  c. 
46,  s.  79,  cited  Ry.  &  Moo.  N.  P.  C.  353.  But  a  doubt  has  been  en- 
tertained, whether,  if  the  woman  afterwards  assent  to  the  marriage, 
she  is  capable  of  being  a  witness.  In  R.  v.  Brown  {jmpra),  it  is  said 
by  Lord  Hale,  that  most  were  of  opinion  that,  had  she  lived  with  him 
any  considerable  time,  and  assented  to  the  marriage  by  a  free  cohabi- 
tation, she  should  not  have  been  admitted  as  a  witness  against  her  hus- 
band. 1  Hale,  P.  C.  302.  But  Mr.  Justice  Blackstone,  in  his  Com- 
mentaries, has  expressed  a  contrary  opinion.  4  Com.  209.  And  the 
arguments  of  Mr.  East,  on  the  same  side,  appear  to  carry  great  weight 
with  tliem.  1  East,  P.  Q  454.  In  a  case  before  Mr.  Baron  Hullock, 
where  the  defendants  were  charged,  in  one  count,  with  a  conspiracy  to 
carry  away  a  young  lady,  under  the  age  of  sixteen,  from  the  custody 
appointed  by  her  fether,  and  to  cause  her  to  marry  one  of  the  defend- 
ants ;  and  in  another  count,  with  conspiring  to  take  her  away  by  force, 
being  an  heiress,  and  to  marry  her  to  one  of  the  defendants ;  the 
learned  judge  was  of  opinion,  that  even  assuming  the  witness  to  be 
at  the  time  of  the  trial  the  lawful  wife  of  one  of  the  defendants,  she 
was  yet  a  competent  witness  for  the  prosecution,  on  the  ground  of 
necessity,  although  there  was  no  evidence  to  support  that  part  of  the 
indictment  which  charged  force ;  and  also  on  the  ground  that  the  lat- 
ter defendant,  by  his  own  criminal  act,  could  not  exclude  such  evi- 
dence against  himself.     R.  v.  Wakefield,  2  Lewin,  C.  C.  1  and  279 ; 

2  Deac  Dig.  C.  C.  4;  3  Russ.  CrL  624,  5th  ed.;  2  Stark.  Ev.  552 
(n),  3rd  ed. 

Upon  an  indictment  under  Lord  Ellenborough's  Act,  against  a  man 
for  snooting  at  his  wife,  the  latter  was  admitted  as  a  \vitness  by  Mr. 
Baron  Grarrow,  after  consulting  Holroyd,  J.,  upon  the  ground  of  the 
necessity  of  the  case ;  and  Mr.  Justice  Holroyd  sent  Mr.  Baron  Gar- 
row  the  case  of  R,  t?.  Ja^er,  1  East,  P.  C.  455,  York  Assizes,  1797, 
where  the  husband  attempted  to  poison  his  wife  with  a  cake  in  which 
arsenic  was  introduced,  and  the  wife  was  admitted  to  prove  the  fact 
of  the  cake  having  been  given  her  by  her  husband,  and  Mr.  Jus- 
tice Rooke  aftierwards  delivered  the  opinion  of  the  twelve  judges,  that 
the  evidence  was  rightly  admitted.  Mr.  Justice  Holroyd,  however, 
said,  that  he  thought  the  wife  could  only  be  admitted  to  prove  &cts 
which  could  not  oe  proved  by  any  other  witness.  3  Russ,  5th  ed. 
625.  Upon  the  same  principle  that  the  evidence  of  the  wife  if  living, 
would  be  received  to  prove  a  case  of  personal  violence,  her  dying  dec- 
larations are  admissible  in  case  of  murder  by  her  husband.^  R.  f>. 
Woodcock,^  1  Leach,  500 ;  R.  r.  John,  Id.  504  (n) ; .  1  East,  P.  C.  357 ; 

3  Russ.  Cri.  624,  5th  ed.     And  in  similar  cases  of  personal  violence^ 

>  PeoDsylvaiua  v.  Stoops^  Addis.  332.    S. 
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the  examinations  of  the  party  (husband  or  wife),  murdered,  taken 
before  a  tdagistrate  pursuant  to  the  statute,  would,  as  it  seems,  be  ad- 
missible against  the  husband  or  wife,  where  the  evidence  of  the  hus- 
band or  wife,  if  living,  would  have  been  admissible.  See  M^Nally, 
*Ev.  175.  Upon  the  bearing  of  an  information  for  neglecting  r*ioq 
to  maintain  a  wife  whereby  she  becomes  chargeable  to  the  par-  L 
ish,  the  wife  is  not  a  competent  witness  a^inst  her  husband,  for  such 
u^^lect  is  not  a  personal  injury  to  the  wife,  but  an  offence  against  the 
parish;  nor  is  there  any  necessity  for  calling  the  wife,  as  such 
n^lect  might  be  proved  by  other  persons.  Reeve  f>.  Wood,  34  L. 
J.,  M.  C.  15. 

On  the  same  principle  the  husband  would  be  admissible  as  a  witness 
against  the  wife  in  cases  of  personal  injury  to  him.^ 

In  oases  of  bigamy.  As  has  already  been  said  (p.  126),  after 
proof  of  the  first  marriage,  no  reliance  can  be  placed  on  the  second 
marriage  as  creating  the  relation  of  husband  ana  wife,  and,  therefore, 
the  parties  to  tliat  marriage  become  competent  witnesses  for  or  against 
each  other.  It  lias  been  contended  by  two  writers  of  authority  (Ali- 
son's Pr.  Cr.  Law,  463  ;  Best,  Ev.  228)  that  the  evidence  should  be 
admitted  in  those  cases  on  the  ground  of  the  personal  injury.  But 
tliat  opinion  has  not  yet  received  the  sanction  of  authority. 

Exceptions  by  statute  to  incompetency  of  hnsband  and  wife.' 
In  recent  statutable  offences  the  tendency  of  legislation  has  been  to 
relax  the  rigidity  of  the  common  law  rule  by  which  husbands  and  wives 
are  incompetent  witnesses  for  or  against  each  other  in  criminal  pro- 
ceedings. An  exception  to  the  rule  is  made  under  s.  11  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875  (38  &  39  Vict  c  86), 
where  upon  the  hearing  and  determining  of  any  indictment  or  infor- 
mation under  sections  4,  5,  and  6  (see  pod  tit.  Conspiracy),  the  re- 
spective parties  to  the  contract  of  service,  their  huslmnds  or  wives, 
shall  be  deemed  and  considered  as  competent  witnesses.  Under  40 
Vict  c.  14,  on  the  trial  of  any  indictment  for  the  non-repair  of  any 
public  highway  or  bridge,  or  for  any  nuisance  to  any  public  highway, 
river,  or  bridge,  or  for  any  other  indictment  or  proceeding  instituted 
for  the  purpose  of  trying  or  enforcing  a  civil  right  only,  every  defend- 
ant to  Buch  indictment  or  proceeding,  and  the  wife  or  husband  of  any 
such  defendant,  shall  be  aami&sible  witnesses,  and  compellable  to  give 
evidence. 

The  combined  effect  of  s.  12  of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  and  s.  16,  is  not  easily  to  be  ex- 
plained. It  is  said  in  section  12  that  the  husband  or  wife  are  compe- 
tent to  give  evidence  against  each  other,  but  not,  as  it  seems,  for  each 

1  Whipp  V.  State,  84  O.  St  87. 

'  See  nnder  N,  Y.  statute  against  disoiderlj  penons.  People  v.  CommiflsionerB  Pub- 
lic Charities,  9  Hun,  (N.  Y.^  212.  A  statute  which  is  restricted  to  the  restora^ 
tion  of  oompetencT  does  not  withdraw  from  the  witness  the  riffht  to  daim  the  privil^pe 
arising  from  oonfiaential  relations.    State  v.  Bernard,  45  la.  234. 
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other.    With  r^ard  to  section  12,  as  that  section  only  contemplates  a 

Erosecution  by  the  wife  against  the  husband,  and  enacts  that  the 
usband  may  ^ve  evidence  against  the  wife,  it  seems  impossible  to 
contend  that  the  husband,  although  a  prisoner,  may  be  (ailed  as  a 
witness  against  her  (although  not  for  her).  The  calling  of  the  hus- 
band-prisoner as  a  witness  would  appear  to  be  so  strange  an  anomaly 
as  to  require  very  clear  language  to  support  it.  With  r^ard  to 
section  16,  it  is  most  difficult  to  say  what  the  words  "  shall  in  like 
manner  be  liable  to  criminal  proceedings "  mean.  But  it  has  been 
decided  that  where  a  husband  prosecuted  his  wife  and  a  male  pris- 
oner for  larceny,  the  evidence  of  the  husband  was  improperly 
received,  and  the  conviction  against  the  wife  and  against  tne  male 
prisoner  was  quashed.  R.  v.  Brittleton,  C.  C.  R.,  March  3rd,  1884; 
Lord  Coleri(foe,  C.  J. ;  Hawkins,  Liopes,  Stephen,  Matthew,  J  J. 
(Stephen,  J.,  dub.)  "  R.  v.  Kain,  15  Cox,  C.  C.  388."  But  now  by 
the  Act  just  passed,  47  &  48  Vict.  c.  14,  s.  1,  "  In  any  such  criminal 
proceeding  against  a  husband  or  wife  as  is  authorized  by  the  Married 
Women's  Property  Act,  1882,  the  husband  and  wife  respectively  shall 
be  competent  ana  admissible  witnesses,  and,  except  when  defendant, 
compellable  to  give  evidence." 

In  any  prooeeding  against  any  pei^n  for  a  crime  under  the 
♦1  ^01  *Explosive  SuDstanoes  Act,  1883  (46  Vict  a  3),  such  person  and 
J  his  wife,  or  husband,  as  the  case  may  be,  may,  oy  section  4  (2),  if 
such  person  thinks  fit,  be  called,  sworn,  examined,  and  cross-examined  as 
an  ominary  witness  in  the  case.  And  in  any  prosecution  under  the 
Corrupt  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  the 
person  prosecuted  may,  by  section  53  (2),  and  the  husband  or  wife  of 
such  person,  if  he  or  she  thinks  fit,  be  examined  as  an  ordinary  witness 
in  the  case. 

Incompetency  in  other  eases.  The  only  other  case  of  incompe- 
tency is  that  of  a  grand  juror,  who  has  sometimes  been  rejected  on  ac- 
count of  the  oath  of  secrecy  which  he  takes  before  the  inquL^.  But 
even  as  to  him  the  case  has  been  considered  doubtful.  1  Phill.  Ev.  140. 
10th  ed.  Indeed,  Lord  Kenyon  allowed  a  grapd  juryman  to  be  called 
to  prove  who  was  the  prosecutor  of  an  indictment,  being  of  opinion 
that  it  was  a  fact,  the  disclosure  of  which  did  not  infringe  upon  his 
oath.  Sykes  v.  Dunbar,  2  Selw.  N.  P.  1004.  The  court  of  Kind's 
Bench  refused  to  receive  an  affidavit  from  a  grand  juryman,  as  to  me 
number  of  grand  jurors  who  concurred  in  finding  the  bill.  B.  v. 
Marsh,  6  A.  &  E.  236,  33  E.  C.  L.  So  where  a  grand  jury  returned 
an  indictment  containing  ten  counts,  indorsed, ''  a  true  bill  on  both 
counts,''  and  the  prisoner  pleaded  to  the  whole  ten  counts ;  Pattescm, 
J.  (the  grand  Jurors  having  been  discharged),  would  not  allow  one  of 
them  to  be  called  as  a  witness  to  explain  their  finding.  B.  t;.  Cooke, 
8  C.  &  P.  582,  34  E.  C.  L.  It  is  no  exception  against  a  person's 
giving  evidence,  either  for  or  against  a  prisoner,  that  he  is  one  of  the 
udges  appointed  to  try  him.    2  Hawk,  P.  C.  a  46,  s,  17 ;  Bac  Ab. 

yid.  (A.  2).    In  B.  v.  Hacker^  two  of  the  persons  in  the  oommis- 
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sion  for  the  trial  came  off  the  bench^  and  were  sworn,  and  gave  evi- 
dence, and  did  not  go  up  to  the  bench  again  during  his  trial.  KeL  12. 
Sid.  153. 

A  juror  may  give  evidence  of  any  fact  material  to  be  commu- 
nicate in  the  course  of  a  trial,  but  of  course  he  must  be  sworn.  3 
Com.  735.' 

It  may  be  here  mentioned  that  the  14  &  15  Vict,  a  99,  s.  3,  does 
not  render  any  person,  who  in  any  criminal  proceeding  is  charged  with 
the  commission  of  an  indictable  offence,  or  any  offence  punishable  on 
summary  conviction,  competent  to  give  evidence  for  or  against  himself 
or  herself.'    As  to  what  is  a  criminal  proceeding,  see  Parker  v.  Green, 

'  A  grand  juror  on  the  trial  of  an  indictment  maj  be  compelled  to  disdoee  what 
was  given  in  evidence  bj  a  witness  before  the  grand  jury.  State  v.  Broughton,  7  Ired. 
90.  [As  to  contradict  a  witn^  called  bj  the  prisoner,  who  testifies  diiferenUy  to 
what  ne  did  before  the  grand  jury.  State  v.  Benner,  64  Me.  267 ;  Gordon  r.  Com- 
raonwealth,  92  Pa.  St.  216.  A  member  of  a  grand  jury  is  not  incompetent  as  a  wit- 
ness. State  V.  Mcl>onald,  73  N.  C.  346:  Biessler  v.  People,  117  111.  422.  See  Com- 
monwealth V,  Mead,  12  Gray,  (Mass.)  lo7 ;  Gordon  v.  Commonwealth.  92  Pa.  St.  216 ; 
Little  r.  Commonwealth,  25  Gratt,  ( Va.)  921 ;  State  v.  Wood,  63  N.  H.  484.  See  infra, 
page  *157  note.]  A  member  of  the  erand  jury  which  found  an  indictment  is  a  com- 
petent witness  on  the  trial  to  prove  that  a  certain  person  did  not  testify  before  the 
grand  jury.  Commonwealth  r.  Hill,  11  Cush.  137;  [or  that  a  witness  told  a  diflerent 
story  to  the  grand  jury ;  but  the  witness's  attention  must  first  be  called  to  the  contra- 
diction. HM;e  V.  People,  117  111.  35.]  A  juror  in  a  criminal  case  may  be  examined  as 
a  witness.  Howser  o.  Commonwealth,  51  Pa.  St  332.  S.  It  is  the  duty  of  the  Juror  to  ^ 
state  under  oath  whatever  he  knows  of  the  case.    Wharton  v.  State,  45  Tex.  2. 

'  The  law  is  diflferent  in  most  of  the  United  States  under  statutes  authorizing  a  de- 
fendant to  testify  on  his  own  behalf.  See  the  statutes  of  the  various  States.  In 
Michigan  the  defendant's  statement  is  not  made  under  oath.  It  is  optional  and  its 
weight  is  for  the  jury.  DeFoe  v.  People,  22  Mich.  224 ;  People  v.  Jones,  24  Mich. 
215 ;  People  v.  Arnold,  40  Mich.  710.  In  Florida  the  defendant  may,  with  leave  of 
court,  make  a  statement  under  oath  the  weight  of  which  is  for  the  jury.  Barber  «. 
State,  13  Fla.  675.  He  does  not.  when  he  makes  ihe  statement,  become  a  witness  and 
subject  to  the  rules  governing  the  examination  of  a  witness.  Miller  r.  State,  15  Fla. 
577.  In  Georgia  his  counsel  cannot  ask  him  questions  as  a  matter  of  right  though 
the  court  may 'give  leave  to  do  so.  Brown  v.  State,  58  Ga.  212.  Under  Iowa  code 
one  held  in  a  preliminary  examination  is  not  a  competent  witness  on  his  own  behalf. 
State  r.  Darrington,  47  Iowa,  518.  In  Pennsylvania  his  right  to  testify  does  not  enable 
his  wife  to  do  so  also.  Gibson  v.  Commonwealth,  87  Pa.  St  253.  In  Alabama  the 
statement  of  the  defendant  thoiu^h  not  under  oath  is  evidence  and  is  to  be  weighed  by 
the  jury.  Williams  v.  State,  74  Ala.  18.  He  may  be  cross-examined  but  not  as  to 
other  ofiencea.  Clarke  v.  State,  78  Ala.  474^  When  by  statute  he  does  testify  the 
same  rules  of  evidence  apply  to  him  as  to  any  other  witness  State  v.  Clinton,  67  Mo. 
380.  His  credibility  is  for  the  jury.  Pridgen  r.  Walker,  40  Tex.  135 ;  People  t;. 
Bodundo,  44  Cal.  5di8 ;  People  v.  RusselL  46  Cal.  121.  He  cannot  be  cross-examined 
as  to  matters  outside  the  statement  maoe  by  him.  Gale  v.  People,  26  Mich.  157 ; 
People  V.  O'Brien,  66  Cal.  602.  Where  he  testifies  on  his  own  behalf,  he  waives  his 
privilege  not  to  criminate  himself.  Commonwealth  v.  Nichols,  114' Mass.  285 ;  Com- 
monwealth v.  Tolliver,  119  Mass.  312;  State  v.  Wentworth,  65  Me.  234;  Roddy  r. 
Finn^fan,  43  Md.  490 ;  State  r.  Fay,  43  Iowa,  651 ;  State  v.  Huff,  11  Nev.  17.  He 
can  be  examined  as  to  his  motives  and  intent.  Kerrains  v.  People,  60  N.  Y.  221.  His 
character  for  truthfulness  may  be  attacked.  Commonwealth  v.  Duckwork,  2  County 
Ct.  Rep.  (Pa.)  443.  He  may  testify  on  his  own  behalf  what  his  intentions  were. 
Greer  v.  State,  53  Ind.  420.  White  r.  State,  Id.  595.  Contra,  Stewart  v.  State,  78  Ala. 
436.  To  impeach  him  evidence  of  his  general  moral  character  is  admissible.  State 
V.  Cox,  67  MO.  392 ;  State  v.  Palmer,  88  Mo.  568.  It  is  not  proper  to  ask  him  whether 
he  has  been  tried  for  other  ofiences,  but  it  is  not  ground  for  reversal  where  he  answers 
that  he  was  acquitted.  People  v.  O^le,  4  N.  Y.  Cnm.  Rep.  349.  On  the  credibility  of 
the  defendant  as  a  witness  and  the  right  of  the  court  to  comment  thereon.  See  Pratt 
v.  State,  56  Ind.  179;  Veatch  v.  State,  Id.  584;  Bird  «.  State,  107  Ind.  154;  Wharton's 
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31  L.  J.,  M.  C.  133 ;  2  B.  &  S.  209, 110  E.  C.  K ;  and  Att-Gen.  v. 
Radloff,  10  Ex.  84.  Some  exceptions  to  the  above  section  have  how- 
ever been  recently  made ;  the  first  is  in  the  case  of  any  person  indicted 
under  the  Conspiracy  Act,  38  &  39  Vict.  c.  86,  s.  10,  supra;  and  see 
pody  tit.  Conspiracy ;  another  exception  is  in  the  case  of  any  person 
charged  with  sending,  attempting  to  send,  or  taking  a  ship  to  sea 
in  such  unseaworthy  state,  that  the  life  of  any  person  would  be  likely 
to  be  endangered,  39  &  40  Vict  c.  80,  s.  4.  See  pody  tit.  Ships. 
Another  exception  is  in  the  case  of  a  person  prosecuted  under  the 
Corrupt  Practices  Prevention  Act,  1883,  supra;  and  another  in  the 
case  of  a  person  prosecuted  under  the  Explosive  Substances  Act,  1883, 
supra. 

Accomplioe — always  admissible.  Notwithstanding  the  common 
law  rule  which  formerly  prevailed  that  witnesses  who  were  interested 
in  the  inquiry  were  not  admissible,  an  exception  was  always  made  in 
the  case  of  an  accomplice  who  was  willing  to  give  evidence ;  and  this 
exception  has  been  stated  to  be  founded  on  necessity,  since,  if 
^^  o^  n  *accomplio^  were  not  admitted,  it  would  frequently  be  impossi- 
J  ble  to  find  evidence  to  convict  the  greatest  offenders.*  Hawk. 
P.  C.  b.  2,  c.  46,  s.  94.  It  is  not  a  matter  of  course  to  admit  an  ao- 
complice  to  give  evidence  on  the  trial,  even  though  his  testimony  has 
been  received  by  the  committing  magistrates ;  but  an  application  to 

Crim.  Evid..  {  429  and  notes ;  Greer  v.  State,  53  Ind.  420 ;  People  v.  Morrow,  60  CaL 
142 ;  Minich  v.  People,  8  Col.  440.  The  coart  need  not  instruct  the  jury,  unless  specially 
reauested  to  do  so,  that  the  fact  that  the  defendant  did  not  testify  should  not  pre- 
jadice  him.  State  r.  Stevens,  67  Iowa,  557.  It  is  error  for  the  judge  to  charge  that 
the  prisoner's  statement  is  to  he  received  with  caution.  Andrews  v.  State,  21  Fla. 
598.  Oonti-a,  People  r.  Cronin,  34  CaL  191 ;  Territory  r.  Romine,  2  New  Mex.  114.  In 
Maine  counsel  for  the  State  is  forbidden  to  comment  on  the  fact  that  the  prisoner  did 
not  take  the  stand.  State  v.  Bsmks^  78  Me.  49.  He  is  not  disqualified  because  of 
want  of  religious  belief.    Commonwealth  v.  Eaufiman,  1  County  Ct  Bep.  (Pa.)  410. 

^  ^  Brown  v.  Commonwealth,  2  Leigh,  769.  At  the  discretion  of  the  court  upon  mo- 
tion of  the  public  prosecuting  officer.  People  v,  Whipple,  9  Cow.  707.  [Lindsay  v. 
People,  63  N.  Y.  143 ;  Wight  v.  Rindskofl^  43  Wis.  344.  There  is  no  restriction  in 
civil  actions.  Kalckhoff  r.  Zoehrlant,  43  Wis.  373.]  See  Kinchelow  v.  State,  5  Humph. 
9.  An  accomplice  is  a  competent  witness,  and  the  value  of  his  testimony  is  for  the 
jury.  Gray  v.  People,  26  111.  344.  [Solander  v.  People,  2  Col.  48 ;  State  v,  Crowley, 
33  La.  An.  782 ;  State  v,  Dietz,  67  la.  220.  Whether  the  witness  is  an  accomplioe  is 
to  be  proved  inferentially,  the  question  bein^  one  of  fact  for  the  jury.  Commonwealth 
V,  Foni,  111  Mass.  394 ;  Commonwealth  r.  Glover,  Id.  395.  It  is  error  for  the  court 
to  chaive  conclusively  on  this  point  Moees  v.  State,  58  Ala.  117 ;  Rafferty  tr.  People, 
72  UL  37.]  One  who  was  jointly  indicted  with  the  defendant,  but  as  to  whom  a  wMe 
proBwiU  has  been  entered,  is  a  competent  witness  for  the  prosecution.  State  r.  Gamp, 
16  Mo.  335.  See  United  States  r.  Harries,  2  Bond,  311 ;  United  States  v.  Smith,  Id. 
323;  United  States  V.  One  Distillery,  Id.  399;  Parsons  V.  State,  43  Ga.  197;  Leev.State, 
21  O.  St  151 ;  Lopez  v.  State,  34  Tex.  133 ;  Phillips  v.  State,  34  Ga.  502 ;  Sumpter  v. 
State,  11  FU  247 ;  McKenzie  v.  State,  24  Ark.  636 ;  People  v.  Gamett,  29  CaL  622 ; 
State  V.  Schlagel,  19  la.  169 ;  State  r.  Cook,  20  La.  An.  145 ;  Foster  v.  People,  18  Mich. 
266 ;  Cross  v.  People,  47  111.  152 ;  State  o.  Potter,  42  Vt  495 ;  People  v.  Haynes,  55 
Barb.  450 ;  38  How.  Pr.  369.    S. 

The  Texan  code  has  not  altered  the  common  law  rule,  except  to  forbid  an  indicted 
aocomplioe  from  testifying  in  behalf  of  the  others  previous  to  his  own  acquittal.  Mey- 
ers 9.  State,  3  Tex.  App.  8.  In  cases  where  corroboration  is  required,  an  accomplice 
is  competent  as  the  corroborating  witness.  People  v.  Powell,  4  K.  Y.  Chim.  Kep. 
585. 
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the  court  for  the  purpose  must  be  made.  1  Phill.  Ev.  91,  10th  ed. 
The  court  usually  considers,  not  only  whether  the  prisoners  can  be 
convicted  without  the  evidence  of  the  accomplice,  but  also  whether 
they  can  be  convicted  with  his  evidence.  If,  therefore,  there  be 
sufficient  evidence  to  convict  without  his  testimony,  the  court  will 
refuse  to  allow  him  to  be  admitted  as  a  Mritness.  So  if  there  be  no 
reasonable  probability  of  a  conviction  even  with  his  evidence,  the 
court  will  refuse  to  admit  him  as  a  witness.  Thus  where  several 
prisoners  were  committed  as  principals,  and  several  as  receivers, 
out  no  corroboration  could  be  given  as  to  the  receivers  against 
whom  the  evidence  of  the  accomplice  was  required  ;  Gumey,  B.,  refused 
to  permit  one  of  the  principals  to  become  a  witness.  R.  v,  Mellor, 
Staff.  Sum.  Ass.  1833.  So  in  R.  v.  Saunders,  Wore.  Spr.  Ass.  1842, 
on  a  motion  to  admit  an  accomplice.  Patten,  J.,  said,  ^'  I  doubt 
whether  I  shall  allow  him  to  be  a  witness ;  if  you  want  him  for  the 

Surpose  of  identification,  and  there  is  no  corroboration,  that  will  not 
o."  In  R.  V.  Salt,  Staff.  Spr.  Ass.  1843,  where  there  was  no  corro- 
boration of  an  accomplice,  Wightman,  J.,  refused  to  allow  him  to  be- 
come a  witness ;  3  Russ.  Cri.  602,  5th  ed.  (j) ;  and  again  in  R.  r. 
Sparks,  1  F.  &  F.  388,  where  the  counsel  for  the  prosecution  applied 
for  leave  to  call  an  accomplice  who  had  pleaded  guilty.  Hill,  J.,  re- 
fused to  permit  it  until  the  other  evidence  had  been  given  in  order  to 
see  whether  it  was  sufficient  to  corroborate  that  of  the  accomplice, 
infray  132. 

Aocomplioe — ^practice  in  calling.  It  makes  no  difference  whether 
the  accomplice  has  been  convicted  or  not,  or  whether  he  be  joined  in 
the  same  indictment  with  the  prisoner  to  be  tried  or  not ;  provided  he 
be  not  pat  upon  his  trial  at  the  same  time.  Hawk.  P.  C.  b.  2,  c.  46, 
s.  90.  Where  A.,  B.,  C,  and  D.  were  indicted  together,  after  plea, 
and  before  they  were  given  in  charge  to  the  jury,  Williams,  J.,  allowed 
D.  to  be  removed  from  the  dock  and  examined  as  a  witness  against 
his  associates ;  R.  v.  Grerber,  Temp.  &  M.  647.  See,  also,  Winsor  t?. 
R.,  L.  R.,  1  Q.  B.  390 ;  35  L.  J.,  M.  C.  161. 

The  practice,  where  the  testimony  of  an  accomplice  is  required  to 
prove  the  case  before  the  grand  jury,  and  he  is  in  custody,  is  for  the 
counsel  for  the  prosecution  to  move  that  he  be  allowed  to  go  before 
the  ^rand  jury,  pledging  his  own  opinion,  after  a  perusal  of  the  fiwts 
of  the  case,  that  the  testimony  is  essential.  2  Stark.  Ev.  12,  3rd  ed. 
Where  the  accomplice  has  been  joined  in  the  indictment,  and,  before 
the  case  comes  on,  it  appears  that  his  evidence  will  be  required,  the 
usual  practice  is,  before  opening  the  case,  to  apply  to  have  the  accom- 
plice acquitted.  R.  v.  Rowland,  Ry.  &  Moo.  N.  P.  C.  401.  See,  also, 
a  remark  of  Cockburn,  C.  J.,  in  Winsor  v,  Reg.;  aupra^  approving  of 
this  course,   where  the   prosecution  call    the  witness,  although,  as 

C)iuted  out  by  Lord  Coleridge,  in  R.  v,  Bradlaugh,  injfra,  he  did  not 
y  it  down  as  a  proposition  of  law  that  the  accomplice  could  not  be 
called  without  bemg  first  acquitted.  Where  the  case  has  proceeded 
against  all  the  prisoners  but  no  evidence  appears  against  oue  of 
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them,  the  court  will^  in  its  discretion;  upon  the  application  of  the 
prosecutor,  order  that  one  to  be  acquitted  for  the  purpose  of  giving 
♦1*^21  *®v^^®°^  against  the  rest.  R.  v.  Fraser,  1  M'Nally,  56. 
J  Where  defendants  are  jointly  indicted  and  jointly  tried,  they 
cannot  be  called  for  or  against  each  other.  R.  v.  Payne,  L.  R.  1 
C.  C.  R.  349  ;  41  L.  J.,  M.  C.  65.  Nor  can  the  wife  of  one  of  them 
be  called  to  give  evidence  for  or  against  her  husband,  or  one  of  the 
other  prisoners.     R.  v.  Thompson,  ante,  p.  127. 

Aooomplloe— when  competent  for  prisoner.  It  is  quite  clear 
that  an  accomplice  is  a  competent  witness  for  the  prisoner,  in  conjunc- 
tion with  whom  he  himself  committed  the  crime.  R.  v.  Balmore,  1 
Hale,  P.  C.  305.  But  if  he  is  charged  in  the  same  indictment,  and  is 
put  upon  his  trial,  he  cannot  be  called.  If  he  is  charged  in  the  same 
indictment,  but  not  given  in  charge  to  the  jury,  and  his  trial  is  post- 
poned, he  may  be  called  (without  being  acquitted)  either  for  the  crown 
or  the  defence ;  but,  as  stated,  supra,  if  called  for  the  crown,  the  bet- 
ter course  is  to  take  an  acquittal ;  and  if  called  for  the  defence,  no  ao- 
quittal  need  be  taken.  R.  v.  Bradlaugh,  15  Cox,  C.  C.  217;  R  v. 
rayne,  supra.^ 


Aocomplioe — promiBe  of  pardon.  Although  Lord  Hale  thought 
that  if  a  man  had  a  promise  of  pardon  if  he  gave  evidence  against  one 
of  his  confederates,  this  disabled  his  testimony,  2  Hale,  P.  C.  280 ;  yet 
it  was  fully  settled,  before  the  statutes  were  passed  which  removed  the 
disabilities  of  lyitnesses  on  the  groimd  of  interest,  that  such  a  promise, 
however  it  might  affect  the  credibility  of  the  witness,  would  not 
destroy  his  competency.  R.  t?.  Tonge,  Kelynge;  IPhill.  Ev.  90, 
10th  ed. 

^  United  States  v.  Heany,  4  WaslL  C.  C.  428.  Defendants  jointly  indicted  for  a  riot| 
cannot  be  witnesses  for  or  against  each  other,  until  they  are  dischai^ged  from  the  prosr* 
ecution  or  convicted.  State  v,  Mooney  et  al.,  1  Yers.  431.  lOmtra^  as  to  beinff  a 
witness  for  the  State,  although  awaiting  triaL  Carroll  v.  State,  5  Neb.  31 ;  or  under 
remand  having  pleaded  ^ity.  Lee  v.  State,  61  Miss.  566.1  The  cestimony  of  an 
accomplice  who  nas  been  joineid  in  the  same  indictment  with  tne  principal,  is  admissi- 
ble for  defendant  onlv  when  he  has  been  acquitted,  or  when  the  defendants  are  tried 
severally.  Armistead  v.  State,  18  G  a.  704.  One  of  several  jointlv  indicted  for  the 
same  onence  cannot  be  a  witness  for  his  co-defendants,  until  he  has  ceased  to  be  a 
party,  either  b^  an  entr^  of  nolU  protequl  as  to  him,  a  verdict  of  acquittal,  or  a  judg- 
ment against  him  as  guilty  upon  nis  confession  or  otherwise.  State  v.  Young,  39  N. 
H.  283 ;  State  v.  Nash,  7  Clark,  347.  One  of  several  jointly  indicted  is  not  competent 
for  the  other.  State  v.  Edwa^ds^  19  Mo.  674 ;  People  r.  Donelly,  2  Park.  C.  K.  182; 
State  V.  Dumphey,  4  Minn.  43d.  [Even  when  tried  seperately.  Staup  v.  Common- 
wealth, 74  Pa.  St.  458 ;  Kehoe  v.  Commonwealth,  85  Pa.  St  127 :  Rutter  r.  State,  4 
Tex.  App.  57 ;  Booth  v.  State,  Id.  202.^  Where  two  persons  inaicted  jointly  for  a 
felony,  daim  separate  trials,  the  one  tried  first  is  not  entitled  to  have  the  other  ex- 
amined as  a  witness  in  his  behalf.  Mclntyre  r.  People,  5  Seld.  38 ;  contra^  Lazier  r. 
Commonwealth,  10  Gratt.  708.  When  an  accomplice  or  co-defendant  in  a  criminal 
proceeding  elects  to  be  tried  separately,  he  is  a  competent  witness  for  the  other.  Peo- 
ple V,  Labra,  5  Cal.  183;  State  v.  Stotts,  26  Mo.  307 ;  Marshall  v.  State,  8  Ind.  498; 
Sloan  V.  State.  9  Id.  565 ;  Hunt  r.  State,  10  Id.  69 ;  Moss  v.  State,  17  Ark.  327.  See 
State  V,  Drawdy,  14  Rich.  (Law)  87 ;  Mckenzie  v.  State,  24  Ark.  636 ;  Brown  r.  State, 
Id.  620;  State  v.  Jones,  51  Me.  125;  People  r.  Newberry,  20  Cal.  439 :  George  r.  States 
39  Miss.  570.  S.  The  common  law  rule  on  the  point  is  not  altered  by  the  Maiylana 
Evidence  Act  of  1864.    Davis  r.  State,  38  Md.  15. 
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Acooxnplioe — corroboration  of.  The  state  of  the  law  as  to  the 
oorroboration  of  aooomplioes  is  somewliat  peculiar.  It  has  been  re- 
peatedly laid  down  that  a  conviction  on  the  testimony  of  an  accomplice 
uncorroborated  is  l^al.  The  point  was  considered  by  the  twelve 
judges,  and  so  decided  in  B.  t;.  Attwood,  1  Lea.  464 ;  and  again,  in 
R.  V.  Diirham,  Id.  478.  And  that  the  rule  is  so  has  also  been  aclvnowl- 
edged  by  Lord  Hale,  1  Hale,  P.  C.  304,  305 ;  Lord  EUenborough, 
R.  V.  Jones,  2  Campb.  132  ;  Lord  Denman,  R.  v.  Hastings,  7  C.  &  P. 
152,  32  K  C.  L.;  Alderson,  B.,  R.  v.  Wilks,  Id.  273;  Guniey,  J., 
R.  V.  Jarvis,  2  Moo.  &  R.  40  ;  and  lastly,  by  the  Court  of  Criminal 
Appeal,  in  R.  v,  Stubbs,  25  L.  J.,  M.  C.  16.  See,  also,  R.  v.  Boyes, 
IB.  &S.  311,  101  E.  C.  L.^ 

*  Case  of  Brown  et  al.,  2  Rog.  Rec.  38 ;  People  v,  Reeder,  1  Wheel.  C.  C.  418 ;  Mc- 
Dowell's Case,  5  Bog.  Bee.  94.  Upon  the  trial  of  an  indictment,  an  accomplice  in  the 
commission  of  the  ofience  is  a  competent  witness  for  the  prosecation ;  and  the  testi- 
mony of  a  witness  thus  situated  will,  if  the  jury  are  fully  convinced  of  its  truth,  war- 
rant the  conviction  of  the  defendant,  though  it  be  uncorroborated  by  other  testimony. 
People  V.  Costello,  1  Denio,  53.  But  it  is  most  proper  to  acquit,  where  the  testimony 
of  an  accomplice  is  not  corroborated  in  material  circumstances.  Commonwealth  v. 
Grant,  Thatcher's  C.  C.  438.  Where  the  direct  charge  rests  for  its  proof  upon  the 
testimony  of  accomplices,  it  is  sufficient  to  convict  if  it  be  corroborated  by  the  evidence 
of  credible  witnesses,  although  such  evidence  has  only  an  indirect  tendency  to  estab- 
lish tlie  commission  of  the  particular  oflienccs  charged.  People  v.  Davis,  21  Wend. 
309.    The  evidence  of  an  accomplice  is  altogether  for  the  jury,  and  they,  if  they 

g lease,  may  act  upon  it  without  any  confirmation  of  his  statement.  State  v.  Brown,  3 
trob.  503.  [Earll  v.  People,  73  111.  329 ;  White  v.  State,  62  Miss.  216 ;  Fitzcox  v.  State, 
Id.  923;  State©.  Jones,  04  Mo.  391.  Chntra,  Irvin  r.  State,  1  Tex.  App.  301.J 
There  may  be  a  conviction  on  the  uncorroborated  evidence  of  an  accomplice.  Stock- 
ing V.  State,  7  Ind.  326 ;  Dick  t'.  State,  30  Miss.  593  ;  State  v.  Stebbins,  29  Conn.  403 ; 
State  V.  Watson,  31  Mo.  361 ;  Steinham  v.  United  States,  2  Paine,  C.  C.  168.  [State 
V.  Betsall,  11  W.  Va.  703.1  Contra,  Upton  v.  State,  5  Qark,  405 ;  State  v.  Howard, 
32  Vt  330 ;  State  v,  Willis,  9  la.  582.  [See  Boach  r.  State,  4  Tex.  App.  46 ;  Miller  v. 
State,  Id.  20I.]  The  uncorroborated  testimony  of  an  accomplice  should  be  received 
with  great  caution,  and  the  court  should  always  so  instruct  the  jury ;  but  they  are  not 
to  be  instructed  that  in  point  of  law  a  conviction  cannot  be  obtained  upon  such  testi- 
mony. People  V.  Costello,  1  Denio,  83.  As  to  evidence  in  corroboration  of  an  accom- 
plice. State  f.  Ford,  3  Strob.  517 ;  State  ».  Walcott,  21  Conn.  272.  [State  v.  Keller- 
man,  14  Kan.  135.]  Evidence  oSerod  in  corroboration  of  the  testimony  of  an  accom- 
plice, in  other  respects  unobjectionable  is  competent,  although  it  does  not  go  so  far 
as  to  implicate  the  defendant.  State  r.  Watson,  31  Mo.  301.  [Under  Iowa  code  the 
corroborating  testimony  may  be  circunLstantial.  State  v.  Stanley,  48  Iowa,  221.]  One 
who  purchases  intoxicating  liquor  sold  contrary  to  law,  for  the  express  purposes  of 
prosecuting  the  seller  for  an  unlawful  sale,  is  not  an  accomplice,  and  is  a  competent 
witness  on  tUo  trial  of  the  seller,  but  the  jury  should  be  instructed  to  receive  his  evi- 
dence with  the  greatest  caution  and  distrust  Commonwealth  v.  Downing,  4  Gray,  29. 
[People  V.  Barric,  49  Cal.  242 ;  State  v.  McKean,  30  la.  343.]  When  Uie  only  evi- 
dence was  the  testimony  of  accomplices,  the  judge  advised  the  jury  to  acquit^  but  in- 
structed them  that  if  upon  the  whole  evidence  they  were  convinced  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defendant,  they  should  find  a  verdict  of  guilty ;  held,  that 
the  defendant  had  no  ground  of  exception.  Commonwealth  v.  Price,  10  Gray,  472. 
As  to  the  necessity  of  corroboration :  see  further.  Bird  v.  State,  30  Ala.  279 ;  Com- 
monwealth F.  Brooks,  9  Gray,  299 ;  Johnson  v.  State,  4  Gr.  65 ;  State  v.  Thornton,  20 
la.  79 ;  People  v.  Evans,  40  N.  Y.  1.  [Wyoming  County  r.  BardweU,  84  Pa.  St  104 ; 
Hester  v.  Commonwealth,  85  Pa.  St  139.J 

When  an  accomplice  and  his  wife  are  witnesses  for  the  prosecution  in  a  criminal 
trial,  the  wife  is  a  competent  witness  to  prove  any  independent  facts  not  sworn  to  by 
her  husband,  and  not  forming  any  ]}art  of  his  act&  although  those  facts  fasten  a  guiltjir 
knowledge  on  the  defendant  United  States  v,  Horn,  5  Blatch.  C.  C.  102.  The  testi- 
mony of  a  feigned  accomplice  does  not  require  corroboration.  People  v.  Farrell,  30 
CaL  316.    [OunpbeU  v.  Commonwealth,  84  Pa.  St  187.]    Pending  indictment  not 
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But  while  the  law  is  thus  fully  established,  the  practice  of  judges  is 
almost  invariably  to  advise  juries  not  to  convict  upon  the  evidence 
of  an  accomplice  who  is  uncorroborated,  and  sometimes  judges,  where 
the  testimony  of  the  accomplice  is  the  only  evidence,  take  upon  them- 
selves to  direct  an  acquittal  of  the  prisoner.  Of  course  it  is  always 
proper  for  a  judge  in  the  exercise  of  his  discretion  to  advise  a  jury 
to  acquit  the  prisoner  in  any  case,  but  it  is  submitted  that  it  is  not 
usually  his  province  to  direct  an  acquittal  unless  there  be  no  l^al 
evidence  against  the  prisoner,  which  in  the  face  of  the  above  deci- 
sions cannot  be  the  case  if  an  accomplice  has  given  evidence  against 
him.  The  almost  absolute  terms,  moreover,  in  which  judges  state 
it  to  be  their  practice  to  advise  juries  not  to  convict  in  such  cases,  leave 
it  impossible  to  conceive  in  what  case  the  principle  so  frequently  ac- 
knowledged in  the  cases  above  quoted  is  to  receive  any  application. 
And  lastly,  the  practice,  already  alluded  to,  awte,  p.  131,  of  not 
*1  *^*^1  *permitting  the  accomplice  to  be  called  until  it  appears  that  his 
J  evidence  can  be  satisfactorily  corroborated,  can  only  be  justified 
on  the  assumption  that  on  his  evidence,  uncorroborated,  a  legal  con- 
viction could  not  be  founded.  Thus  the  law  remains  in  that  anomalous 
state  in  which  the  bare  existence  of  a  principle  is  acknowledged,  but 
which  principle  is  constantly  disapproved  of  and  frequently  violated. 
As  the  law  now  stands,  it  is  universally  agreed  by  aU  the  authorities 
that,  if  the  accomplice  were  uncorroborated,  a  judge  would  be  wrong 
who  did  not  advise  the  jury  not  to  convict ;  whereas  the  Court  of 
Criminal  Appeal  would  be  bound  to  pronounce  an  opinion  that  a  judge 
who  did  not  so  advise  them  was  right. 

Aooompliee — ^nature  of  corroboration.  Another  point  which 
arises  with  respect  to  the  corroboration  of  accomplices,  and  upon  which 
the  authorities  are  by  no  means  so  well  agreed,  is  as  to  what  is  the 
nature  of  the  corroboration  which  ought  to  be  required.  We  say 
required,  but  it  is  rather  difficult  to  say  by  what  or  now  the  require- 
ment is  to  be  exacted,  for  by  law  no  corroboration  is  required  at  all. 
See  R^.  V.  Gallagher,  15  Cox,  C.  C.  292.  Probably  the  word  has 
been  used  in  forgetfiilness  of  the  principle  we  have  just  been  discuss- 
ing, and  which  only  seems  to  be  remembered  when  its  existence  is 
called  in  question.  The  practice,  however,  is  for  the  present  purpose 
much  more  important  than  the  principle,  and  we  shall^  therefore, 
consider  how  far  the  evidence  ought  to  be  corroborated.* 

admissible  to  show  that  witness  is  an  acoomplioe.  Craft  v.  State,  3  Ran.  450.  On  the 
trial  of  an  indictment  for  advising  and  procuring  a  pregnant  woman  to  take  a  certain 
medicine  with  intent  to  procure  her  miscarriage^  the  female  does  not  stand  legally  in 
the  situation  of  an  accomplice.  Dunn  v.  People,  29  N.  Y.  623 ;  Commonwealth  v. 
Wood,  11  Gray,  85.  [Commonwealth  v.  Boynton,  116  Mass.  343.1  A  woman  on  whom 
abortion  is  practiced  is  to  be  regarded  as  an  accomplice.  People  v.  Josalyin,  39  CaL 
393.    a 

Betters  at  the  same  game  are  not  accomplices.  Stone  v.  State,  3  Tex.  Anp.  375.  A 
witness  present  at  an  arson,  although  he  conceals  his  knowledge,  unless  ne  aids  and 
abets,  procures  or  participates  in  the  crime,  is  not  an  aceomplice  who  requires  to  be 
corroborated.    Allen  v.  State,  74  Ga.  769. 

^  It  is  not  necessary  that  the  testimony  of  an  accomplice  should  be  ooiroborated  in 
ffvety  material  point    Croft  v.  State,  3  Kansas,  450.    S. 
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It  must  be  reoollected  that  an  accomplice  is  in  most  cases  present  at 
the  committal  of  the  offence  ;  and  even  if  not  so,  he  may  be  presumed 
to  be  on  those  terms  of  intimacy  with  the  accused  which  would  render 
his  knowledge  of  all  the  circumstances  attending  the  commission  of 
the  crime  extremely  probable.  There  may  be  many  witnesses  there- 
fore who  give  testimony  which  agrees  with  that  of  the  accomplice,  but 
which,  if  it  does  not  serve  to  identify  the  accused  parties,  is  no  cor- 
roboration of  the  accomplice ;  the  real  danger  being  that  the  accom- 
plice should  relate  the  circumstances  truly,  and  at  the  same  time  at- 
tribute a  share  in  the  transaction  to  an  innocent  person. 

It  may  indeed  be  taken  that  it  is  almost  the  universal  opinion  that 
the  testimony  of  the  accomplice  should  be  corroborated  as  to  the  person 
of  the  prisoner  against  whom  he  speaks.  This  was  so  held  by  Patte- 
son,  J.,  in  R.  v.  Addis,  6  C.  &  P.  388, 25  E.  C.  L. ;  and  again,  in  R.  v. 
Kelsey,  2  Lew.  45  ;  by  Williams,  J.,  in  R.  v.  Webb,  6  C.  &  P.  595,  25 
E.  C.  L. ;  by  Alderson,  B.,  in  R.  v.  Wilks,  7  C.  &  P.  272,  32  E.  C.  L. ; 
and  by  Lord  Abinger,  C.  B.,in  R.  v.  Farlar,  8  C.  &  P.  106,  34  E.  C.  L.^ 

And  in  the  later  case  of  R.  v.  Stubbs,  25  L.  J.,  M.  C.  16,  Parke, 
B.,  said,  "  My  practice  always  has  been  to  tell  the  jury  not  to  convict 
the  prisoner,  unless  the  evidence  of  the  accomplice  be  confirmed,  not 
only  as  to  the  circumstances  of  the  crime,  but  also  as  to  the  person  of 
the  prisoner;"  and  Cresswell,  J.,  added,  "You  may  take  it  for 
granted,  that  the  accomplice  was  at  the  committal  of  the  offence,  and 
may  be  corroborated  as  to  the  facts  ;  but  that  has  no  tendency  to  show 
that  the  parties  accused  were  there." 

What  appears  to  be  required  is,  that  there  should  be  some  fact 
deposed  to  independently  altogether  of  the  evidence  of  the  accom- 
plice, which,  taken  by  itself,  leads  to  the  inference  not  only  that  a 
crime  has  been  committed,  but  that  the  prisoner  is  implicated  in  it. 
Thus  upon  an  indictment  for  receiving  a  sheep  knowing  it  to  have 
♦been  stolen,  an  accomplice  proved  that  a  brother  of  the  pris-  r^^ « . 
oner  and  himself  had  stolen  two  sheep,  and  that  the  brother  L 
gave  one  of  them  to  the  prisoner,  who  carried  it  into  the  house  in  which 
the  prisoner  and  his  father  lived,  and  the  accomplice  stated  where  the 
skins  were  hid.  On  the  houses  of  the  prisoner's  father  and  the  ac-- 
complice  being  searched,  a  quantity  of  mutton  was  found  in  each, 
which  had  formed  parts  of  two  sheep  corresponding  in  size  with  those 
stolen,  and  the  skins  were  found  in  tne  place  named  by  the  accomplice. 
Patteson,  J.,  held  that  this  was  sufficient :  the  finding  of  the  mutton 
in  the  possession  of  the  prisoner  in  itself  raising  an  implication  of 
guilt  on  his  part,  which  the  testimony  of  the  adcx)mplice  confirmed. 

What  is  safficient  oorroboration.  Commonwealth  v.  Drake,  1 24  Mass.  21 ;  State  r,  Graff 
47  lowa^  384 ;  Jones  v.  State,  3  Tex.  App.  575 ;  Gillian  v.  State,  3  Tex.  App.  132. 
Flight  is  eyidenoe  which  will  corroborate  an  aocomplioe.    Rom  v.  State,  74  Ala.  532. 

1  Wright  V.  State,  43  Tex.  170;  Nourse  v.  State,  2  Tex.  App.  304 ;  Davis  v.  State, 
Id.  588;  Smith  v.  State,  59  Ala.  104;  Hoyle  v.  State,  4  Tex.  App.  239;  Jackson  v. 
State,  Id.  292 ;  Jones  v.  State,  Id.  529 ;  Stater.  Dietz,  67  Iowa,  220 ;  Robinson  r. State, 
16  Tenn.  146 ;  People  n  Orfe,  4  N.  Y.  Crim.  Eep.  349.  But  see  State  v.  Williamson, 
42  Conn.  261 ;  People  v.  Cloonan,  50  OaL  449. 
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R.  V.  Birkett,  8  C.  &  P.  732,  34  E.  C.  L.  It  is  not  necessary  that  the 
acoomplioe  should  be  corroborated  in  every  particular ;  but  mere  must 
be  a  sufficient  amount  of  confirmation  to  satisfy  the  jury  of  the  truth 
of  his  story.     Reg.  v,  Gallagher,  15  Cox,  C.  C.  292. 

The  point  about  which  the  opinions  of  judges  appear  to  have  fluc- 
tuated, is  as  to  whether  where  several  are  indicted,  andtheevidence-of 
the  accomplice  is  confirmed  as  to  some  only  and  not  as  to  others,  the  jury 
ought  to  be  advised  to  acquit  those  against  whom  there  is  no  c()rrob<>- 
ration.  On  the  one  hand  it  is  strongly  uiged  in  a  note  by  Mr.  Starkie 
to  the  case  of  R.  v.  Dawber,  3  Stark.  N.  F.  C.  34  (n),  that  a  witness, 
if  believed  at  all,  must  be  believed  in  ioto^  and  he  cannot  be  considered 
as  speaking  the  truth  as  to  some  of  the  prisoners  and  not  as  to  the 
others.  The  view  of  Mr.  Starkie  is  supported  by  tlie  case  to  whidi 
the  note  is  appended  ;  there,  on  the  trial  of  several  prisoners,  an  ac- 
complice who  gave  evidence  was  confirmed  in  his  testimony  with  re- 
gard to  some  of  the  prisoners,  but  not  as  to  the  rest ;  Bayley,  J.,  in- 
formed the  jury  that  if  they  were  satisfied  by  the  confirmatory  evi- 
dence, that  the  accomplice  was  a  credible  witness,  they  might  act  upon 
his  testimony  with  respect  to  others  of  the  defendants,  tnough  as  &r 
as  his  evidence  affected  them,  he  had  received  no  confirmation  :  and  all 
the  defendants  were  convicted.  But  to  tlie  argument  used  by  Mr, 
Starkie  it  may  be  answered,  that  the  whole  practice  of  requiring 
corroboration  is  founded  on  the  supposition  that  there  are  d^rees  of 
credibility,  and  that  an  accomplice,  though  not  absolutely  incredible, 
is  only  credible  when  confirmed ;  and  that  he  will  only  speak  the 
truth  in  part  is  just  as  probable  as  that  he  will  not  speak  the  truth  at 
all.  And  this  is  the  view  that  has  been  taken  in  the  majority  of  the 
cases ;  thus  in  R.  v.  Wells,  M.  &  M.  326,  where  an  indictment  was 
preferred  against  several  as  principals  and  accessories,  the  case  was 
proved  by  'the  testimony  of  an  accomplice,  who  was  confirmed  as  to 
the  accessories,  but  not  as  to  the  principal ;  Littledale,  J.,  advised  the 
jury  that  the  case  ought  not  to  be  considered  as  proved  against  the 
princiml,  and  that  all  the  prisoners  ought,  therefore,  to  be  acquitted. 
So  in  R.  V.  Morris,  7  C.  &  P.  270,  32  E.  C.  L.,  on  an  indictment 
against  A.  as  principal  and  B.  as  receiver,  where  the  evidence  of  an 
accomplice  was  corroborated  as  against  A.,  but  not  as  against  B.,  Alder- 
son,  B.,  thought  that  it  was  not  sufficient;  and  in  R.  v.  Stubbs, «upra, 
Jervis,  C.  J.,  said,  "there  is  another  point  to  be  noticed;  when  an  ac- 
complice speaks  as  to  the  guilt  of  three  prisoners,  and  his  testimony  is 
confirmed  as  to  two  of  them  only,  it  is  proper,  I  think,  for  the  judge  to 
advise  the  jury,  that  it  is  not  safe  to  acton  his  testimony  as  to  the  third 
person  in  respect  of  whom  he  is  not  confirmed ;  for  the  accomplice 
may  speak  truly  as  to  all  the  fiicts  of  the  case,  and  at  the  same  time 
^|ng-|  '''in  his  evidence  substitute  the  third  person  for  himself  in  his 
-I   narrative  of  the  transaction.'^ 

Aoeomplice — ^by  whom  to  be  corroborated.  The  practice  of  re- 
quiring the  evidence  of  an  accomplice  to  be  confirmed,  appears  to  apply 
equally  when  two  or  more  accomplices  are  produced  against  a 
prisoner.    In  a  case  where  two  accomplices  spoke  distinctly  to  the 
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prisoner^  Littledale,  J.^  told  the  jtuy,  that  if  their  statements  were  the 
only  evidence,  he  oould  not  advise  them  to  convict  the  prisoner,  adding, 
that  it  was  not  usual  to  convict  on  the  evidence  oi  one  accomplice 
without  confirmation,  and  that  in  his  opinion  it  made  no  difference 
whether  there  were  more  accomplices  than  one.  R.  v.  Noakes,  5  C. 
&  P.  326,  24  E.  C.  L.  Sed  qu.  In  one  case  it  was  held  by  Mr. 
Justice  Park,  that  a  confirmation  by  the  wife  of  an  accomplice  was  in- 
sufficient, OS  the  wife  and  the  accomplice  must  be  considei'cd  as  one 
for  this  purpose.  R.  v.  Neale,  7  C.  &  P.  168,  32  E.  C.  L.  See  also 
B.  V.  Jellyman,  8  C.  <&  P.  604^  34  E.  C.  L.,  aoo.  As  to  which  also, 
quoere} 

Aeoomplioe — Bitaation  of  aa  aooomplioe  when  called  as  a  wit- 
ness. Where  a  prisoner,  arraigned  for  treason  or  felony,  confessed  the 
&ct  before  plea  pleaded,  and  appealed  or  accused  others  his  accom- 
plices in  the  same  crime,  this,  whidi  was  termed  approvement,  and  which 
was  only  admitted  at  the  discretion  of  the  court,  entitled  him  to 
pardon.  But  as  the  practice  of  appeal  in  cases  of  treason  and  felony 
IS  now  abolished  (59  Greo.  3,  c  46),  this  consequence  of  it  has  also 
'Ceased. 

The  practice  now  adopted  is  for  the  magistrate  before  whom  the 
accomplice  is  examined,  or  for  the  court  before  which  the  trial  is  had, 
to  direct  that  he  shall  be  examined,  upon  an  understanding,  that  if  he 
gives  his  evidence  in  an  unexceptionable  manner,  he  shall  be  recom- 
mended for  a  pardon.  But  this  understanding  cannot  be  pleaded 
by  him  in  bar  of  an  indictment,  nor  can  he  avail  himself  of  it  at  his 
trial,  for  it  is  merely  an  equitable  claim  to  the  mercy  of  the  crown, 
from  the  mi^gistrate's  express  or  implied  promise  of  an  indemnity  upon 
certain  conditions  that  have  been  performed.  It  can  only  come  before 
the  court  by  way  of  application  to  put  off  the  trial,  in  order  to  give 
the  party  time  to  apply  elsewhere.    R.  v.  Rudd.,  Cowp.  331 ;  1  L^h, 

'  An  aooomplice  may  be  corroborated  by  his  wife.  State  v.  Moon,  25  la.  128. 
[Blackburn  v.  Commonwealth,  12  Bosh,  (Ky.)  180.  Admissions  made  by  the  prisoner 
are  sufficient  to  corroborate  the  accomplice.  People  v.  Cleyeland.  49  Cal.  578.1  One 
who  confesses  himself  guilty  of  a  felony,  and  accuses  others  of  the  same  crime,  in 
order  to  shield  himself  from  punishment,  is  an  approver,  and  as  such  is  an  incompe- 
tent witness:  but  a  oonfeaasion  of  other  felonies  wul  not  make  (he  party  confessing  an 
approver.  Myers  v.  Peo{>le,  26  111.  173 ;  Gray  v.  People,  Id.  344.  An  accomplice 
giving  evidence  against  lus  associate  in  crime^  does  not  thereby  become  entitled  to 
pardon.  Commonwealth  v.  Dabnev^  1  Bob.  696.  An  accomplice  used  as  a  witness 
for  the  State  is  not  entitled  to  his  discharge  as  a  matter  of  right ;  he  must  abide  by 
the  discretion  of  the  court  and  prosecuting  attorney.  Cnmmings  v.  State,  4  Kan.  225. 
Commonwealth  may  proceed  against  accomplice  who  has  turned  State's  evidence. 
Commonwealth  v.  Brown,  103  Mass.  422 ;  Same  v.  Denehy,  Id.  424.  An  accomplice 
testifving  for  the  ^vemment,  on  cross-examination,  need  not  disclose  his  criminality 
in  other  cases.  Pitcher  v.  People,  16  Mich.  142.  An  accomplice,  who  has  testified 
to  facts  criminating  the  prisoner  and  himself  cannot  afterwards  decline  to  answer  a 
question,  upon  the  ground  that  it  will  criminate  himself.  Commonwealth  v.  Price, 
10  Gray,  4/2 ;  Commonwealth  v.  Knapp,  10  Pick.  478.  Ah  accomplice,  who  turns 
State's  evidence,  can  keep  back  nothing.  Alderman  v.  People,  4  Mien.  414 ;  State  r. 
Condry,  5  Jones^  Law,  418.  When  an  aooomplice  has  a  promise  from  the  attomev- 
genenu,  that  he  shall  not  be  prosecuted  if  he  will  become  State's  evidence,  and  make 
a  full  disclosure,  and  upon  such  promise  he  makes  a  confession,  but  refuses  afterwards 
to  testify,  it  was  held  that  he  might  be  put  on  his  trial,  and  the  confession  given  in 
•▼idenoe  against  him.    GoiniDoawealihr..Kiii^p,,10  Pick.  478.   S. 
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115.  So  where  two  prisoners,  under  sentenoe  for  murder,  on  being 
brought  before  the  K.  B.  by  habeas  corpus^  were  asked  what  they 
had  to  say  why  execution  should  not  be  awarded  against  them,  and 
one  of  them  pleaded,  ore  tenuSj  that  the  king,  by  proclamation  in 
the  Gazette,  had  promised  pardon  to  any  person,  except  the  actual 
murderer,  who  should  give  information  whereby  such  murderer 
should  be  apprehended  and  convicted ;  and  that  he,  not  being  the 
actual  murderer,  had  given  such  information,  and  iiiereby  entitled 
himself  to  the  pardon ;  such  plea,  or  demurrer  ore  teniis  by  the 
attorney-general,  was  held  not  sufficient.  R.  v.  Garside,  2  A.  <&  £. 
266,  29  E.  C.  L.  After  giving  his  evidence,  but  not  in  such  a  way  as 
to  entitle  him  to  fiivor,  an  accomplice  is  frequently  indicted  for  the 
same  offence  (see  posl) ;  and  though  he  may  have  conducted  himself 
properly,  he  is  sometimes  proceeded  against  for  other  offences.  Thus 
where  an  accomplice  was  admitted  to  give  evidence  against  a  prisoner 
for  receiving  stolen  goods,  and  the  latter  was  convicted,  and  the 
witness  was  afl:erwara8  prosecuted  in  another  county  for  horse 
stealing,  and  convicted ;  a  doubt  arising  whether  this  case  came 
*1  *^n  *^^*'^'^  *^^  equitable  claim  to  mercy,  it  was  referred  to  the 
J  judges,  who  were  unanimously  of  opinion,  that  tlie  pardon  was 
not  to  extend  to  offences  for  which  the  prisoner  might  be  liable  to 
prosecution  out  of  the  county,  and  the  prisoner  underwent  his  sentence, 
il.  r.  Duoe,  1  Bum's  Justice,  281,  30th  ed.  So  where  an  accomplice 
who  had  lieen  admitted  as  a  witness  against  his  companions,  on  a 
charge  of  highway  robbery,  and  had  conducted  himselt  properly,  was 
afterwards  tried  himself  for  burglary,  Garrow,  B.,  submitted  the  point 
to  the  judges,  whether  he  ought  to  have  been  tried  after  the  promise 
of  pardon  ;  but  the  judges  were  all  of  opinion,  that  though  examined 
as  a  witness  for  the  crown,  on  the  application  of  the  counsel  for  the 
prosecution,  there  was  no  legal  oWection  to  his  being  tried  for  any 
offence  with  which  he  was  charged,  and  that  it  rested  entirely  in  the 
discretion  of  the  judge  whether  to  recommend  a  prisoner  in  such  a 
case  to  mercy.  R.  v.  Lee,  Russ.  &  Ry.  361 ;  1  Bum,  212 ;  R.  v.  Brunton, 
Id.  454.  With  respect  to  other  offences,  therefore,  the  witness  is 
not  bound  to  answer  on  his  cross-examination.  R.  v.  West,  1  Phill. 
Ev.  91, 10th  ed.  (3).  Where  a  receiver  discovered  the  principals  in  a 
felony  under  a  promise  of  favor,  and  also  discloses  another  felony  of 
the  same  kind  under  an  impression  that  by  the  course  he  had  taken 
he  had  protected  himself  from  the  consequences ;  Coleridge,  J.,  re- 
commended the  counsel  for  the  prosecutor  not  to  proceed  with  the  in- 
dictment against  the  receiver  for  such  other  felony,  adding,  however, 
that  if  it  was  persisted  in  he  was  bound  to  try  the  case.  The  recom- 
mendation of  the  learned  judge  being  yielded  to,  an  acquittal  was  taken. 
R.  V.  Garside,  2  Lew.  C.  C.  38. 

A  prisoner  who,  after  a  felse  representation  made  by  him  by  a  eon- 
stable  in  gaol,  that  his  confederates  had  been  taken  into  custody, 
made  a  confession,  and  was  admitted  as  a  witness  against  his  asso- 
ciates, but  on  the  trial  denied  all  knowledge  of  the  subject,  was  after- 
wards tried  and  convicted  upon  his  own  confession  ;  and  the  conviction 
was  upheld  by  all  the  judges.    R.  v.  Burley,  2  Stark.  Ev.  13,  3rd  ed. 


INCX)MPETENCY  OP  WITNESSES.  207 

So  where  in  a  case  of  burglary  an  accomplice,  who  had  been  allowed  to 
go  before  the  grand  jury  as  a  witness  for  the  crown,  upon  the  trial 
pretended  to  be  ignomant  of  the  facts  on  which  he  had  before  given 
evidence ;  Coleric^e,  J.,  ordered  a  bill  to  be  preferred  against  him, 
to  which  he  pleaded  guiltj^,  and  judgment  of  death  was  recorded.  R. 
V.  Moore,  2  Lew.  C.  C.  37.  So  where  an  accomplice,  after  making  a 
foil  disclosure  before  the  committing  magistrate,  refused  when  before 
the  grand  jury  to  rive  any  evidence  at  all ;  Wightman,  J.,  ordered  his 
name  to  be  inserted  in  the  bill  of  indictment,  and  he  was  convicted  on 
his  own  confession.  R.  v.  Holtham,  Staff.  Spr.  Ass.  1843,  3  Russ. 
Cri.  601,  5th  ed.  (h).  So  where  an  accomplice  who  was  called  as  a 
witness  against  several  prisoners,  gave  evidence  which  showed  that 
all,  except  one,  who  was  apparently  the  leader  of  the  gang,  were  pre- 
sent at  a  robbery,  but  refused  to  give  any  evidence  as  to  that  one 
being  present,  and  the  jury  found  all  the  prisoners  guilty ;  Parke,  B., 
thinking  that  the  accomplice  had  refused  to  state  uiat  the  particular 

grisoner  was  present  in  order  to  screen  him,  ordered  the  aocomplioe  to 
e  kept  in  custody  till  the  next  assizes,  and  then  tried.  R.  v,  Stokes, 
Staff  Spr.  Ass.  1837,  3  Russ.  Cri.  601,  6th  ed.  (A).  The  prisoner 
made  a  statement  to  a  constable,  and  then  repeated  it  to  a  magistrate 
upon  oath.  He  then  made  a  further  statement  on  oath,  adding,  ^^  I 
came  here  to  save  myself.^^  Subsequently,  he  refosed  to  prosecute. 
It  was  held  by  five  judges  out  of  nine  that  both  the  statements  made 
*by  him  were  receivable  in  evidence  against  him  ;  and  by  seven  r*  1 07 
out  of  nine  that  the  first  statement  was  admissible.  R.  v.  Gil-  ^ 
lis,  11  Cox,  C.  C.  R.  (Irish)  69. 

In  Scotland,  the  course  pursued  with  r^ard  to  an  accomplice  who 
has  been  admitted  against  his  confederates,  differs  Trom  that  adopted 
by  the  English  law,  and  seems  better  calculated  to  forther  the  ends  of 
justice.  "  It  has  been  long  an  established  principle  of  our  law,"  says 
Mr.  Alison,  "  that  by  the  very  act  of  calling  the  aoeitia  and  putting  him 
in  the  box,  the  prosecutor  debars  himself  from  all  title  to  molest  him 
for  the  future,  with  relation  to  the  matter  libelled.  This  is  always 
explained  to  the  witness  by  the  presiding  judge  as  soon  &s  he  appears 
in  court,  and  consequently  he  gives  his  testimony  under  a  feeling  of 
absolute  security,  as  to  the  enect  which  it  may  have  upon  himself. 
If,  therefore,  on  any  foture  occasion,  the  witness  should  be  subjected 
to  a  prosecution,  on  account  of  any  of  the  matterd  contained  in  the 
libel  on  which  he  was  examined,  the  proceedings  would  be  at  once 

Slashed  by  the  supreme  court  This  privily  is  absolute,  and 
together  independent  of  the  prevarication  or  unwillingness  with 
which  the  witness  may  give  his  testimony.  Justice,  indeed,  may 
often  be  defeated  by  a  witness  retracting  his  previous  disclosures,  or 
refusing  to  make  any  confession  after  he  is  put  into  the  box,  but  it 
would  be  much  more  put  in  hazard,  if  the  witness  was  sensible  that 
his  ftiture  safety  depenaed  on  the  extent  to  which  he  spoke  out  against 
his  associate  at  the  bar.  The  only  remedy,  therefore,  in  such  a  case  is 
committal  of  the  witness  for  contempt  or  prevarication,  or  indicting 
him  for  peijury,  if  there  are  sufficient  grounds  for  any  of  these  pro- 
ceedings.^'    2  Alison's  Prac.  Cr.  Law  of  Scotl.  453. 
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Ordering  witnesses  ont  of  court 188 

Calling  all  witnesses  whose  names  are  on  the  indictment,  ete.'     .  139 
Calling  all  parties  present  at  any  transaction  giving  rise  to  a  cha^ 

of  homicide 139  . 

Becalling  and  questioning  witnesses  by  the  court      ....  140 
Evidence  cannot  be  taken  in  cases  of  felony  hj  consent,  bat  in  cases 

of  misdemeanor  it  ma^ 140 
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Voir  dire 141 

Examination  in  chief— leading  qnestions-HidTerse  witness       •       •  141 

Contradicting  yonr  own  witness 142 
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previous  statements  in  writing 143 

on  what  subjects 144 
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Memorandum  to  refresh  witness's  memory     •       •       •       •       •  146 

Examination  as  to  belief     ....••••••  147 

opinion      •••••••  147 

Ordering  witnesses  out  of  oonrt  In  general  the  court  will,  on 
the  application  of  either  of  the  parties^  direct  that  all  the  witnesses  but 
the  one  under  examination  shall  leave  the  court.^  And  the  right  of 
either  party  to  require  the  unexamined  witnesses  to  retire,  may  be 
exercised  at  any  period  of  the  cause.  Per  Alderson,  B.,  Southey  v. 
Nash,  6  C.  &  F.  632,  25  E.  C.  L.  It  is  said,  that  with  r^ard  to  a 
prisoner,  this  is  not  a  matter  of  right ;  1  Stark.  Ev.  189,  3rd  ed. ;  4 
St.  Tr.  9.  But  whether  it  be  a  matter  of  right  or  of  discretion  for  the 
judge,  in  practice  the  case  of  a  prisoner  forms  no  exception  to  the  gen- 
eral rule.  The  rule  has  been  held  not  to  extend  to  the  attorney  in  the 
cause,  who  may  remain  and  still  be  examined  as  a  witness,  his  assist- 
ance being  in  most  cases  necessary  to  the  proper  conduct  of  the  cause. 
Pomeroy  v.  Baddeley,  Ry.  &  Moo.  N.  P.  C.  430.  But  it  extends  to 
the  prosecutor,  if  it  be  proposed  to  examine  him  as  a  witness,  B.  v. 
Newman,  3  C.  &  Kir.  260,  per  Lord  Campbell,  C.J.  So,  as  it  seems, 
a  physician,  or  other  professional  person,  who  is  called  to  give  an 
opinion  as  a  matter  of  skill  upon  the  circumstances  of  the  case,  may 
be  allowed  to  remain.  By  the  law  of  Scotland,  a  medical  witness  is 

» People  V.  Daffy,  1  Wheel.  C.  C.  123 ;  State  v.  Sparrow,  2  Murph.  487.  As  to  the 
exclusion  of  witnesses  from  the  oonrt  room:  Nelson  r.  State,  2  Swan,  237;  Johnson 
r. State,  14Ga.  55;  Sartorius v. State, 24  Miss.  602;  People r.  Green,  1  Park.C.R.ll; 
Benaway  o.  Conyne,  3  Chandler,  214 ;  State  t.  Sparrow,  3  Hnmphreys,  487 ;  State  v. 
Brookshire,  2  AJa.  303 :  State  v.  Fitzsimmons,  20  Mo.  236.  The  fact  that  a  witnen, 
in  disregard  of  the  order  ot  the  court,  continues  in  the  court  room  while  another  is 
testifying,  does  not  therehy  disqualify  him  as  a  witness.  Grimes  r.  Martin,  10  la. 
347 ;  State  v.  Salge,  2  Not.  321 ;  Giegg  v.  State,  3  W.  Va.  705.  a  State  v.  Hare,  74 
N  C.  591. 

The  court  may,  at  the  request  of  the  solicitor-general,  before  eridence  given,  cause 
the  defendant's  witnesseB  to  be  sworn  and  separated.    Biid  r.  State,  60  (Sk  585. 


EXAMINATION  OF  WITNESSES.  209 

directed  to  remain  in  court  during  the  trial,  till  the  medical  opinion  of 
other  witnesses  b^ns.     AUson's  Prac.  Crim.  Law  of  Scotl.  489. 

If  a  witness  remains  in  court,  after  an  order  made  for  the  witnesses 
on  both  sides  to  withdraw  it  is  said  to  be  a  rule  in  the  Court  of 
'^'Exchequer,  that  such  a  witness  shall  not  be  allowed  to  be  after-  r^.  o^ 
wards  examined.  Att.-Gen.  v,  Bulpit,  9  Price,  4.  It  appears,  ^ 
however,  that  the  rule  in  the  Exchequer  is  confined  to  revenue  cases,  and 
that,  in  other  cases,  the  rule  is  the  same  as  it  is  in  other  courts,  namely, 
that  the  rejection  of  the  evidence  is  entirely  in  the  discretion  of  the  judge ; 
per  Coleridge,  J.,  Thomas  v.  David,  7.  C.  &  P.  350,  32  E.  C.  L. ;  and 
that  it  is  for  him  to  saj  whether,  under  all  the  circumstances  of  the  case, 
he  will  relax  the  order  which  has  been  given.  Parker  t?.  M' Williams, 
6  Bing.  683,  19  E.  C.  L. ;  R.  v.  Colley,  Moo.  &  Malk.  329.  In 
Chandler  v.  Home,  2  Moo.  &  Rob.  423,  Erskine,  J.,  stated  that  it 
was  now  settled  by  all  the  judges  that  the  judge  has  no  right  to  reject 
the  witness  on  this  ground,  however  much  his  wilfiil  disobedience  of 
the  order  may  lessen  the  value  of  his  evidence ;  and  see  also  to  the  same 
effect,  Cobbett  v.  Hudson,  1  E.  &  B.  11,  72  E.  C.  L. ;  22  Law  J.  Q. 
B.  11. 

Calling  all  witnesses  whose  names  are  on  the  indictment,  etc. 
Although  a  prosecutor  was  never  in  strictness  bound  to  call  every  wit- 
ness whose  name  is  on  the  back  of  the  indictment ;  R.  v,  Simmonds, 

1  C.  &  P.  84,  12  E.  C.  L. ;  R.  v.  Wlutbread,  Id.  84  (n) ;  yet  it  is 
usual  to  do  so  in  order  to  afford  the  prisoner's  counsel  an  opportunity 
to  cross-examine  them ;  R.  v.  Simmonds,  supra  ;^  and  if  the  prosecutor 
will  not  call  them,  the  judge  in  his  discretion  may.  Id.,  R.  v.  Taylor, 
Id.  (n) ;  R.  v.  Bodle,  6  C.  &.  P.  186,  25  E.  C.  L.  The  prosecutor  is 
not  bound  to  call  witnesses  merely  because  their  names  are  on  the  back 
of  the  indictment,  but  the  prosecutor  ought  to  have  all  such  witnesses 
in  court,  so  that  they  may  be  called  for  the  defence,  if  they  are  wanted 
for  that  purpose.*  If,  however,  they  are  called  for  the  defence,  the 
person  calling  them  makes  them  his  own  witnesses.     R.  r.  Woodhead, 

2  C.  &  K.  620,  61  E.  C.  It.; per  Alderson,  B.  And  see R. v.  Oassidy. 
1  F.  &  F.  79  ;  from  which  it  appears  that  Pai'ke,  B.,  Cresswell,  J.,  and 
Lord  Campbell,  C.  J.,  agreed  in  this  ruling.* 

The  court  has  no  power  to  oblige  a  prosecutor  to  give  to  a  defendant 

'  The  endorsement  apon  an  information  after  goin^  to  trial  of  the  names  of  ad- 
ditional witnesses  is  ground  for  a  new  trial,  if  done  without  leave  of  court.  People 
V.  Moran,  48  Mich.  639;  Stevens  v.  State,  19  Neb.  647.  But  see  Hill  v.  Peoples,  26 
Mich.  496.  The  mistake  in  the  name  of  a  witness  in  a  list  furnished  to  the  defendant 
is  no  ground  for  his  exclusion  at  the  triaL  State  v.  Burke,  54  N.  H.  92.  By  Illinois 
statute  it  is  mandatory  on  the  grand  jury  to  endorse  the  names  of  those  on  whose 
testimony  the  indictment  is  found,  on  the  indictment.  Andrews  v.  People,  117  IlL  195. 
The  State  may  examine  witnesses  who  are  not  endorsed  on  the  indictment  Ballard  v. 
State,  19  Neb.  609. 

'  Wellar  v.  People,  30  Mich.  16.  Where  one  convicted  of  a  burglarv  is  named  aa  a 
witness  aoainst  one  charged  with  the  same  offenc^  the  accused  is  entitled  to  every  in- 
ference that  could  be  £awn  from  the  failure  oi  the  State  to  call  him.  People  v. 
Gordon,  40  Mich.  716. 

•  Brwder  9.  People^  117  HL  422. 
14 
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the  additions  and  places  of  residence  of  witnesses  named   on  the 
back  of  an  indictment.     R.  v.  Grordon,  2  Dowl.  417 ;  12  Law  J.,  M. 

C.  84. 

Calling  all  parties  present  at  any  transaction  giving  rise  to  a 
charge  of  homicide.  On  a  trial  for  murder,  where  the  widow  and 
daughter  of  the  deceased  were  present  at  the  time  when  the  fatal  blow 
was  supposed  to  have  been  given,  and  the  widow  was  examined  on 
the  part  of  the  prosecution,  Patteson,  J.,  directed  the  daughter  to  be 
called  also,  although  her  name  was  not  on  the  indictment,  and  she  had 
been  brought  to  3ie  assizes  by  the  other  side.  The  learned  judge 
observed,  **  Every  witness  who  was  present  at  a  transaction  of  this 
sort  ought  to  be  called;  and  even  if  they  give  different  accounts,  it 
is  fit  that  ,the  jury  should  hear  their  evidence,  so  as  to  draw  their 
own  conclusions  as  to  the  real  truth  of  the  matter.'^  R.  v,  Holden,  8 
C.  &.  P.  609,  34  E.  C.  L.^  See  also  R.  v.  Stroner,  1  C.  &  K.  650, 
47  E.  C.  L.  And  it  seems  that  the  same  course  should  be  pursued 
even  when  the  party  is  a  near  relative  of  the  prisoner,  as  a  brother,  R, 
V,  Chapman,  8  C.  &  P.  558,  34  E.  C.  L. ;  or  a  daughter,  R.t7.  Orchard, 
Id.  (n).  In  R.  v.  Holden,  it  appeared  that  three  surgeons  had  exam- 
ined the  body  of  the  deceased,  and  that  there  was  a  difference  of 
opinion  among  them.  Two  of  them  were  called  for  the  prosecution, 
but  the  third  was  not,  and  as  his  name  was  not  on  the  indictment, 
*14m  *^®  counsel  for  the  prosecution  declined  *calling  him.  Patte- 
-J  son,  J.,  said,  ^^  He  is  a  material  witness  who  is  not  called  on 
the  part  of  the  prosecution,  and  as  he  is  in  court  I  shall  call  him  for 
the  furtherance  of  justice."  He  was  accordingly  examined  by  the 
learned  Judge. 

Becalling  and  questioning  witnesses  by  the  conrt  It  has  already 
appeared  (supra)  that  the  judge  may  in  his  discretion,  for  the  fiirther- 
ance  of  justice,  call  witnesses  whom  the  counsel  for  the  prosecution 
had  revised  to  put  into  the  box.  So  he  may  recall  witnesses  that 
have  already  been  examined.  Where,  after  the  examination  of  wit- 
nesses to  facts  on  behalf  of  a  prisoner,  the  jud^  (there  being  no  counsel 
for  the  prosecution)  called  back  and  examined  a  witness  for  the  prose- 
cution, it  was  held,  that  the  prisoner's  counsel  had  a  right  to  cross-ex- 
amine again  if  he  thought  it  material.  Per  Taunton,  J.,  R.  v.  Watson, 
6  C.  *  P.  663,  25  K  C.  L.  See  also  R.  v.  Stronger,  1  C.  &  K.  650, 
47  R  C.  L. 

So  during  the  progress  of  the  trial  the  judge  may  question  the  wit- 
nesses, and  although  the  prosecutor's  counsel  has  closed  his  case,  and 
the  counsel  for  the  defenoant  has  taken  an  objection  to  the  evidence, 
the  judge  may  make  any  further  inouiries  of  the  witnesses  he  thinks 
fit,  in  onier  to  answer  the  objection.  R.  v.  Remnant,  R.  &  R.  136.  And 
in  such  a  case  the  counsel  for  the  defendant  could  not  cross-examine 
the  witness  without  leave  of  the  judge. 

'  But  in  such  cases  the  prosecuting  attorney  may  press  an  unwilling  witneBB  with 
searching  questions.    Wellar  v.  People,  30  MidL  16. 
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Evidence  oannot  be  taken  in  cases  of  felony  by  consent,  but  in 
oases  of  misdemeanor  it  may.  Where  there  are  two  prosecutions 
against  the  prisoner  for  felony,  and  his  counsel  offered  to  admit  the 
evidence  taken  on  the  first  trial,  as  given  in  the  second ;  Patteson,  J., 
doubted  whether  that  could  be  oone,  even  by  consent,  in  qase  of 
felony,  but  the  learned  judge  directed  the  witnesses  to  be  resworn,  and 
read  their  evidence  over  to  them  from  his  notes.  R.  v.  Foster,  7  C.  & 
P.  495,  32  E.  C.  L.  In  cases  of  misdemeanor,  evidence  may  be  taken 
by  consent.  Per  Patteson,  J.,  R.  v,  Foster,  suprcu  Where,  however, 
on  an  indictment  for  perjury,  it  appeared  that  the  attorneys  on  both 
sides  had  agreed  that  the  formal  proof  should  be  dispensed  with,  and 
part  of  the  prosecutor's  case  admitted.  Lord  Abinger,  C.  B.,  said,  "  I 
cannot  allow  any  admission  to  be  made  on  the  part  of  the  defendant, 
unless  it  is  made  at  the  trial  by  the  defendant  or  his  counsel."  The 
defendant's  counsel  declining  to  make  any  admission,  the  defendant 
was  acquitted.    R.  v.  Thomhill,  8  C.  &  P.  575,  34  E.  C.  L. 

At  what  time  the  objection  to  the  competency  of  a  witness  must 
be  taken.  It  was  formerly  oonsidered  necessary  to  take  the  objection 
to  the  competency  of  a  witness  on  the  voir  dire :  and  if  once  exam- 
ined in  chief,  he  could  not  afterwaixls  be  objected  to  on  the  ground 
of  interest.  R.  v.  Lord  Lovat,  9  St  Tr.  639,  646,  704 ;  1  Phul.  Ev. 
85,  10th  ed. ;  but  in  modem  practice  the  rule  was  relaxed.  The 
examination  of  a  witness,  to  discover  whether  he  was  interested  or 
not,  was  frequently  to  the  same  effect  as  his  examination  in  chief, 
so  that  it  saved  time,  and  was  more  convenient  to  let  him  be  sworn 
in  the  first  instance  in  chief;  and  in  case  it  turned  out  that  he 
was  interested,  it  was  then  time  enough  to  take  the  objection.  JPer 
Buller,  J.,  Turner  v.  Pearte,  1 T.  R.  719 ;  Pengal  v.  Nicholson,  Wight. 
64 ;  4  Burr.  2256.  So  in  Stone  v.  Blackbume,  1  Esp.  37,  it  was  said 
by  Lord  Kenyon,  that  objections  to  the  competencnr  of  witnesses 
*never  come  too  late,  but  may  be  made  in  any  stage  of  the  cause,  i-^.. .  ^ 
The  Court  of  Exchequer  has  decided,  that  the  objection  may  be  ^ 
raised  at  any  time  during  the  trial.  Jacobs  v.  Ijaybom,  11  M.  &  W. 
686.* 

^  It  is  entirely  a  matter  of  discretion  with  the  oonrt  whether  the  preliamiaiy  oath  ae 
to  interest  or  the  oath  in  chief  shall  he  administered.  But  the  hetter  and  more  ^>- 
proved  practice  now  is  to  swear  the  witnesB  in  chief  and  bring  out  the  facts  showing 
nis  interest  either  on  direct  or  cross-examination.  Seeley  v.  Engell,  17  Barb.  530. 
See,  also,  Morton  v.  BealPs  Adm.,  2  H.  <&  G.  136 ;  Bank  of  North  America  v.  Wyko£^ 
2  Y.  39,  a  c.  4  Dall.  151 ;  Swift  v.  Dean,  6  Johns.  523 ;  Fisher  v.  Willar,  13  Mass. 
379 ;  Evans  v.  Eaton,  Pet  C.  C.  338 ;  Baldwin  v.  West,  Haniin,  50 ;  Cole  v.  Cole,  1 
H.  <&  J.  572 ;  Butler  v.  Tufts,  13  Me.  302.  fit  is  error  to  permit  him  to  testify  until 
that  has  been  done.  State  v.  Secrist,  80  N.  C.  450.]  That  objection  to  competency  on 
the  score  of  oonviction  of  an  infamous  crime  must  be  taken  before  the  witness  is 
fwom,  see  People  v.  McGarrer,  17  Wend.  460.  The  party  against  whom  an  interested 
witness  is  called  to  testify,  must  make  his  objections  lis  soon  as  the  interest  is  discoT- 
ered  and  he  has  an  opportunity  of  doing  it ;  otherwise  he  will  be  considered  as  haying 
waiyed  the  objection.  Therefore,  when  a  witness  called  by  the  plaintifi^  was  exam- 
ined, cross-examined,  and  dismissed  from  the  stand,  and  the  next  day  the  defendant 
objected  to  his  oomnetency  on  the  ground  of  his  interest,  which  was  disclosed  at  the 
commencement  of  nis  examination,  it  was  held  that  the  objection  came  too  late. 
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Where  a  witness  who  was  deaf  and  dumb  had  been  exammed  on 
the  voir  dire,  and  an  inteq)reter  was  sworn  to  interpret  by  signs— 
which  he  said  he  could  do — ^but  after  the  evidence  had  been  pro- 
ceeded with  for  some  time^  he  found  that  the  witness  and  he  could 
not  understand  one  another,  the  judge  at  the  trial  refused  to  leave 
the  evidence  of  the  witness  to  the  jury,  but  left  the  case  to  the  jury 
upon  other  evidence  adduced.  Ana  it  was  held  that  he  had  acted 
rightly.  R.  v.  Whitehead,  L.  R.  1  C.  C.  R.  33 ;  36  L.  J.,  M.  C. 
186. 

An  objection  to  the  admissibility  of  a  witness  in  high  treason,  on 
the  ground  that  he  is  not  properly  described  in  the  list  of  witnesses 
furnished  to  the  prisoner,  in  pursuance  of  the  statute  7  Ann.  a  21, 
8.  14,  must  be  taken  in  the  first  instance,  otherwise  the  party  might 
take  the  chance  of  getting  evidence  which  he  liked,  and  if  he  disliked 
it,  might  aft;erwards  get  rid  of  it  on  the  ground  of  misdescription.  R. 
V.  Watson,  2  Stark.  158,  3  K  C.  L.;  R.  v.  Frost,  9  C.  &  JP.  126,  38 
£.  C.  li. 

Voir  dire.  The  most  convenient  time  to  object  to  the  competency 
of  a  witness  is  before  he  is  sworn,  Yardley  v.  Arnold,  10  M.  &  W. 
145,  when  the  witness  is  questioned  by  the  court  upon  the  points 
suggested  by  the  objecting  party,  and  extrinsic  eviaence  upon  the 
pomt  may  also  be  received ;  Bsotlett  v.  Smith,  11  M.  &  W.  483 ; 
Att.-Gen.  v.  Hitchcock,  1  Ex.  91 ;  Cleave  v,  Jones,  7  Ex.  421.  But 
a  witness  may  be  objeoted  to  at  any  time  after  he  is  sworn,  if  any- 
thing to  suggest  his  incompetency  be  discovered ;  Jacobs  v.  Laybom, 
mipi^a;  and  die  court  will  then  inquire  into  the  point  in  the  same 
way.^ 

Lewis  V,  Moore,  20  GonxL  211 ;  Dent  v.  Hancock,  5  Gill,  120.  After  a  witness  is 
sworn  it  b  too  late  to  object  to  his  competency.  Howson  v.  Commonwealth,  61  Pa. 
St  332.    a 

^  An  election  to  examine  the  witness  himself  on  his  voir  dire  predndes  a  resort  to  evi* 
dence  aliunde  to  prove  his  interest.  Mallett  v.  Mallett,  1  Boot,  601 ;  Lessee  of  Bisbee  v. 
Hall,  3  O.  466 ;  Mifflin  v.  Binghaxn,  1  DaU.  276 ;  Cole  r.  CoIcl  1  H.  &  J.  672 ;  Bridge  v. 
WeUington,  1  Mass.  219 ;  Butler  ».  Butler,  3  Day,  214  •  Dow  v.  O^od,  2  Tyl.  28 ;  Welden 
V.  Buck,  Anthon's  N.  P.  10  n :  Berry  «.  Wallin  et  al.,  1  Over.  107 ;  Ray  v.  Mariner  et 
ux.,  2  Hawy.  386 ;  Chance  v,  Hme,  6  Conn.  231 ;  Chatfield  v,  Lathrop,  6  Pick,  417. 
fA  prisoner  has  a  right  to  question  a  witness  on  his  wir  dire.  The  court  cannot  re- 
rase  it,  because  the  witness  on  another  occasion  has  shown  his  competency.  White 
«.  State,  62  Miss.  216.]  Thoush  sworn  on  the  voir  dirty  yet  if  his  interest  appean  on 
his  own  examination  in  chief,  ne  ma^  be  set  aside.  Evans  «.  Eaton,  Pet  C.  C.  338 ; 
Ehivis  v.  Barr,  9  S.  <&  R.  138 1  Baldwm  v,  West^  Hardin,  60.  And  where  on  his  cross- 
examination  the  witness  denies  his  interestthis  does  not  preclude  a  resort  to  other 
evidence.  Stout  v.  Wood,  1  Blackf.  72 ;  1  DaU,  ^upro.  So  when  the  examination  on 
the  voir  dire  leaves  it  doubtftiL  whether  the  witness  be  or  be  not  interested.  Shan- 
non V,  Commonwealth,  8  S.  &  B.  444 ;  Galbraith  r.  Galbraith,  6  W.  112.  If  he  re- 
fuse to  answer  on  the  voir  dirty  the  court  cannot  presume  him  interested,  but  must 
commit  him  for  contempt.  Lott  o.  Burrell,  2  Bep.  Const.  Ct  167.  The  interest  of  a 
witness  mav  be  shown  nom  his  own  examination  or  by  evidence  oHiande ;  but  the 
adoption  of  either  of  these  modes  precludes  a  resort  to  the  other  for  the  same  purpose 
and  upon  the  same  ground.  Le  Barrow  v.  Redman.  30  Me.  636.  A  resort  to  one  mode 
to  prove  interest  on  one  around,  does  not  prevent  the  use  of  the  other  mode  to  estab- 
lish it  on  a  distinct  and  difforent  sround.  Stebbins  et  al.  v.  Sachet^  4  Conn.  268.  The 
defendant  called  a  witness  to  whom  the  plaintiff  otgected  on  the  ground  of  the 
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Examination  in  chief — leading  questions — adyerse  witness. 

After  the  witness  has  been  duly  sworn  by  the  officer  of  the  court,  he  is 
examined  in  chief  by  the  party  calling  him.^  Bein^  supposed  to  be 
in  the  interest  of  that  party,  it  is  a  rule,  tliat  upon  such  examination 
leading  questions  sliall  not  be  put  to  him.  Questions  to  which  the  an- 
swer "  yes,"  or  "  no,"  would  not  be  conclusive  upon  the  matter  in 
issue,  are  not  in  general  objectionable.  It  is  necessary,  to  a  certain  ex- 
tent, to  lead  the  mind  of  the  witness  to  the  subject  of  the  inquiry.  Per 
Lord  EUenborough,  NichoUs  v.  Dowding,  1  Stark.  81,  2  E.  C.  L.^ 

want  of  a  religious  belief,  and  the  judge  admitted  the  testimony  of  witnesses  in  sup- 
port of  and  in  opposition  to  the  objection,  and  afterwards  the  proposed  witness  was 
examined  on  his  voir  dire  and  havrng  testified  to  his  belief,  was  admitted  to  give  evi- 
dence in  chief.  Quin  v.  Crowell,  4  Whart.  334.  Where  the  witness  on  the  voir  dirt 
denies  his  interest  generally,  he  may  be  interrogated  particularly  as  to  his  situation 
to  show  that  he  has  none.  Emerton  v.  Andrews,  4  Mass.  653 ;  Baldwin  r.  West, 
Hardin,  50 ;  Reed  s  Lessee  v.  Dodson,  1  Over.  396 ;  Williams  v.  Matthevrs,  3  Cow. 
3o2.  Omfra,  Moore  v,  Sheredine,  2  H.  &  McH.  453.  But  see  Peter  r.  Beall,  4  Id.  342. 
A  witness  who  believes  himself  interested  when  in  truth  he  is  not,  is  competent  State 
V.  Clark,  2  Tyl.  273 ;  Long  v.  Baillie,  4  S.  &  B.  226 ;  Femsler  v.  Carlin,  3  Id.  130; 
Henry  v.  Morgan,  2  Binn.  497 ;  Williams  o.  Matthews,  3  Cof*  352 ;  Davis  v.  Barclay, 
1  Harp.  63 ;  Ko^rs  v.  Burton,  Peck,  108 ;  6  Conn.  Rep.  371 ;  Dellone  v.  Rekmer,  4 
W.  9 ;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94.  Contra^  Richardson's 
ExTs.  V.  Hunt,  2  Munf.  148 ;  Sentney  o.  Overton,  4  Bibb,  445 ;  Trustees  of  Lansing- 
bnrj^  V.  Willard,  8  Johns.  428 ;  Plump  v.  Whiting,  4  Mass.  518 ;  Peter  v.  Beal,  supra  ; 
Elliot  o.  Porter,  5  Dana,  304.  So  on  honorary  obli^tion  does  not  render  the  witness 
incompetent.  Long  v,  Baillie,  supm ;  Gilpin  v.  Vincent,  9  Johns.  219 ;  Carman  v. 
Foster,  1  Ash.  133 ;  Smith  v.  Downs,  6  Conn.  365.  See  Skillinger  v.  Bolt,  1  Conn. 
147 ;  Coleman  v.  Wise  et  al.,  2  Johns.  165 ;  Moore  »,  Hitchcock,  4  Wend.  202.  The 
declaration  pf  a  witness  as  to  his  interest  will  not  exclude  him.  Pierce  v.  Chase,  8 
Mass.  487 ;  Commonwealth  v,  Waite,  5  Id.  261 ;  Vining  «.  Wooton,  Cook's  Rep.  127 ; 
Henry  v,  Mor^n,  2  Binn.  497 )  Femsler  v,  Carlin.  3  S.  &  R.  130 ;  Lessee  of  Pollock 
V.  Gillespie,  2  Y.  129.  Cbnira,  Colston  v.  Nicholls,  1  H.  &  J.  105 ;  Anon.,  2  Hayw. 
340.  S^  Patton  v.  Halstead,  1  Coxe,  277.  But  the  admission  of  his  interest  by  the 
party  who  calls  him  will  exclude  him.  Pierce  v.  Chase,  8  Mass.  487 ;  Nichols  v.  Hol- 
gate  et  aL,  2  Aik.  138.  If  witness  shown  to  be  incompetent  on  his  voir  dire^  be 
allowed  to  testify,  facts  proved  by  him  on  his  examination  m  chief  cannot  be  looked  to 
for  the  purpose  of  curing  the  error.  Lay  v,  Lawson,  23  Ala.  377.  [Wlien  the  com- 
petency of  a  witness  is  called  in  question  it  is  error  to  permit  him  to  testify  before  that 
question  is  determined.  State  v.  Secrist,  80  N.  C.  450.]  A  witness  cannot,  at  the  in- 
stance of  the  party  calling  him,  repel  an  objection  to  his  competency  on  the  ground 
of  interest  established  by  other  evidence.  Anderson  v.  Young,  21  Pa.  St.  443.  A 
witness  on  his  «ou*  (iu-e  is  competent  to  prove  that  he  has  been  released.  Ault  v.  Raw- 
son,  14  111.  484.  The  ii\jured  partv  is  a  competent  witness  under  an  indictment  for 
forcible  entry  and  detainer.  Kersh  v.  State,  24  Ga.  191.  A  witness  who  is  promised 
by  a  part^  a  sum  of  money  if  he  will  attend  as  a  witness,  and  the  party  should  gain 
the  case,  is  incompetent  Holland  v,  Ingram,  (>  Rich.  50.  The  interest  of  the  wit- 
ness must  be  present,  certain^  and  vested.  Harvey  v.  Anderson,  12  Ga.  69 ;  Scott  v. 
Jester,  8  Eng.  437.  In  an  mdictment  for  perjurr,  the  prosecutor,  unless  he  has  a 
direct,  certain  and  immediate  interest  in  the  record,  is  a  competent  witness.  State  v. 
Farrow,  10  Rich.  Law,  165.  Admissions  made  bv  a  witness  out  of  court  are  not  evi- 
dence to  exclude  him  on  the  ground  of  interest,  out  the  statements  of  the  party  call- 
ing him  are.  Walker  r.  Coursin,  19  Pa.  St.  321 ;  Martin  v.  Famum,  4  Fost.  191 ; 
Lessee  of  Snyder  v.  Snyder,  6  Binn.  483 ;  Stanford  v,  Stanford  et  al.,  9  Conn.  275.    S. 

'  When  a  witness  is  called  and  sworn,  an  answer  which  he  makes  to  a  question  put 
bv  the  derk  of  the  court,  demanding  his  name,  is  part  of  his  testimony.  Peonle  v. 
Winters,  49  Gal.  383.  A  witness  shoidd  be  allowed  to  finish  his  answer  before  oeing 
pressed  willi  another  question.    State  v.  Scott,  80  N.  C  365. 

'What  are  leading  questions:  See  Kemmerer v.  Edelman,  23  Pa.  St  143;  Wilson 
V.  McCollongh,  Id.  440;  Lee  v.  Tinges,  7  Md.  215;  Sexton  o.  Brock,  15  Ark.  345; 
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Thus,  where  the  question  is,  whether  A.  &  B.  were  partners,  a  witness 
may  be  asked  whether  A.  has  interfered  in  the  business  of  B.  Id.  So 
where  a  witness  being  called  to  prove  a  partnership  could  not  recollect 
the  names  of  the  component  members  of  the  firm,  so  as  to  repeat  tliem 
without  suggestion:  Lord  EUenborough,  alluding  to  a  case  tried 
before  Lord  ^fansfield,  in  which  the  witness  had  been  allowed  to  read 
a  written  list  of  names,  ruled  that  there  was  no  objection  to  asking  the 
witness,  whether  certain  specified  persons  were  members  of  the  firm. 
Acerro  r.  Petroni,  1  Stark.  100,  2  E.  C.  L.  So,  for  the  purpose  of 
identification,  a  particular  prisoner  may  be  pointed  out  to  tne  witness, 
who  may  be  asked  whether  he  is  the  man.  K.  v.  De  Berenger,  1  Stark. 
Ev.  170, 3rd  ed.;  2  Stark.  N.  P.  C.  129  (n),  3  E.  C.  L.  And  in  R.  v. 
Watson,  2  Stark.  N.  P.  C.  128,  3  E.  C.  L.,  the  court  held  that  the 
coun-«l  for  the  prosecution  might  ask  in  the  most  direct  terms, 
whether  any  of  the  prisoners  was  the  person  meant  and  described  by 
*1 421  ^^'^  witness.  So  where  a  question  arose  as  to  the  contents  of  a 
J  written  instrument  which  had  been  lost,  and  in  order  to  con- 
tradict a  witness  who  had  been  examined  as  to  the  contents,  another 
witness  was  called;  Lord  EUenborough  ruled,  that  after  exhausting 
the  witness's  memory  as  to  the  contents  of  the  letter,  he  might  be 
asked  if  it  contained  a  particular  passage  recited  to  him,  which  had 
been  sworn  to  on  the  other  side,  otherwise  it  would  be  impossi- 
ble ever  to  come  to  a  direct  contradiction.  Courteen  v.  Touse,  1 
Campb.  42. 

Upon  the  same  principle,  viz.,  the  difficulty  or  impossibility  of 
attaining  the  object  for  which  the  witness  is  called,  unless  leading 
questions  are  permitted  to  be  put  to  him,  they  have  been  allowed 
where  they  are  necessary  to  establish  a  contradiction.  Thus,  where 
counsel,  on  cross-examination,  asked  a*  witness  as  to  some  expressions 
he  had  used,  for  the  purpose  of  laying  a  foundation  for  contradicting 
him,  and  the  witness  denying  having  used  them,  the  counsel  called  a 
person  to  prove  that  he  had,  and  read  to  him  the  particular  words 
from  his  brief,  Abbott,  C.  J.,  held  that  he  was  entitlea  to  do  so.  Ed- 
monds V.  Walter,  3  Stark.  N.  P.  C.  7,  3  E.  C.  L. 

Where  a  witness,  examined  in  chief,  by  his  conduct  in  the  box  shows 
himself  decidedly  adverse  to  the  party  calling  him,  it  is  in  the  discre- 
tion of  the  judge  to  allow  him  to  be  examined,  as  if  he  were  on  cross- 
Willis  V.  Quinby,  11  Post.  486 ;  Bartlett  t>.  Hoyt,  33  N.  H.  151 ;  Hofler  «.  State,  16 
Ark.  534 ;  Spear  t».  RichardBon,  37  N.  H.  23 ;  Floyd  v.  State,  30  Ala.  511 ;  Mathis  r. 
Buford,  17  Tex.  162 ;  Dudley  r.  Elkins,  39  N.  H.  78 ;  Allen  r.  State,  28  Ga.  395 ;  Ptee 
V.  Parker,  40  N.  H.  47 :  Pelamourges  v.  Clark,  9  la.  1 ;  Shields  p.  Guffey,  Id.  322; 
Hopper  V.  Commonwealth,  6  Gratt  684.  [A  question  which  suggests  the  answer  is 
not  tne  less  l&tding  because  propounded  in  the  alternative.  State  v.  Johnson,  29  La. 
An.  717.  L«iding  questions  should  not  be  put  to  children.  Coon  r.  State,  99  IlL 
368 ;  8.  c.  39  Am.  Rep.  28.]     Where  a  witness  was  asked  a  leading  (juesdon  which 
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The  rules  of  examination  as  to  leading  questions,  matters  of  hearsay,  etc,  do  not 
apply  to  what  is  introduced  by  wav  of  introduction,  but  only  to  the  material  parts  of 
the  testimony.    ShulU  v.  State,  5  Tex.  App.  390. 
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examination.  Bastin  v.  Carew,  Ry.  &  Moo.  N.  P.  C.  127 ;  ClarJ^e  v, 
Saffery,  Id.  126 ;  Murpliey's  case,  8  C.  &  P.  297,  34  E.  C.  L.;  per 
Lord  Abinger,  C.  B.,  Chapman's  case,  8  C.  &.  P.  558,  34  E.  C.  L. 
But  if  he  stands  in  a  situation  which,  of  necessity,  makes  him  adverse 
to  the  party  calling  him,  it  was  held  by  Best,  C.  J.,  that  the  counsel 
may,  as  a  matter  of  right,  cross-examine  him.  Clarke  v.  Saffery,  Ry, 
&  Moo.  N.  P.  C.  126.  Somewhat  similar  to  this  is  the  question  whe- 
ther, where  a  witness,  called  for  one  party,  is  afterwards  recalled  by 
the  other,  the  latter  party  may  give  his  examination  the  form  of  a 
cross-examination ;  and  it  has  been  held,  by  Lord  Kenyon,  that  he 
may ;  for  having  been  originally  examined  as  the  witness  of  one  party, 
the  privilege  of  the  other  to  cross-examine  remains  through  every 
stage  of  the  case.  Dickenson  v,  Shee,  4  Esp.  67 ;  1  Stark.  Ev.  187. 
3rded. 

Contradicting  your  own  witness.  The  rule  as  to  the  right  of  a 
party  to  contradict  his  own  witness  will  be  found  discussed  anUy 
p.  105. 

Cro88-ezaniination.  Leading  questions  are  admitted  on  cross-ex- 
amination, in  which  mudi  larger  powers  are  given  to  counsel  than  in 
the  original  examination.^  The  form  of  a  cross-examination,  however, 
depends  in  some  degree,  like  that  of  an  examination  in  chief,  upon 

^  Upon  croas-examinntion,  the  witness  cannot  be  asked  a  leading  question  in  respect 
to  new  matter.  Harrison  v.  Kowan,  3  Wash.  C.  C  580.  "  And  here,"  says  Gibson,  C. 
J^  in  EUmaker  v.  Buckley,  16  8.  &  R  77,  "  I  take  occasion  in  broad  terms  to  dissent 
from  the  doctrine  broached  in  Mr.  Phillipps's  Law  of  Evidence  (211^,  that  a  witness 
actually  sworn,  though  not  examined  by  the  party  who  has  called  him,  is  subject  to 
cross-examination  by  the  adverse  party ;  and  that  the  right  to  cross-examine  is  con- 
tinued through  all  the  subsequent  stages  of  the  cause,  so  that  the  adverse  party  may 
call  the  same  witness  to  prove  his  case,  and  for  that  purpose  ask  him  leading  ques- 
tions." The  defendant  cannot  cross-examine  the  plaintiff's  witnesses  to  matter  en- 
tirely new,  in  order  to  introduce  his  defence  nntrammeled  by  the  rules  of  a  direct 
examination.  Castor  v,  Bavington,  2  W.  &S.  505;  Floyd  v,  liovard,  6  Id.  75.  [See 
Addison  v.  State,  48  Ala.  478.  If  he  does  so  cross-examine  he  makes  the  witness  his 
own,  and  the  opposite  party  may  cross-examine  on  such  new  matter.  Bassham  v. 
State,  38  Tex.  622.]  A  party  may  cross-examine  as  to  the  ret  geatx  given  in  evidence, 
though  it  be  new  matter.  Markley  v.  Swartzlander,  8  W.  &  S.  172.  [State  v.  Sayres,  5s 
Mo.  585.  Henderson  y.  Hydraulic  Works,  9  Phila.  (Pa.)  100.  Greenley  v.  State,  60 
Ind.  141.]  When  a  witness  is  called  to  state  a  peculiar  fact,  it  is  improper  to  lead 
him  to  a  full  statement  of  the  defendant's  case  wnich  is  not  yet  opened  to  the  court 
and  jury  ;  but  it  is  not  error  to  permit  him  to  answer  on  his  cross-examination  a  sin- 
gle question  closely  connected  with  what  is  proved,  even  if  the  answer  operate  in  favor 
of  the  party  putting  the  question.  Farmer's  Bank  v,  Strohecher,  9  W.  183.  A  party 
has  no  rl^ht  to  cross-examine  an^  witness,  except  as  to  facts  and  circumstances  con- 
nected with  the  matters  stated  m  his  direct  examination.  If  he  wishes  to  examine 
him  on  other  matters,  he  must  do  so  by  making  the  witness  his  gwn,  and  calling  him 
as  such  in  the  subsequent  progress  of  the  cause.  A  party  cannot,  by  his  own  omission 
to  take  an  objection  to  the  admission  of  Improper  evidence  brought  out  on  a  cross- 
examination,  found  a  right  to  introduce  testimony  in  chief  to  rebut  or  explain  it. 
Philadelphia  &  Trenton  K.  R.  Co.  v.  Stimpson,  14  Pet  448.  [See  Wagner  v.  People, 
80  Mich.  384.]    Chntra,  Lewis  v.  Hodgdon,  17  Me.  267.  S. 

Statements  elicited  in  croespexamination  are  conclusive.  State  v.  Roberts,  81  N.  C. 
605.  Where  a  wife  has  testified  in  her  husband's  behalf,  she  may  be  cross-examined 
touching  her  testimony  at  a  former  examination  of  the  same  cause.  Hampton  v. 
State,  45  Tex.  154. 
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the  bias  and  disposition  evinced  by  the  witness  under  interrogatioiL 
If  he  should  display  a  zeal  against  the  party  cross^xamining  him, 

freat  latitude  with  r^ard  to  leading  questions  may  with  propriety 
e  admitted.  But  if,  on  the  other  hand,  he  betrays  a  desire  to  serve 
the  party  who  cross-examines  him,  although  the  court  will  not  in 
general  interfere  to  prevent  the  counsel  from  putting  leading  ques- 
tions, yet  it  has  been  rightly  observed,  that  evidence  obtained  in  this 
manner  is  very  unsatisfactory  and  open  to  much  remark.  The  rule 
with  r^ard  to  putting  leading  questions  on  cross-examination  was 
thus  laid  down  oy  Mr.  Justice  Buller :  "  You  may  lead  a  witness 
upon  cross-examination,  to  bring  him  directly  to  the  point,  as  to  the 
answer ;  but  you  cannot  go  the  length  of  putting  into  the  witness's 
*i  A^l  *^3aoutli  the  very  words  he  is  to  echo  back  again."  R.  v. 
^^^J   Hardy,  24  How.  St.  Tr.  755. 

In  a  later  case,  where  an  objection  was  made  to  leading  a  willing 
witness^  Alderson,  B.,  said,  "I  apprehend  you  may  put  a  leading 
question  to  an  unwilling  witness,  on  the  examination  in  chief,  at  the 
discretion  of  the  judge ;  but  you  may  always  put  a  leading  question 
in  cross-examination,  whether  a  witness  be  unwilling  or  not."  Parkin 
V.  Moon,  7  C.  &  P.  405,  32  E.  C.  L. 

When  two  or  more  prisoners  are  tried  on  the  same  indictment,  and 
are  separately  defendea,  any  mtness  called  by  one  of  them  may  be 
cross-examined  on  behalf  of  the  others,  if  he  gives  any  testimony 
tending  to  criminate  them.  R.  v.  Burdett,  Dears.  C.  C.  It.  431 ;  24 
L.  J.,M.  C.  63. 

Cross-examination  of  witnesses  as  to  previous  statements  in 
writing.  It  was  settled  in  The  Queen's  case,  2  B.  &  D.  292,  that, 
when  upon  cross-examination  a  witness  is  asked,  whether  or  no  he  has 
made  any  previous  statement,  the  opponent  party  may  interfere  and 
ask,  whether  the  representation  referred  to  were  in  writing  or  verbal. 
If  it  appears  to  be  m  writing,  then  the  writing  itself  must,  if  possible, 
be  produced  in  order  to  show  its  contents,  and  they  cannot  be  got  from 
the  witness  under  cross-examination.  But  if  for  any  valid  reason  the 
writing  cannot  be  produced,  then  the  usual  principles  on  which  second- 
ary evidence  is  admissible  will  apply,  and  the  contents  of  the  docu- 
ment may  be  proved  by  the  admission  of  the  witness. 

By  28  Vict.  c.  18,  s.  4,  if  a  witness  upon  cross-examination,  as  to 
a  former  statement  made  by  him  relative  to  the  subject-matter  of  the 
indictment  ox  proceeding  and  inconsistent  with  his  present  testimony, 
does  not  distinctly  admit  that  he  has  made  such  statement,  proof  may 
be  given  that  he  did  in  fact  make  it ;  but  before  such  proof  can  be 
given  the  circumstances  of  the  supposed  statement,  sufficient  to  de- 
signate the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made  such  statement. 

By  the  28  Vict.  c.  18,  s.  5,  a  witness  may  be  cross-examined  as  to 
the  previous  statements  made  by  him  in  writing  or  reduced  into  writ- 
ing relative  to  the  subject-matter  of  the  indictment  or  proceeding, 
without  such  writing  being  shown  to  him.  but  if  it  is  intended  to 
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contradict  such  witness  by  the  writing,  his  attention  must,  before  such 
contradictory  proof  can  be  given,  be  called  to  those  parts  of  the  writ- 
ing which  are  to  be  used  for  the  purpose  of  so  contradicting  him :  pro- 
vided always,  that  it  shall  be  competent  for  the  judge,  at  any  time 
during  the  trial,  to  require  the  production  of  the  writing  for  his  in- 
spectic^,  and  he  may  thereupon  make  such  use  of  it  for  the  purpose 
of  the  trial  as  he  may  think  fit.  When  the  attention  of  the  witness 
has  been  called  to  the  writing,  and  it  is  desired  to  contradict  him,  the 
statement  must  be  put  in  evidence.  R.  v.  Riley,  4  F.  &  F.  964 ;  R.  v. 
Wright,  Id.  967.^  In  R.  v.  Hughes,  Derby  Winter  Assizes,  1868, 
Byles,  J.,  said  the  proviso  as  to  the  judge  doing  as  he  thinks  fit,  ap- 
plied equally  before  any  answer  had  been  given  by  the  witness  or  after, 
— in  fact  to  the  whole  of  the  trial ;  and  the  use  he  always  made  of  a 
deposition  was  to  have  it  read  before  any  attempt  was  made  to  contra- 
dict the  witness  by  it. 

If  the  counsel  on  cross-examination  puts  a  paper  into  the  witness's 
hand,  and  questions  him  upon  it,  the  counsel  on  the  other  side  has  a 
♦right  to  see  the  paper,  and  re-examine  upon  it.  R.  v.  Dun-  r  ^^  4  a 
combe,  8  C.  &  P.  369,  34  E.  C.  L.  L  a-*^ 

Aj3  to  the  proper  mode  of  conducting  a  cross-examination  on  depo- 
sitions, the  followinff  cases  were  decided  before  the  pacing  of  the  stat- 
ute above  cited ;  and  see  ante,  p.  67. 

In  R.  V.  Edwards,  8  C.  &  P.  26,  34  E.  C.  L.,  it  was  proposed  on 
the  part  of  the  prisoner  to  put  the  depositions  into  the  hands  of  a 
witness,  and  to  desire  him  to  look  at  his  own,  and  then  to  ask  him 
whether  he  would  adhere  to  the  statement  which  he  had  just  made, 
and  the  judges  (Littledale  and  Coleridge,  JJ.),  thought  there  was  no 
objection  to  this.  But  in  R.  t?.  Ford,  2  Den.  C.  C.  245,  in  which  a 
similar  course  had 'been  pursued,  and  the  opinion  of  the  Court  of 
Criminal  Appeal  asked  upon  its  propriety,  Lord  Campbell  refused 
to  hear  it  argued,  saying  it  was  res  judioata  /  and  referred  to  a 
case  reserved  by  Parke,  B.,  with  a  note  of  which  the  learned 
baron  had  furnished  the  court,  and  in  which  the  judges  decided  that 
this  course  was  inexpedient,  and  ought  not  to  be  allowed.  Lord 
Campbell  added,  that  the  proper  course  was  to  read  the  deposition 
at  the  time,  or  put'  it  in  ^R;erwards  as  the  evidence  of  the  party  so 
using  it. 

The  court,  however,  in  its  discretion  will  occasionally  put  the  wit- 
ness's deposition  into  his  hands,  or  cross-examine  or  allow  him  to  be 
cross-examined  upon  it  without  giving  the  counsel  for  the  crown  a 
right  to  reply ;  for  an  instance  of  this  see  R.  t^.  Quin,  4  F.  &  F.  818. 
See  also,  R.  r.  Hughes,  supra. 

In  R.  V.  Smith,  1  Den.  C.  C.  536,  the  magistrate's  derk  had  put, 
irregularly,  some  questions  to  the  witnesses,  t£e  answers  to  which  were 
inserted  by  him  in  the  depositions.  Afterwards  the  witnesses  appeared 
again  before  the  magistrates,  and,  in  the  presence  of  the  prisoners, 

'  In  impeaching  a  witness  by  proof  of  former  statements,  when  those  statements  are 
in  writing,  the  whole  should  be  shown  to  the  witness.  In  rebuttal,  the  whole  may  be 
read  to  the  jury.    Wills  r.  State,  74  Ala.  21. 
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were  re-sworn ;  the  depositions  were  read  over,  an  opportunity  M'as 
given  to  the  prisoners  to  cross-examine  the  witnesses,  and  the  deposi- 
tions were  then  signed.  On  the  trial  the  prisoners*  counsel,  without 
putting  in  the  depositions,  proposed  to  cross-examine  a  witness  upon 
what  passed  between  him  and  the  magistrate's  clerk,  which  the  judge 
at  the  trial  refused  to  permit ;  but  the  Court  of  Criminal  Appeal,  upon 
a  case  reserved,  held  tnat  the  question  was  proper,  inasmuch  as  the 
magistrate's  clerk,  a  person  in  no  authority,  could  not,  by  any  act  of 
his,  attach  to  the  writing  a  character  wiudi  would  exclude  parol 
evidence  of  that  which  was  so  written. 

On  what  Buli^ects  a  witness  may  be  cross-examined.  A  witness 
may  be  questioned  on  cross-examination  not  only  on  the  subject  of  in- 
quiry, but  upon  any  other  subject,  however  remote,  for  the  purpose 
of  testing  his  character  for  credibility,  his  memory,  his  means  of 
knowledge,  or  his  accuracy.  Whether  or  no  the  question  put  will 
have  that  effect  will  depend  on  the  circumstances  of  the  case,  and 
frequently  also  upon  information  which  is  in  possession  of  the  cross- 
examining  counsel  only ;  judges,  therefore,  are  in  the  habit  of  grant- 
ing consiaerable  license  to  counsel  in  this  matter,  from  the  implicit 
confidence  which  is  placed  in  them  that  they  will  not  turn  the  power, 
which  is  put  in  their  hands  for  the  purposes  of  justice,  into  an  in- 
strument of  oppression.  The  moment  it  appears  that  a  question  is 
being  put  which  does  not  either  bear  upon  the  issue,  or  enable  the 
jury  to  judge  of  the  valiie  of  the  witness  s  testimony,  it  is  the  duty  of 
the  court  to  interfere,  as  well  to  protect  the  witness  from  what  then 
i^-iAri  ^becomes  an  injustice  or  an  insult,  as  to  prevent  the  time  of 
J  the  court  from  being  wasted.* 

As  to  when  a  witness  may  refuse  to  answer  questions  put  to  him,  see 
post,  p.  149. 

Cross-examination  of  witnesses  producing  doctunents  only. 
Where  a  witness  is  called  merely  to  produce  a  document  which  can 
be  proved  by  another,  and  he  is  not  sworn,  he  is  not  subject  to  cross- 
examination.  Simpson  v.  Smith,  1822,  cor.  Holroyd,  J. ;  2  Phill.  Ev. 
467,  10th  ed. ;  and  |>er  Bayley,  J.,  1824,  Stark.  Ev.  196,  4th  ed.; 
Davis  V.  Dale,  Moo.  &  Malk.  514.  Thus  where,  on  an  indictment  for 
peijury,  a  sheriff's  officer  has  been  subpoenaed  to  produce  a  warrant  of 
the  sheriff,  after  argument,  he  was  ordered  to  do  so  without  having 
been  sworn.  R.  v.  Murlis,  Moo.  &  Malk.  515.  But  where  the  party 
producing  a  document  is  sworn,  the  other  side  is  entitled  to  cross-ex- 
amine him,  although  he  is  not  examined  in  chief.  R. «.  Brooks,  2  Stark. 
472,  3  E.  C.  L.  Where,  however,  a  person  called  to  produce  a  document, 
was  sworn  bv  mistake,  and  asked  a  question  which  he  did  not  answer, 
it  was  held  mat  the  opposite  party  was  not  entitled  to  cross-examine 
him.  Rush  v.  Smyth,  4  Tyr^v.  675 ;  1  Cr.  M.  &  R.  94.  So,  where  a 
witness  has  been  asked  only  one  immaterial  question,  and  his  evidence 

^  Where  exoeption  is  not  taken  to  improper  matter  it  is  waiyed.    State  v.  MillL  88 
Mo.  417. 
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ia  stopped  by  the  judge,  the  other  party  has  no  right  to  cross-examine 
him.  Creevv  v.  Carr,  7  C.  &  P.  64,  32  E.  C.  L.  Where  a  witness 
is  sworn,  and  elves  some  evidence,  if  it  be  merely  to  prove  an  instru- 
ment, he  is  to  be  considered  a  witness  for  all  purposes.  Morgan  v. 
Bridges,  2  Stark.  N.  P.  314,  3  E.  C.  L. 

Be-examination.  A  re-examination  which  is  allowed  only  for  the 
purpose  of  explaining  any  fada  which  may  come  out  on  cross-ex- 
amination, must  of  course  be  confined  to  the  subject-matter  of  the 
cross-examination.  Stark.  Ev.  231,  4th  ed.  The  re-examination  of  a 
witness  is  not  to  extend  to  any  new  matter,  unconnected  with  the 
cra5S-examination,  and  which  might  have  been  inquired  into  on  the 
examination  in  chief.*  If  new  matter  is  wanted,  the  usual  course  is  to 
ask  the  judge  to  make  the  inquiry;  in  such  cases  he  will  exercise  his 
discretion,  and  determine  how  the  inquiry,  if  necessary,  may  be  most 
conveniently  made,  whether  by  himself  or  by  the  counsel ;  1  rhiW.  Ev. 
473,  10th  ed.» 

The  rule  with  regard  to  re-examinations  is  thus  laid  down  by  Abbott, 
C.  J.,  in  The  Queen's  case,  2  Br.  &  Bingh.  297,  6  E.  C.  L.  "  I  think 
the  counsel  has  a  right,  on  re-examination,  to  ask  all  questions  which 
may  be  proper  to  draw  out  an  explanation  of  the  sense  and  meaning 
of  the  expressions  used  by  the  witness  on  cross-examination,  if  they 
be  in  themselves  doubtful :  and  also  of  the  motive  by  which  the  wit- 
ness was  induced  to  use  those  expressions ;  but  he  has  no  right  to  go 
further,  and  introduce  matter  new  in  itself,  and  not  suited  to  the  pur- 
pose of  explaining  either  the  expressions  or  the  motives  of  the  Avit- 
ness."     "  I  distinguish  between  a  conversation  which  a  witness  may 
have  had  with  a  party  to  a  suit,  whether  criminal  or  civil,  and  a  con- 
versation with  a  third  person.     The  conversations  of  a  party  to  the 
suit  relative  to  the  subject-matter  of  the  suit,  are  in  themselves  evi- 
dence against  him  in   the  suit :  and  if  a  counsel  chooses  to  ask  a 
witness  as  to  anything  which  may  have  been  said  by  an  adverse 
party,  the  counsel  for  that  party  has  a  right  to  lay  before  the  court 
all  that  was  said  by  his  client  in  the  same  conversation  ;  not  only  so 
*much  as  may  explain  or  qualify  the  matter  introduced  by  the  rui-iAa 
previous  examination,  but  even  matter  not  properly  connected  L 
with  the  part  introduced  upon  the  previous  examination,  provided  only 
that  it  relate  to  the  subject-matter  of  the  suit ;  because  it  would  not 
be  just  to  take  part  of  a  conversation  as  evidence  against  the  party, 
without  giving  the  party  at  the  same  time  the  benefit  of  the  entire  residue 
of  what  he  said  on  the  same  occasion."  -  In  Prince  v,  Samo,  7  A.  &  E. 
627,  34  E.  C.  L.,  the  Court  of  Queen's  Bench  said,  that  they  could 
not  assent  to  the  doctrine  laid  down  in  the  above  case,  and  they  held, 
that  when  a  statement  made  by  a  party  to  a  suit  in  giving  evidence 
on  a  former  trial,  has  been  got  out  on  cross-examination,  only  so 

>  Schaaer  v.  State,  36  Wis.  429. 

'  Goonsel  is  not  entitled  to  recall  and  cross-ezamine  the  prosecutor,  because  another 
witness  for  the  State  gives  a  different  aoooont  to  that  given  hy  the  prosecutor.  People 
*.  Parton,  49  Cal.  632. 
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much  of  the  remainder  of  the  eyidenoe  is  allowed  to  be  given  on 
re-examination  as  tends  to  qualify  or  explain  the  statement  made 
on  cross-examination.  Recognized  in  Stui^  v,  Buchanan^  10  A.  & 
E.  598. 

Where  one  of  the  plaintift^s  witnesses  stated  on  cross-examination 
facts  not  strictly  eviaence,  but  which  might  prejudice  the  plaintiff^  it 
was  held  tliat,  unless  the  defendant  applied  to  strike  them  out  of  the 
judge's  notes,  the  plaintiff  was  entitled  to  re-examine  upon  them. 
Blewett  V.  Tr^onning,  3  A.  &  E.  554,  30  E.  C.  L.^ 

« 

Mdmorandum  to  refresh  witness's  memory.  It  has  already  been 
stated,  that  a  witness  may  refer  to  an  informal  examination  taken 
down  by  himself,  in  order  to  refresh  his  memory.*  Ante^  p.  64.  So 
he  may  refer  to  any  entry  or  memorandum  he  has  made  shortly  after 

*  In  New  Hampshire  if  one  party  puts  in  irrelevant  testimony,  the  other  party  may 
reply  to  it  Furbush  v,  Gooawin,  6  Fo8tei\  (N.  H.)  425,  but  the  general  mle  is 
otnerwise.  Mitchell  «.  Sellman,  5  Md.  376 ;  People  v.  I^each,  87  N.  Y.  508 ;  Common- 
wealth V,  Ricker,  131  Mass.  581.  Where  a  witness  on  crosft-examination  denies  having 
made  a  certain  remark  on  which  he  is  questioned,  he  cannot  on  re-examination  he 
questioned  for  the  purpose  of  drawing  out  the  entire  conversation.  Greer  v.  State,  6 
Baxter,  (Tenn.)  629.    Ste  also  State  v,  Robinson,  47  la.  489. 

'  HoUaday  r.  Marsh,  2  Wend.  142 ;  Lawrence  v.  Barker,  5  Pick.  301 ;  Feeter  v. 
Heath,  11  Wend.  477,    Where  a  clerk  in  a  bank  called  to  ^rove  notice  of  a  dis- 
honored note  payable  abroad,  testified  that  two  notices  of  non-payment  for  the  in- 
don^ers  were  received  by  the  bank,  and  he  made  the  followins:  memorandum  on  one 
for  the  bank :  "  Delivered  like  notice  to  M.,  June  4, 1839  "  which  was  produced ;  and 
he  further  testified  that  he  made  this  memorandum  at  tne  time  it  purports  to  have 
been  made,  and  that  from  the  facts  of  reoeiving  the  notices  and  making  the  memoran- 
dum, he  had  no  doubt  but  that  he  had  delivered  sucli  notices  to  the  indorscrs,  though 
he  had  no  recollection  of  Iiaving  delivered  them ;  it  was  held  that  the  said  evidence 
was  admissible.    New  Haven  Co.  Bank  t.  Mitchell  et  al.,  15  Conn.  206.    [Cowles  v. 
State,  50  Ala.  454.]    Where  a  witness  testified  that  he  was  present  at  a  conversation 
and  made  a  memorandum  of  it  immediately  after  it  took  place ;  that  he  had  now  no 
recollection  of  all  the  particulars,  but  that  ne  had  no  doubt  that  the  facts  stated  in  the 
memorandum  were  true,  and  that  he  should  have  sworn  to  them  from  recollection 
within  a  short  time  afterwards,  the  memorandum  was  admitted  in  evidence,  in  con- 
nection with  his  testimony  to  show  the  particulars  of  the  conversation.    Haven  e. 
Wendell,  11  N.  H.  112.    See  O'Neall  r.  Walton,  Rich.  234.    It  is  necessary  that  a 
witness  testifying  after  inspecting  a  memorandum  in  court,  should  be  able,  s^r  such 
inspection,  distinctly  to  recollect  the  facts  independent  of  the  written  memorandum. 
Green  v.  Brown,  3  Barb.  119.    A  witness  may  refresh  his  memory  by  referring  to  his 
own  deposition  given  before  a  committing  magistrate.    Atkins  r.  State,  16  Ark.  568. 
If  witness  swear  that  he  knows  that  the  memorandum  when  made  was  true,  though 
his  memory  is  not  refreshed  bv  it,  it  may  be  read.    State  p.  Colwell,  3  R.  1. 132 ; 
Webster  v.  ClarkcL  10  Fost  245  ;*Halsey  v.  Sinsebaugh,  1  Smith,  485 ;  Russell  v.  Rail- 
road, 3  Smith,  134 :  Taylor  v.  Stringer,  1  Hilt  377 ;  Guy  r.  Mead,  8  Smith,  462 ;  State 
V.  Rawle,  2  N.  &  McC.  331.     Contra^  People  v.  Elepa,  14  Cal.  144.    Memorandum  by 
third  person :  Green  v.  Caulk,  16  Md.  55o ;  Coflin  v.  Vincent,  12  Cush.  98.    A  witness 
mav  refresh  his  memory  by  reading  a  schedule  prepared  by  his  clerk  in  his  presence 
ana  under  his  direction.    37   Me.  246.    As  to  memorandum  to  refresh  memory 
generally :  Massey  v.  Hackett,  12  La.  54 ;  Davidson  v,  Lallarde,  Id.  826 ;  Treadwell  v. 
Wells,  4  Cal.  260 ;  Clark  v.  State,  4  Ind.  156 ;  Huff  v.  Bennett,  2  Seld.  337 ;  Harrison  «. 
Middleton,  11  Gratt  527.  S.  Chute  v.  State,  19 Minn.  271 ;  Peopler.  Cotta,49Cal.  166. 
A  paper  may  be  read  even  in  the  presence  of  the  jury  to  refresh  the  memory  of 
a  witness,  but  the  jury  must  be  instructed  to  disresard  it  as  evidence  in  itself.  Harvey 
9.  State,  40  Ind.  516.    A  public  officer  mav  refresh  his  memory  by  extracts  from  his 
own  records.    His  testimony  is  not  preducled  by  a  statute  requiring  certified  copies  of 
Buch  records  to  be  given  in  evidence.    Clough  v,  State^  7  Neb.  320. 
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the  occurrence  of  the  fact  to  which  it  relates^  although  the  entry  or 
-memorandum  would  not  of  itself  be  evidence,  Kensington  v.  Inglis,  8 
East,  289 ;  as  formerly,  on  unstamped  paper,  Maugham  v,  Hubbard, 
8  B.  &  C.  14,  16  E.  C.  L.  But  a  witness  cannot  refresh  his  memory 
by  extracts  from  a  book,  though  made  by  himself,  Doe  v,  Perkins,  3 
T.  R.  749 ;  or  from  a  copy  of  a  book ;  for  the  rule  requiring  the  best 
evidence  makes  it  necessary  to  produce  the  original,  though  used  only 
to  refresh  the  memory.  Burton  v.  Plummer,  2  A.  &  E.  343,  344, 
29  E.  C.  L. ;  Alcock  v.  The  Royal  Exchange  Ins.  Co.,  13  Q.  B.  292, 
66  E.  C.  L. 

Where  a  witness  on  looking  at  a  written  paper  has  his  memory  so 
refreshed,  that  he  can  speak  to  the  &cts  from  a  recollection  of  them, 
his  testimony  is  clearly  admissible,  although  the  paper  may  not  have 
been  written  by  him.  Thus  where  it  has  been  material  to  prove  the 
date  of  an  act  of  bankruptcy,  the  court  has  several  times  permitted 
witnesses  to  refer  to  their  depositions  taken  shortly  after  the  bank- 
ruptcy, though  such  depositions  were  of  course  not  written  by  them- 
senres,  but  merely  signed  by  them.  Taylor,  Ev.  1219,  6th  ed.,  and 
cases  there  cited. 

Where  the  witness  cannot  speak  without  referring  to  a  book,  the 
book  must  be  produced  in  court  Per  Coleridge,  J.,  Howard  v.  Can- 
field,  5  Dowl.  JP.  C.  417.  If  produced,  the  counsel  for  the  other  party 
has  a  right  to  see  it,  and  cross-examine  from  it.  R.  v.  Hardy,  24  How. 
St.  Tr.  824 ;  or  he  may  look  at  it  and  ask  when  it  was  written,  with- 
out being  bound  to  put  it  in  evidence.  R.  v,  Ramsden,  2  C.  &  P.  603, 
12  E.  C.  L.  If  he  cross-examines  to  other  entries  than  those  referred 
to  by  the  witness,  he  makes  them  part  of  his  own  evidence.  Per 
Gumey,  B.,  Gr^ory  v.  Travenor,  6  C.  &  P.  281,  25  E.  C.  L. 

A  photograph,  said  to  be  that  of  a  person  whose  identity  had  to  be 
proved  upon  a  trial  for  bigamy,  was  allowed  to  be  shown  to  two  per- 
sons who  had  known  him,  on  the  ground  that  it  was  a  permanent 
visible  representation  of  the  image  made  on  the  minds  (the  retinas  of 
♦the  eyes)  of  the  witnesses  by  me  sight  of  the  person  rcpre-  r^-iA'j 
sented,  so  that  it  was  "  only  another  species  of  the  evidence  '- 
which  persons  give  of  identity,  when  they  speak  merely  from  mem- 
ory.''   R.  V.  Tolson,  4  F.  &  F.  104. 

Examination  as  to  belief.  A  witness  can  depose  to  such  facts 
only  as  are  within  his  own  knowledge ;  but  even  in  giving  evidence  in 
chief,  there  is  no  rule  which  requires  a  witness  to  depose  to  facts  with 
an  expression  of  certainty  that  excludes  all  doubt  in  his  mind.  It  is 
the  constant  practice  to  receive  in  evidence  a  witness's  belief  of  the 
identity  of  a  person,  or  of  the  fact  of  a  certain  writing  being  the  ha,nd- 
writing  of  a  particular  individual,  thoueh  the  witness  will  not  swear 
positively  to  these  facts.*    See  R.  v.  Miller,  3  Wils.  427.    It  has  been 

^  A  witness  most  not  swear  to  impression  simply.  That  is  descending  to  a  test  too 
vagne.  It  should  be  persuasion  or  belief  founded  on  facts  within  his  own  knowledge. 
Garter  v.  Gonnell,  1  Whart  392 ;  Carmalt  v.  Post,  8  W.  406 ;  Salmon  v.  Feinour.  6  6. 
&  J  60 ;  Jones  «.  Chiles^  2  Dtaisi,  32.  [State  v.  Norton,  76  Mo.  180 ;  State  r.  Thorp, 
72N.ai86;  McKnightv.8ta(e,6Tex.  App.  168;  Cummins V. States 58 Ala. 387.  Bathe 
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decided,  that  for  false  evidence  so  given,  a  witness  may  be  indicted 
for  perjury.  R.  v.  Pedley,  1  Leach,  325 ;  R. «?.  Schlesinger,  10  Q.  B. 
670,  59  E.  C.  L. 

Examination  as  to  opinion.  Although,  in  general,  a  witness 
cannot  be  asked  what  his  opinion  upon  a  particular  question  is,  since 
he  is  called  for  the  purpose  of  speaking  as  to  fads  only ;  yet  where 
matter  of  skill  and  judgment  is  involv^,  a  person  competent  to  give 
an  opinion  may  be  asked  what  that  opinion  is.^    Thus  an  engineer 

may  give  his  opinion  on  a  matter  with  which  he  is  specially  aoquainted.  Walker  v. 
State,  58  Ala.  393.]  The  testimony  of  a  witness,  that  he  tli&ugkt  the  plaintiff  told  him 
that  a  certain  sam  of  money  had  been  paid  to  the  plaintitiP— uxu  very  confident  he  said 
so,  but  would  not  swear  that  he  did — is  a  statement  of  the  strength  of  the  recollection 
of  a  fact  by  the  witness,  and  is  admissible  evidence,  Lewis  r.  Freeman,  17  Me.  260. 
The  only  impression  which  a  witness  should  be  allowed  to  state  should  be  tliat  of  a 
fact  feebly  impressed  upon  his  memory,  and  not  the  result  of  a  process  of  reason  and 
judgment.  Crowell  v.  Western  Reserve  Bank,  3  O,  406.  [A  witness  cannot  give  hb 
opinion  as  to  the  person  meant  in  a  libel.  People  v.  Parr,  42  Hun,  (N.  Y.)  313.]  The 
testimony  of  a  witness  will  not  be  rejected  because  he  accompanies  it  with  the  expression, 
^  such  b  the  impression  of  my  mind,"  as  every  witness  must  swear  according  to  the  im- 
pression of  his  mind  more  or  less  strong.  Franklin  r.  City  of  Macon,  12  Ga.  257.  S. 
On  a  trial  for  assault  with  intent  to  ravish,  the  prosecutrix  cannot  testify  as  to  the 
prisoners  intentions.    Scott  v.  State,  48  Ala.  420. 

»  Rochester  p.  Chester,  3  N,  H.  349 ;  Forbes  v.  Carothers  et  al.,  3  Y,  627  ;  Carmalt 
V.  Post,  8  W.  406 ;  Gentry  v.  McMinnis,  3  Dana,  382 ;  Bullock  r.  Wilson,  5  Porter, 
338;  Kellogg  v.  Krauser,  14  S.  <&  R.  137;  Morse  v.  State,  6  Conn.  9;  People  v.  De 
Graff,  1  Wheel.  C.  C.  205.  [People  v.  Rolfe,  61  Cal.  540.  See  Smith  v.  State,  55  Ala. 
1.]  The  opinions  of  witnesses  based  upon  a  state  of  facts  sworn  to  bv  others,  are  not 
proper  evidence  except  in  matters  lying  peculiarly  within  the  knowledge  of  experts. 
Paige  V.  Hazard,  5  Hill,  603.  In  questions  of  identity  and  personal  skill,  a  witness 
may  testifv  to  a  belief  not  founded  m  knowledge,  but  the  rule  is  otherwise  in  respect 
to  facts  which  may  be  supposed  to  be  within  the  compass  of  memory.  Carmalt  v.  rest, 
8  W.  406.  [State  r.  Babb  ,76  Mo.  501 ;  People  v.  Williams,  29  Hun,  (N.  Y.)  520.  On  the 
question  of  a  prisoner's  identity  it  is  error  to  reiect  testimony  that  a  person  who  knew  him, 
met  a  stranger,  who  so  closely  resembled  him  that  he  twice  started  to  speak  to  him,  believ- 
ing him  tobe  the  prisoner.  White  r.  Commonwealth,  80  Ky.  480;  State  r.  Witham,  72 
Me.  531.  On  impression  of  identity.  W^oodward  v.  State,  4  Baxter,  (Tenn.)  322.] 
An  opinion  expressed  by  the  crew  or  a  vessel,  in  consultation  with  the  master,  on  the 
Bounoness  of  a  link  in  a  chain  cable  which  the^  were  paying  out  to  prevent  her  from 
dragging  her  anchor,  b  admissible  in  proof  of  its  adequacy  to  the  ordinarv  exi^ncies 
of  the  navigation.  Keed  v.  Dick,  8  W.  479.  Testimony  of  the  resemblance  of  the 
child  to  the  alleged  father,  or  the  want  of  it,  not  being  matter  of  fact,  but  merely  of 
opinion,  is  not  admissible.  Kenniston  r.  Rowe,  16  Me.  38.  On  a  question  of  mental 
cwacity,  the  opinion  of  an  intimate  acquaintance,  not  a  medical  man,  b  competent 
when  connected  with  facts  and  circumstances  within  hb  knowledge,  and  disclosed  by 
him  in  his  testimony  as  the  foundation  of  hb  opinion.  Culver  v.  Haalam,  7  Barb. 
314.  It  is  not,  in  general,  competent  for  witnesses  to  state  opinions  or  oonclusions 
from  facts,  whether  such  facts  are  known  to  them  or  derived  from  the  testimony  of 
others.  The  exceptions  to  the  rule  are  confined  to  questions  of  scienocL  trade,  and  a 
few  others  of  the  same  nature.  Morehouse  v,  Matthews,  2  Comst  514.  [Debbs  «• 
State,  43  Tex,  650 ;  State  ».  Stickley.  41  la.  232 ;  Lambkin  r.  State,  12  Tex.  App.  341. 
A  witness  cannot  testify  to  an  alibi  from  hb  belief  that  the  defendant  was  in  the  room 
in  which  he  was  sleeping  all  night.  Bennett  v.  State,  52  Ala.  370.  But  sec  State  v. 
Phair,  48  Vt.  366.]  A  witness  may  be  asked  whether  in  hb  opinion  the  prisoner  was 
intoxicated  at  the  time  of  the  offence.  People  v,  Eastwood,  4  Ker.  562.  [Pierce  r. 
State,  53  G  a.  365 ;  State  r.  Huxford,  47  la.  16.  But  they  cannot  give  their  opinion  of 
mental  capacitv  from  having  seen  defendant  drunk  on  other  days  than  that  of  the 
murder,  r^evling  r.  Commonwealth,  98  Pa.  St.  322.]  A  witness  may  be  asked  and 
may  state  his  opinion  as  to  the  time  of  day  when  an  event  took  place,  and  he  may 
state  his  opinion  as  to  the  length  of  time  which  elapsed  between  two  events.  Camp- 
bell V.  State,  23  Ala.  44.    The  mere  opinion  of  a  witness  with  regard  to  the  age  of  a 


EXAMINATION  OP  WTTNESSBS.  223 

may  be  called  to  say  what,  in  his  opinion,  was  the  cause  of  a  harbor 
being  blocked  up.  Folkes  «•  Chad,  3  Dougl.  157,  26  E.  C.  L.;  4  T. 
R.  498.  In  a  variety  of  other  cases,  also,  such  evidence  has  been  ad- 
mitted. "  Many  nice  questions,^'  observes  Lord  Mansfield,  "  may  arise 
as  to  forgery,  and  as  to  the  impression  of  seals,  whether  the  impression 
was  made  from  the  seal  itself,  or  from  an  impression  in  wax.  In  such 
cases  I  cannot  say  that  the  opinion  of  seal-makers  is  not  to  be  taken." 
Folkes  t?.  Chad,  3  Dougl.  159, 26  E.  C.  L.   So  it  seems  is  the  opinion 

person  from  his  appearance,  nnaooompanied  by  the  facts  on  which  that  opinion  is 
founded,  is  inadmissible  as  evidence.  Alorse  v.  State,  G  Conn.  9.  [Commonwealth  v. 
O'Brien,  134  Mass.  198.]  A  party  has  no  right  to  ask  the  opinion  of  a  professional 
witness  upon  any  question  except  one  of  skill  or  science.  People  v.  Bodine,  1  Denio, 
282;  Woodin  v.  People,  1  Park..C.  B.  464;  People  v,  Thurston,  Id.  49.  When  the 
opinion  of  witnesses  not  experts  are  admissible,  see  Cooper  v.  State,  23  Tex.  331. 
[State  i\  FolweU,  14  Kan.  105 ;  Commonwealth  v,  Sturtevant,  117  Mass.  122.]  The 
opinions  of  a  witness  on  a  question  not  involving  medical  skill  or  science  is  inadmis- 
sible as  evidence.  Woodin  r.  People,  1  Park.  C.  R.  464.  [But  the  correspondence 
between  footprints  seen  at  the  time  and  place  of  crime  and  the  feet  of  the  prisoner  b 
a  matter  of  tSsust  to  which  any  witness  observing  can  testifv.  Young  v.  State,  68  Ala. 
369 ;  Murphy  v.  People,  63  K.  Y.  590.  The  witness  should  not  be  allowed  to  give  his 
opinion  as  to  whether  the  prisoner's  foot  made  the  track.  Clough  v.  State,  7  Neb. 
320.  Nor  where  the  defence  is  justifiable  homicide,  as  to  whether  accused  was  in  im- 
minent danger.  State  v,  Rhoads,  29  O.  St  171.  Nor  on  cross^xamination  as  to 
whether  a  surgeon  who  dressed  deceased's  wound  was  drunk.  Batten  v.  State,  80  Ind. 
394.  Nor  as  to  whether  a  homicide  was  unprovoked.  Kennedy  v.  Commonwealth, 
14  Bush,  (Ky.)  340.]  Medical  testimony,  as  to  the  ii^juries  likely  to  be  produced 
under  a  given  state  of  fSEusts,  is  properly  admitted,  where  the  witness  states  the  precise 
£Eu:t8  on  which  he  bases  his  opinion,  and  the  court  does  not  withdraw  from  the  jury 
the  right  to  consider  whether  these  facts  are  established  by  the  testimony.  Wendell 
«.  Troy,  39  Barb.  329.  An  expert  may  not  only  testify  to  opinions  but  may  state 
generad  facts  which  are  the  result  of  scientific  knowledge  or  general  skill.  Emerson 
V.  Lowell  Gas  Light  Co.,  6  Allen,  146.  An  expert  cannot  in  an  opinion  assume  facts 
which  are  not  the  subject-matter  of  professional  knowledge,  but  questions  for  the  jury. 
Moore  v.  State,  17  O.  St.  521.  On  tne  trial  of  an  indictment  for  murder,  a  surgeon  is 
not  competent  to  give  an  opinion  as  an  expert  as  to  the  probable  position  of  the  body 
of  the  deceased  when  struck.  Kenned^y  v.  People.  39  N.  Y.  245.  A  medical  witness 
cannot  express  an  opinion  upon  the  evidence  in  the  case.  State  v.  Felter,  25  la.  67. 
A  medical  expert  may  give  nis  opinion  on  a  supposititious  statement  made  to  him  as 
illustrative  of  the  case  on  trial  Perkins  v.  Concord  Railroad,  44  N.  H.  223 ;  Fair- 
child  V.  Bascomb,  35  V t  398. 

As  to  standard  medical  works  as  evidence :  See  Luning  v.  State,  1  Chand.  178 ;  Mer- 
kle  V.  State,  Shep.  Sel.  Cas.  45,  37  Ala.  139 ;  State  v.  O'Brien,  7  R.  L  336. 

As  to  the  testimony  of  experts  generally :  See  State  t^.  Ward,  39  Vt  225 ;  Caleb  i>. 
State,  39  Miss.  721 ;  Rosenheim  v.  America  Ins.  Co.,  33  Mo.  230;  Johnson  v.  State, 
87  Ala.  457 ;  State  r.  Shinbom,  46  N.  H.  497 ;  Commonwealth  r.  Choate,  105  Mass. 
451 ;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St  146 ;  Shellon  r.  State,  34  Tex.  662.    S. 

On  the  market  value  of  any  property :  See  Todd  v.  Warner,  48  Howard,  (N.  Y.) 
234.  The  opinion  of  a  witness  ignorant  of  anatomy  is  inadmissible  as  to  the  sex  of  a 
person  from  an  examination  of  the  skeleton.  Wilson  r.  State,  41  Tex.  320.  An  in- 
ference necessarily  arising  from  a  set  of  facts^  is  not  a  mere  expression  of  opinion, 
but  is  admissible  as  a  statement  of  fact.  Lewis  v,  Stat^  49  Ala.  1 ;  Matteson  v.  State, 
55  AliL  224,  Familiarity  with  the  prisoner's  handwriting  will  not  render  the  opinion 
of  a  witness,  that  he  could  not  have  committed  the  forgeiy,  competent.  Burress  v. 
Commonwealth,  27  Gratt.  (Va.)  934.  Nor  can  a  witness  in  order  to  prove  that  a 
foiged  note  was  knowingly  uttered  by  A.  testify  that  he  had  seen  another  note  in  A.'s 
possession  which  in  his  opinion  professed  to  have  the  signatures  of  the  same  parties. 
State  V,  Breckenridge,  67  la.  204.  A  witness  skilled  in  any  specialty  may  testify  in 
r^ard  to  it.  Wynne  v.  State,  56  Ga.  113.  A  fireman  is  not  an  expert  on  the  influence 
of  wind  in  directing  the  course  of  a  fire,  or  on  fires  creating  their  own  currents.  State 
V.  Watson,  65  Me.  74.  A  chemist  and  toxioologist  is  an  expert  on  poisons,  though 
not  a  physician.    State  v.  Cook,  17  Kan.  392. 
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of  any  person  in  the  habit  of  receiving  letters^  of  the  genuineness  of 
a  post-mark.  See  Abbey  v.  Lill,  5  Bingh.  299,  15  E.  C.  L.  So  anti- 
quaries as  to  the  date  of  ancient  handwriting.  Tracy  Peerage,  10  CI. 
c&  Fin.  191.  So  the  opinion  of  a  ship-builder  on  a  question  of  sea- 
worthiness. Thornton  v.  Roy.  Exch.  Ass.  Co.,  Peake,  N.  P.  C.  26 ; 
1  Camp.  117  ;  Chapman  v.  Walton,  10  Bingh.  57,  25  E.  C.  L.  How- 
ever, the  Court  of  Queen's  Bench  in  Campbell  v.  Rickards,  5  B.  <& 
Ad.  840,  27  E.  C.  L.,  held  (overruling  several  previoas  decisions), 
that  the  materiality  of  a  fact,  concealed  at  the  time  of  insuring,  was  a 
question  for  the  jury  alone.  "  Witnesses  conversant  in  a  particular 
trade  may  be  allowed  to  speak  to  a  prevailing  practice  in  tliat  trade ; 
scientific  persons  may  give  their  opinion  on  matters  of  science ;  but 
witnesses  are  not  receivable  to  state  their  views  on  matters  of  le^l  or 
moral  obligation,  nor  on  the  manner  in  which  others  would  probably 
be  influenoed,  if  the  parties  acted  in  one  way  rather  tlian  anotlier." 

It  is  the  constant  practice  to  examine  medical  men  as  to  their  judg- 
ment with  regard  to  the  cause  of  a  person's  death,  who  had  suffered 
violence ;  and  where,  on  a  trial  for  murder,  the  defence  was  insanity, 
the  judges,  to  whom  the  point  was  referred,  were  all  of  opinion  that  in 
such  a  case  a  witness  of  medical  skill  might  be  asked  w'hether,  in  his 
judgment,  such  and  such  appearances  were  symptoms  of  insanity,  and 
whether  a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely 
to  produce  a  paroxysm  of  that  disorder  in  a  person  subject  to  it  ? 
Several  of  the  judges  doubted  whether  the  witness  could  be  asked  his 
opinion  on  the  very  point  which  the  jury  were  to  decide,  viz.,  whether, 
♦1 4«1  *^^^°^  *'^®  other  testimony  given  in  the  case,  the  act  with  which 
-I  the  prisoner  was  charged  was,  in  his  opinion,  an  act  of  insan- 
ity. R.  V,  Wright,  Russ.  &  Ky.  456.  On  an  indictment  for  cutting 
and  maiming,  Rirk,  J.,  on  the  authority  of  the  above  case,  allowed  a 
medical  man,  who  had  heard  the  trial,  to  be  asked  whether  the  fitcts 
and  appearances  proved  showed  symptoms  of  insanity.  R.  v,  Searle, 
1  Moo.  &  R.  75.  And  it  seems  that  in  McNaughten's  case  such 
questions  were  allowed  to  be  asked.  3  Russ.  Cri.  571,  5th  ed.  (A).  A 
question  may  arise  in  these  cases,  whether,  where  a  witness,  a  medical 
man,  called  to  give  his  opinion  as  matter  of  skill,  has  made  a  report 
of  the  appearances  or  state  of  facts  at  the  time,  he  may  be  allowed  to 
read  it  as  part  of  his  evidence.     The  practice  in  Scotland,  on  this 

Eoint  is  as  follows  :  The  scientific  witness  is  always  directed  to  read 
is  report,  as  affording  the  best  evidence  of  the  appearances  he  was 
called  on  to  examine ;  yet  he  may  be,  and  generally  is,  subjected  to  a 
further  examination  by  the  prosecutor,  or  to  a  cross-examination  on 
the  prisoner's  part ;  and  if  he  is  called  on  to  state  any  facts  in  the 
case,  unconnected  with  his  scientific  report,  as  conversations  with  tlic 
deceased,  confessions  made  to  him  by  the  prisoner,  or  the  like  ulitur 
jure  communiy  he  stands  in  the  situation  of  an  ordinary  witness,  and 
can  only  refer  to  the  memoranda  to  refresh  his  memory.  Alison's 
Prac,  Cr.  Law  of  Scotland,  641.^    So  also  it  seems  skilled  witnesses 

^  Ab  to  the  evidence  of  experts  flenerallj,  aee  Norman  v.  Wells^  17  Wend.  136; 
CJattrill  V,  Myrick,  3  Fairfield,  222 ;  Boies  v.  McAllister,  Id.  308 ;  Lester  v.  Pittsford, 
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may  refresh  their  memoiy  by  referring  to  professional  treatises^ 
although  such  treatises  are  not  admissible  in  evidence.     Tayl.  on  Ev. 

7  Vt.  158 ;  Goodwin's  Oue,  5  Bog.  Bee.  26.  Where  the  opinion  of  an  expert  is 
offered,  the  court  may  hear  evidence  first  to  ascertain  whether  he  is  an  expert,  and 
then  allow  the  opinion  to  he  pven  in  evidence.  Mendham*s  Case,  6  Band.  704.  [The 
question  whether  witness  is  an  expert  is  for  the  court,  the  judgment  can- 
not be  reviewed.  State  v.  Cole,  94  N.  C.^  958.  ^  It  is  error  to  allow  a 
witness  to  testify  as  an  expert  without  showing  his  standing  as  a  physician 
and  upon  what  he  founds  his  opinion.  Polk  v.  State,  36  Ark.  117.  A  phy- 
sician showixig  himself  otherwise  qualified  is  not  incompetent  because  not  in  practice 
at  the  time  of  the  occurrence  to  which  he  testifies.  Boberts  r.  Johnson,  58  N.  Y. 
613.]  A  witness  who  has  hod  opportunities  of  knowing  and  observing  a  person 
whose  sanity  is  impeached,  may  not  onljr  depose  to  the  facts  he  knows,  but  may  also 

five  his  opmion  ox  belief  as  to  his  samty  or  insanity.  Clary  v.  Clary,  2  Ired-  Law, 
8.  [United  States  v.  Guiteau,  10  Fed.  Bep.  IGl ;  Davis  v.  Stata  38  Md.  15 ;  Pigg  v. 
State,  43  Tex.  108.  But  see  State  v.  Coleman,  27  La.  An.  691.J  On  a  question  of 
insanity,  witnesses  other  than  professional  men  may  state  their  opinion  in  connection 
with  the  facts  on  which  it  was  founded.  Clark  v.  State,  12  O.  483 ;  Norris  r.  State,  46 
Ala.  776.  [Thomas  v.  State,  40  Tei:.  60.]  When  witnesses  give  their  opinions  as 
to  the  sanity  of  a  person,  they  must  furnish  the  facts  upon  which  their  respective 
opinions  are  founded.  Walker  v.  Walker,  14  Ga.  242 ;  Stewart  v.  Bedditt,  3  Md.  67 ; 
Stewart  r.  Spedden.  5  Id.  433 ;  Wilkinson  p.  Pearson,  23  Pa.  St  117 ;  Dorsey  v.  War- 
fidd,  7  Md.  65.  ^Neither  professional  nor  unprofessional  witnesses  can  give  an  opin- 
ion as  to  mental  capacity  or  condition,  without  first  showing  the  facts  upon  which  the 
opinion  is  founded.  White  v.  Bailey,  10  Mich.  155.  The  opinions  of  witnesses  not 
medical  men  may  be  received  on  a  question  of  sanity.  Powell  v.  State,  25  Ala.  21. 
[State  r.  Erb,  74  Mo.  199 ;  People  tj.  Wreden,  59  Cal.  392 ;  McCkckey  r.  State,  5  Tex. 
App.  320;  Webb  v.  State,  Id.  596;  overruling,  Gehrke  t;.  Stat^  13  Tex.  568.  And 
that  certain  spots  were  blood  spots.  Greenfield  r.  People,  85  I^.  Y.  75 ;  Thomas  v. 
State,  67  Ga.  460.1  But  a  witness  who  is  not  a  medical  man  is  incompetent  to  express 
an  opinion  as  to  the  particular  species  of  fits  with  which  any  one  is  afflicted.  McLean 
V.  State,  16  Ala.  672.  Who  are  experts,  see  Page  r.  Parker,  40  N.  H.  47 ;  Johnson  v. 
State,  35  Ala.  370 ;  Commonwealth  v.  Bich,  14  Gray,  335 ;  Howard  v.  Providence,  6 
B.  L  514 ;  Crane  t>.  Northfield,  33  Vt  124 ;  Bricker  r.  Lighter,  40  Pa.  St.  199 ;  Pela- 
mourges  t;.  Clark,  9  la.  1.  The  testimony  of  experts,  as  experts,  cannot  be  received 
on  subjects  of  general  knowledge,  familiar  to  men  in  general,  and  with  which  jurors 
are  presumed  to  be  acquainted.  Concord  Bailroad  v.  Ureely,  3  Fpst  S^7.  [Common- 
wealth V.  Collier,  134  Mass.  203 ;  but  see  State  v.  White,  76  Mo.  96 ;  Knoll  v.  State, 
55  Wis.  249 ;  8.  c.  42  Am.  Bep  704.  A  physician  may  testify  as  to  the  efiect  of  pow- 
der marks  when  a  pistol  is  fired  at  short  range.  The  muslin  used  in  his  experiments 
may  also  be  put  in  evidence.  Sullivan  v.  Commonwealth,  93  Pa.  St.  284 ;  People  v. 
Morrigan,  29  Mich.  4 ;  Crorham  v.  Gorham,  41  Conn.  242.  But  see  Commonwealth  v. 
Piper,  120  Mass.  185.  On  presumptions  from  the  course  of  a  bullet :  Saunders  r. 
StatCL  37  Tex.  710.1  A  physician  cannot  be  asked  his  opinion  as  an  ex]>ert,  as  to 
whetner  a  rape  could  have  heen  committed  in  a  certain  way,  if  the  question  is  not 
one  which  it  requires  professional  knowledge  to  decide.  Cook  v.  Statej  4  &b.  843. 
Medical  men  may  be  odled  by  the  government  in  a  trial  for  murder,  to  give  an  opin- 
ion as  to  whether  a  beating  which  had  been  testified  to  by  themselves  or  other  wit- 
nesses, was  an  adequate  cause  of  death.  Livingston's  Case,  14  Gratt.  592^  [Waite  v. 
State,  13  Tex.  App.  169:  Banks  v.  State,  Id.  182 ;  People  v.  Kerrains,  1  Thomp.  <&  C. 
rN.  Y.)  333;  Curry  v^^State,  5  Neb.  412;  Lindsay  v.  People,  63  N.  Y.  143.]  Evi- 
dence of  scientific  persons,  on  a  capital  trial,  as  to  any  distmction,  evinced  by  scienti- 
fic investigation,  between  the  appearance  of  stains  of  human  blood  and  those  of  ani- 
mals, is  properly  admissible.  State  v.  Knights,  43  Me.  11.  An  expert  having  heard 
the  whole  evidence  given  in  a  case  is  incompetent  to  give  his  opinion  as  to  the  effect 
of  such  evidence,  but  he  may,  upon  a  case  hypothetically  stated.  Luning  v.  State,  1 
Chand.  178 ;  State  v.  Howel^  2  Hals.  244 ;  L&ke  v.  People,  1  Park.  C.  B.  495.  [State 
V.  BowmazL  98  N.  C.  509 ;  Noonan  v.  ^tate,  55  Wis.  258 ;  Dgumette  v.  Common- 
wealth, 75  Va.  867.  A  physician  may  give  his  opinion  founded  on  the  testimony  of 
others  that  deceased  was  dead  before  the  accident.  State  v.  Clark,  15  S.  C.  403.  A 
physician's  evidence  is  impaired  but  not  rendered  inadmissible  by  the  acknowledgment 
that  he  would  not  have  concluded  that  death  was  caused  by  arsenical  poisoning  had 
he  not  been  informed  that  there  was  arsenic  in  the  house.    Mitchell  v.  State.  58  Ala. 

15 


226  EXA.MINATTON  OF  WITNESSES. 

6th  od.;  p.  1230 ;  and  at  all  events  a  medical  witness  may  be  asked 
whether  ne  has  not  in  the  course  of  his  reading  become  acquainted 
with  such  and  such  results  of  scientific  experience^  and  he  may  state 
that  his  judgment  is  founded  in  part  on  what  he  has  read.  Collier  v. 
Simpson,  5  C.  &  P.  74,  24  E.  C.  L. 

Where  on  an  indictment  for  uttering  a  forged  will,  which  tc^ther 
with  the  writings  in  support  of  such  -will,  it  was  suggested,  had  been 
written  over  pencil  marks  which  had  been  rubbea  out,  Parke,  B., 
(after  consulting  Tindal,  C.  J.,)  held,  that  the  evidence  of  an  engraver 
who  had  examined  the  paper  with  a  mirror,  and  traced  the  pencil 
marks,  was  admissible  on  the  part  of  the  prosecution,  but  that  the 
weight  of  the  evidence  would  depend  upon  the  way  in  which  it  would 
be  confirmed.     R.  v.  Williams,  8  C.  &  P.  434,  34  E.  C.  L. 

In  proving  the  laws  of  foreign  coimtries  a!  so,  the  opinions  of  com- 
petent witnesses  are  admissible.  The  law  of  a  foreign  state  must 
DC  proved  by  the  parol  evidence  of  ^vitnesses  possessing  professional 
skill.  Sussex  Peerage,  11  CI.  &  Fin.  85,  114;  Nelson  v.  Lord  Brid- 
port,  8  Beav.  527  ;  but  they  may  refresh  their  memories  by  referring 
to  boolcs  and  other  l^al  documents,  Id.  Thus  on  the  trial  of  the 
Wakefields  for  abduction,  a  gentleman  of  the  Scotch  bar  \ms  examined 
as  to  whether  the  marriage,  as  proved  by  the  witness,  would  be  a 
valid  marriage  according  to  the  law  of  Scotland.  R.  v.  Wakefield,  2 
Lewin,  C.  C.  1,  279 ;  2  Deac.  Dig.  C.  C.  4.     See  also  Dalrymple  ©• 

417 ;  Davis  v.  State,  88  Md.  15.  A  physician  cannot  testify  as  an  expert  on  the  dam' 
a^  resulting  from  a  failure  to  keei>  a  contract  not  to  practice  within  a  q)ecified  time. 
Lmn  V,  Sig&heey  67  UL  75.  A  physician  cannot  testify  as  to  whether  certain  domestic 
troubles  are  sufficient  to  cause  insanity.  Carter  v.  State,  56  6a.  463.  He  may  testify 
as  to  the  skill  of  another  physician  where  his  knowledge  is  derived  from  personal 
observation.  Laros  v.  Commonwealth,  84  Pa.  St.  200.]  Experts  are  not  allowed  to 
give  their  opinion  on  the  cascL  when  its  facts  are  controverted,  but  counsel  maypat  to 
them  a  state  of  £u:ts,  and  asK  their  opinion  thereon.  United  States  v.  McGrlue,  1 
Curt  C  C.  1 ;  Daniels  r.  Musher,  2  Mich.  183.  [Brown  v.  Commonwealth,  14  Bosh, 
(Ey.)  398 ;  State  v.  Cole,  94  N.  C.  958.]  The  opinions  of  experts  upon  questions  of 
art  or  science,  to  be  admissible  as  evidence,  must  always  be  predicated  of  the  facts 
established  by  the  proof  in  the  case.  Chomp  v.  Commonwealth,  2  Mete.  (Ky.)  17. 
[Newton  v.  Stat^  21  Fla.  53 ;  Ballard  r.  State,  19  Keb.  609.]  A  medical  witness  may 
be  asked  his  opinion  on  a  hypothetical  statement  of  facts.  Beed  «.  People,  1  Park. 
C.  R.  431.  [But  where  the  question  is  on  a  particular  disease^  the  ph^cian  must 
have  made  a  specialty  of  it  Russell  v.  State,  53  Miss.  368.  A  physician  who  has 
testified  as  to  the  treatment  of  the  deceased  mav  be  cross-examined  as  to  the  eflect  of 
the  medicines,  etc.  Batten  v.  State,  80  Ind.  394.  A  physician  who  was  present  at  the 
autopsy  may  testify  as  to  the  injuries  received.  Commonwealth  t.  Piper,  120  Mass. 
185.  But  under  the  New  York  statute  he  cannot  give  his  opinion  as  an  expert 
founded  on  the  evidence  of  confidential  communications.  People  v.  Murphy,  4  KT  Y. 
Crim.  Hep.  95.  Nor  can  he  testify  as  to  a  doubt  whether  the  prisoner  is  sane.  San- 
chez V.  People,  22  N.  Y.  147.]  When  in  a  trial  for  poisoning,  circumstantial  evidence 
is  relied  on,  chemical  analysis  of  the  contents  of  the  stomach  and  bowels  diould 
always  be  made.  Joe  v.  State,  6  Fla.  591.  Neither  books  of  established  reputation 
on  the  subject  of  insanity,  nor  statistics  of  the  increase  of  insanity,  can  be  read  to  the 
jury.  Commonwealth  v.  Wilson,  1  Grav,  337 ;  Melvin  v.  Basley,  1  Jones's  Law,  386. 
See  1  Greenleaf  on  Evidence,  {  440  (n),  13th  ed.,  and  cases  cited ;  Davis  v.  State,  38 
rid.  15.]  Medical  witnesses,  in  ^ving  their  opinions  as  experts,  are  not  confined  to 
the  results  of  their  own  observation  and  experience,  but  may  give  opinions  upon  in- 
formation derived  from  books.  State  v.  Terrell,  12  Rich.  I^w,  321.  S.  State  r. 
Wood,  53  N.  II.  484.  They  can  be  cross-examined  as  to  their  kxx>wledge  of  standard 
authorities.    Hutchinson  v.  State,  19  Neb.  262. 
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Dalrymple,  2  Hagg.  Cons.  54 ;  R.  v.  Povey,  22  L.  J.,  M.  C.  19.  So 
it  is  laid  down  by  a  foreign  writer  of  eminenoe,  that  foreign  unwritten 
laws,  customs,  and  usa^,  may  be  proved,  and,  indeed,  must  ordinar 
rily  be  proved,  by  parol  evidence.  The  proper  course  is  to  make  such 
proof  by  the  testimony  of  competent  witnesses  instructed  in  the  law, 
under  oath.*  Sussex  Feer^  case,  11  CI.  &  Fin.  115  ;  Cocks  v.  Pur- 
day,  2  C.  &  Kir.  269,  61  E.  C.  L. 

>  Talbot  V,  Seamen,  1  Cr.  12,  38 ;  Church  v,  Hubbert,  2  Id.  236 ;  Strother  r.  Lucas, 
6  Pet  763 ;  Consequa  v.  Willing  et  al.,  Pet.  C.  C.  225 ;  Seton  t>.  Delaware  Ins.  Co.,  2 
Wasli.  C.  C.  175;  Robinson  v.  Clifford,  Id.  1;  Hill  v,  Packard,  5  Wend.  375;  2  Id. 
411 ;  Raynham  v.  Canton,  3  Pick.  293 ;  Bruchett  v,  Norten,  4  Conn.  517 ;  Hempstead 
OL  Reed,  6  Conn.  4S0  ;  Tarlton  v.  Briscoe,  4  Bibb,  73 ;  Talbot  r.  David,  2  Mareh.  609 ; 
Baptiste  et  al.  r.  Devalanbrun,  2  H.  &  J.  86 ;  Kenny  tr.  Clarkson,  1  Johns.  885 ;  Wood- 
bridge  r.  Austin,  2  Tyl.  387 ;  Firth  r.  Sprague,  14  Mass.  455;  Smith  r.  Elder,  3 
Johns.  145 ;  Denison  v.  Hyde,  6  Conn.  508 ;  Middlebury  College  v.  Cheney,  1  Vt.  336 ; 
McRae  v,  Mattoon,  13  Pick.  53;  Dyer  v.  Smith,  12  Conn.  384;  Owen  v.  Boyle,  15  Me. 
147 ;  Ingraham  v.  Hart,  11  O.  255 ;  Phillips  t>.  Origg,  10  W.  158.  It  lies  on  the  party 
objecting  to  parol  proof  to  show  that  the  law  is  written.    Dougherty  r.  Snyder,  15  8. 

6  R.  87;  Newsome  v,  Adams,  2  La.  153;  Taylor  v.  Swell,  3  Id.  43;  Livingston  v. 
Maryland  Ins.  Co.,  6  Cr.  274.  The  court,  on  the  trial  of  a  cause,  may  proceed  on 
their  knowledge  of  the  laws  of  another  State,  and  it  is  not  necessary,  in  tnat  case,  to 
prove  them,  and  their  judgment  will  not  be  reversed  when  they  proceed  on  such 
Knowledge,  unless  it  appear  that  they  decided  wrong  as  to  those  laws.  State  v.  Rood, 
12  Vt  396.  In  the  trial  of  an  action  by  jury,  when  the  claim  or  defence  of  a  party 
depends  on  the  construction  of  a  statute  of  another  State,  the  question  of  the  con- 
struction of  the  statute  in  that  State  is  to  be  decided  by  the  jury.    Holman  v.  King, 

7  Mete.  384.  A  volume  of  the  laws  of  anot  her  State,  purporting  to  be  published  by 
its  authority,  and  proved  by  a  counsellor  in  that  State  to  be  cited  andT  received  In 
the  courts  ttiere,  is  competent  evidence.  Lord  v.  Staples,  3  Fost.  448 ;  Emery  v. 
Berry,  8  Id.  473 ;  Dixon  v.  Thatcher,  14  Ark.  141 ;  Charlesworth  r.  Williams,  16  111. 
338 ;  State  r.  Abbey,  3  Williams,  60 ;  Stanfo  rd  v,  Pniet.  27  Ga.  243 ;  Yarborough  v. 
Arnold,  20  Ark.  592 ;  Memfield  v.  Bobbins,  8  Gray,  150.  It  is  necessary  that  the 
seal  of  the  State  should  be  affixed  to  the  exemplification  of  a  statute.  Wilson  v. 
Lazier,  11  GraU.  477 ;  Sisk  v.  Woodruff,  15  111.  15.  The  national  seal  affixed  to  the 
exemplification  of  a  foreign  law  or  judicial  proceeding,  proves  itself.  Watson  v. 
Walker,  3  Forst  471.  The  statute  law  of  other  States  must  be  proved  by  the  statute 
itself,  and  not  by  parol.  The  common,  customa  ry,  or  unwritten  law,  may  be  proved 
by  witnesses  acauainted  with  the  law.  McNeill  v,  Arnold,  17  Ark.  154 ;  Charlotte  v. 
Chouteau,  25  Mo.  465.  The  testimony  of  an  attomey-at-law  of  another  State,  is  not 
1^1  evidence  of  the  statute  law  of  that  State.  Smith  v.  Potter,  1  Williams,  304 ; 
Martin  v.  Payne,  11  Tex.  292.  If  the  statutes  of  a  sister  State  need  explanation,  the 
testimonv  of  one  learned  in  the  law  can  alone  be  received.  People  v.  Lambert,  5 
Mich.  349.  The  practice  and  usage  under  the  written  law  or  statute  of  another  State, 
may  be  proved  by  paroL  Greason  v.  Davis,  9  la.  219. '  Statutes  of  sister  States  can- 
not be  proved  by  parol,  but  as  to  the  mode  of  proving  foreign  laws  the  court  has  a 
discretion.  Line  v.  Mack,  14  Ind.  330;  Davis  v.  Rogers,  Id.  424  As  to  foreign  laws, 
see  Hooper  v.  Moore,  5  Jones's  Law,  130 ;  Drake  v.  Glover,  30  Ala.  382.  Foreign 
laws  are  not  judicially  noticed,  but  presumed  to  be  like  our  own.  W*oodrow  v,  O'Con- 
nor, 2  Williams,  77o ;  Bear  v.  Briggs,  4  la.  464.  The  written  or  statute  laws  of  a 
foreign  government  must  be  authenticated  bv  the  exemplification  of  a  copy  under 
the  great  seal  of  State  or  by  a  sworn  copy.  Unwritten  laws  may  be  shown  by  parol 
evidence.  Witnesses  to  be  competent  to  prove  unwritten  laws,  must  be  instructed  in 
them.  Watson  v.  Walker,  3  Fost.  471 ;  Pickard  v.  Bailey,  6  Id.  152.  In  the  absence 
of  proof,  the  courts  presume  foreign  laws  to  be  the  same  as  the  laws  of  the  forum. 
Rape  V.  Heaton,  9  Wis.  328 ;  Cox  v.  Morrow,  14  Ark.  603.  The  unwritten  law  of 
another  State  is  to  be  proved  by  experts.  Greason  v.  Davis,  9  la.  219.  The  courts  of 
one  State  will  not  take  judicial  notice  of  the  laws  of  a  sister  State,  but  they  must  be 
proved  as  fiicts.  Taylor  v,  Boardman,  25  Vt.  581.  Qmtra^  Herschfeld  v.  Drexel,  12 
Ga.  582.  Where  the  rights  in  controversy  accrued  in  a  State  where  the  common  law 
is  in  force,  the  court  will  take  notice  of  the  princijples  of  the  common  law,  including 
equity,  which  apply  to  the  case.    Nimmo  v.  Davis,  7  Tex.  26;  Warren  v.  Lusk,  lo 
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.Mo.  102.  The  court  will  judiciallj  presume  that  the  oommon  law  is  the  rule  of  deci- 
sion in  other  States,  unless  the  contrary  is  shown.  Beese  v.  Harris,  27  Ala.  901 : 
Thompson  v,  Monrow.  2  Cal.  99.  FGompare  mprcL  p.  *16  n.  and  cases  cited.]  The  legal 

f  resumption  is  that  tne  common  law  of  a  sister  State  is  similar  to  that  of  our  own. 
*omeroy  v.  Ainsworth,  22  Barb.  118 ;  Houghtalinff  v.  Ball,  19  Mo.  84.  Bradahaw  v. 
Mavfielo,  18  Tex.  21 ;  Brimhall  v,  VanCampen,  8  Minn.  13;  Connor  «.  Travick.  Shep. 
Sel.  Cas.  258, 37  AU.  289 ;  Savage  v.  CNeiL  44  N.  Y.  298 ;  MendenhaU  v.  Gatel^8  Ind. 
149;  Crake  v.  Crake,  18  Id.  156;  Buckingham  v.  Gregg,  19  Id.  401 ;  Hickman  «.  Al- 
paugh,  21  Cal.  225 ;  Palfrey  v.  Portland  Kailroad  Co.,  4  Allen,  55.  Foreign  statutes 
cannot  be  proved  by  parol,  without  some  showing  why  secondary  evidence  becomes 
necessary.  Kermott  v.  Ayer,  11  Mich.  181.  A  copy  of  an  act  of  the  legislature  of 
another  State  cannot  be  properly  authenticated  witnout  having  affixed  to  it  the  seal 
of  the  State.  Commonwealth  Ins.  Co.  v.  lAbuzan,  15  La.  An.  295.  A  printed  copy 
of  the  statute  laws  of  another  State,  passed  at  a  single  session  of  the  legislature  and 
purporting  to  be  published  by  authority  of  the  government,  is  admissible  in  evidence. 
Asmey  v.  Koot^  4  Allen,  504.  A  volume  purporting  to  be  the  laws  in  force  at  a  cer- 
tain date  in  another  State,  printed  '*  by  authority"  and  by  the  ''State  printer,"  mav 
be  admitted  in  evidence  bb  prima  fade  the  law  of  that  State.  Crake  v.  Crake,  18  Ind. 
156.  Upon  the  question  or  the  existence  of  a  foreign  law,  it  is  proper  to  read  to  the 
jury  from  nrinted  books  of  decisions  and  history.    Charlotte  v.  Chouteau,  33 
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Nature  of  priYilege.  We  have  already  considered  what  questions 
may  be  put  to  a  witness ;  every  such  question  the  witness  is  bound  to 
answer,  unless  he  can  show  that  he  is  privileged  frem  so  doing,  from 
some  peculiarity  in  his  situation. 

There  is  a  great  difference  between  privily  and  incompetency, 
though  the  difference  has  not  always  been  kept  in  view.  An  incom- 
petent witness  cannot  be  examined,  and,  if  examined  inadvertently, 
nis  testimony  is  not  legal  evidence ;  but  a  privileged  witness  may  al- 
ways be  examined,  and  his  testimony  is  perfectly  legal  if  the  privilege 
be  not  insisted  on. 

If  a  witness  be  compelled  to  answer  in  cases  where  he  claims  and 
ought  to  have  been  allowed  his  privily,  that  is  not  a  ground  for  re- 
versing a  conviction  upon  complaint  of  a  party  to  the  suit,  as  the  only 
person  injured  is  the  witness.  B.  v.  Kinglake,  11  Cox,  C.  C.  (Q,  B.) 
499. 

The  privily  of  a  witness  arises  in  three  ways :  first,  on  the  ground 
that  to  answer  the  question  would  expose  him  to  consequences  so 
injurious  that  he  ought  to  be  allowed  to  decline  doing  so ;  secondly, 
that  to  answer  the  question  would  be  a  breach  of  confidence,  which 
he  ought  not  to  be  forced  to  commit ;  thirdly,  that  to  compel  the  wit- 
ness to  answer  the  question  would  be  against  public  policy. 

When  the  witness  is  privileged  on  the  ground  of  iz^urious  oon- 
sequenoes  of  a  oivil  kind.  It  has  generally  been  considered  that  a 
witness  is  privil^ed  from  answering  any  question,  the  answer  r*i  cq 
to  which  might  *  directly  subject  him  to  forfeiture  of  estate.*  '- 

^  A  witness  may  be  oompelled  to  testify  against  his  pecaniaiy  interest  Quinlan  v, 
Davis,  6  Wliart  169.    A  witness  may  be  oompelled  to  give  testimony,  Uie  tendency  of 
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Forfeiture  is  now  abolished  except  as  to  outlawry  (see  33  &  34 
Vict.  c.  23,  8.  1),  And  it  is  considered  by  Mr.  Phillips  ^2  Phill. 
Ev.  492,  10th  ed^,  that  the  existence  of  this  rule  is  impliedly  recog- 
nised by  the  46  Geo.  3,  c.  87,  which,  after  reciting  that  "  doubts  had 
arisen  whether  a  witness  could  by  law  refuse  to  answer  a  question 
relevant  to  the  matter  in  issue,  the  answering  of  which  had  no  ten- 
dency to  accuse  himself,  or  to  expose  him  to  any  penalty  or  forfeiture, 
but  the  answering  of  which  might  establish,  or  tend  to  establish  that 
he  owed  a  debt,  or  is  otherwise  subject  to  a  civil  suit  at  the  instance  of 
his  majesty  or  of  some  other  person  or  persons,"  it  was  declared  and 
enacted,  "  that  a  witness  cannot  by  law  refuse  to  answer  any  question 
relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tend- 
ency to  accuse  himself  and  to  expose  him  to  a  penalty  or  forfeiture  of 
any  nature  whatsoever,  by  reason  only  or  on  the  sole  ground  tliat  the 
answering  of  such  question  may  establish  or  tend  to  establish  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  either  at  the  instance 
of  his  majesty  or  any  other  person  or  persons." 

It  will  be  seen  that  this  statute  also  excepts  cases  where  the  witness 
is  exposed  to  a  penalty.  A  doubt  might  arise  whether  this  exception 
extends  to  penalties  to  be  recovered  by  a  common  informer,  or  other- 
wise in  a  civil  manner.  In  none  of  the  reported  cases  since  the 
statute  does  the  question  seem  to  have  arisen,  nor  is  there  any  very 
clear  indication  of  what  was  considered  to  be  the  law  before  the 
passing  of  the  above  statute ;  the  question  therefore  remains  yet  to  be 
discus^sd. 

When  witness  is  privileged  on  the  ground  of  ii^iirious  conse- 
quences of  an  ecclesiastical  kind.  Questions  subjecting  a  witness 
to  ecclesiastical  penalties  have  been  generally  considered  as  coming 
within  those  which  he  is  entitled  to  decline  answering,  as  imder  the  2 
&  3  Edw.  6,  c.  13,  s.  2,  for  not  setting  out  tithes.  Jackson  o.  Ben- 
son, 1  Y.  &  J.  32  ;  on  a  charce  of  simony,  Brownswood  v.  Edwards, 
2  Ves.  Sen,  244 ;  or  incest,  C^etwynd  v.  Lindon,  Id.  403. 

But  there  cannot  be  a  doubt  that  a  judge,  in  deciding  whether  or 
not  a  witness  is  entitled  to  the  privilege,  would  consider  whether  the 
danger  suggested  by  the  witness  was  r^  and  appreciable  ;  R.  v,  Boyes, 
infra,  p.  151 ;  and  the  mere  chance  of  an  oteolete  jurisdiction  being 
set  in  motion  would  very  likely  not  be  considered  as  entitling  the  wit- 
ness to  his  privilege, 

which  may  be  to  subject  him  to  pecuniaiy  leas.  Ward  v.  Sharp,  15  Vt.  115.  That  a 
mere  civil  inability  does  not  render  the  witness  incompetent^  see  Gorham  v.  Carroll, 
5  litt  221 ;  Black  v.  Crouch,  Id.  226 ;  State  v,  McDonald,  1  Coze,  332;  Btoddarfs 
Lessee  v.  Manning,  2  H.  &  J.  147  ;  Ball  v.  Loveland,  10  Fick.  9 ;  Baird  v.  Cochran,  4 
S.  &  B.  397 ;  Nass  v.  Swearingen,  4  S.  <Sc  B.  192 ;  Copp  v,  Upham,  3  N.  H.  159 ;  Hays 
V.  Richardson,  1  G.  &  J.  316 ;  Naylor  v.  Simme&  7  Id.  273 ;  Commonwealth  v. 
Thruston,  7  J.  J.  Marsh.  63 ;  Taney  v.  Kemp,  4  H.  &  J.  348 ;  Planters'  Bank  t>. 
Geocge,  6  Mart  679,  overruling  Nayigation  Co.  v.  New  Orleans,  1  Mart  28.  Cbntia, 
Benjamin  v,  Hathaway,  3  Conn.  528 ;  Storrs  v,  Wetmore,  Kirby,  203 ;  Starr  t?.  Tracer 
et  al.,  2  Boot)  528 ;  Cook  v.  Com,  1  Over.  240 ;  and  see  Manran  v.  Lamb,  7  Cow.  174. 
'  A  witness  is  compellable  to  produce  a  paper,  dioogh  it  may  sabject  him  to  pecuniary 
loss.    Bull  V.  Loveland,  10  Pick.  9.    S. 
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When  witness  is  privileged  on  the  ground  of  iigurious  conse- 
qaenoes  of  a  oriminal  kind.  That  the  witness  will  be  subjected  to 
a  criminal  chaige,  however  punishable,  is  clearly  a  sufficient  ground 
for  claiming  the  protection.*  Thus  a  person  could  not  be  compelled  to 
confess  himself  tne  father  of  a  bastara  child,  as  he  was  thereby  sub- 
jected to  the  punishment  inflicted  by  the  18  Eliz.  c.  3,  s.  2  (repealed) ; 
R.  V,  St,  Mary,  Nottingham,  13  East,  68  {n\  So  a  witness  cannot  be 
compelled  to  answer  a  question  which  subjects  him  to  the  criminal  conse- 
quences of  usury ;  Gates  v.  Hardacre,  3  Taunt,  424.  And  if  a  witness 
was  improperly  compelled,  after  objection  taken  by  him,  to  answer  ques- 
tions tending  to  criminate  him,  it  would  appear  that  such  answers  would 
not  be  admissible  in  evidence  against  him  should  he  be  subsequently 
tried  on  a  criminal  charge.  R.  t?.  Coote,  L.  R.  4  P.  C.  599 ;  42  L.  J. 
Pr.  C.  45,  ante,  p.  60.  But  if  the  time  limited  for  the  recovery  of  the 
♦penalty  have  expired,  the  witness  may  be  compelled  to  answer,  r^^  ^^ 
Roberts  v.  Allatt,  M.  &  M.  192.  L  ^^^ 

Whether  or  no  a  witneas  who  has  been  pardoned  is  bound  to  answer 
questions  which  tend  to  show  him  guilty  of  the  offence  for  which  the 
pardon  has  been  granted,  is  perhaps  doubtful.  The  question  appears 
to  have  been  decided  in  the  negative  by  North,  C.  J.,  in  R.  v.  Read- 
ing, 7  How.  St.  Tr.  226 ;  but  that  case  has  been  much  doubted.  See 
Moo.  &  M.  N.  P.  C.  193  (n),  and  in  R.  v.  Boyes,  1  B.  &  S.  311,  it 
Mras  held  by  the  Court  of  Queen's  Bench  that  a  pardon  took  away  the 
privilege  of  the  witness  in  such  a  case. 

In  the  case  last  mentioned  an  objection  was  taken  on  behalf  of  the 
witness  that  though  a  pardon  under  the  great  seal  might  be  a  pro- 
tection in  ordinary  cases,  yet  that  under  the  peculiar  circumstances  of 
that  case  it  was  not  so.     The  prosecution  was  for  bribery,  and  the 

auestion  put  to  the  witness  was  objected  to  by  him,  on  the  ground 
lat  its  answer  would  tend  to  show  that  he  had  received  a  bribe.  A 
pardon  under  the  great  seal  was  thereupon  handed  to  him  by  the 
solicitor^neral,  who  was  prosecuting  for  the  crown,  but  the  witness 
still  refased  to  answer,  on  uie  ground  that,  inasmuch  as  by  the  express 
provisions  of  the  12  <&  13  Will.  3,  c.  2  (repealed),  the  pardon  would 
not  be  pleadable  to  an  impeachment  for  bribery  by  the  House  of  Com- 

*  United  States  v,  Craig,  4  Wash.  C.  C.  229 ;  Southard  v.  Rexford,  6  Cow.  254 ; 
Giannis  v,  Brandon,  5  Day,  260 ;  People  v,  Herrick,  13  Johns.  S2 ;  Ward  v.  People,  3 
Hill,  395,  6  Hill,  144;  Cloyes  v,  Thayer  et  al,  3  Hill,  564;  Wamer  «.  Lucas,  10  Q. 
836;  Low  V.  Mitchell,  18  Me.  372;  Poindexter  v.  Davis,  6  Gratt  451;  Janvrin  v. 
Scammon,  9  Post  280 ;  Cohurn  v.  Odell,  10  Post.  540 ;  Pleasant  v.  State,  15  Ark.  624 ; 
State  V.  Bilansl^,  3  Minn.  246;  People  v,  Kelley,  10  Smith,  74 ;  Printz  v.  Cheeney, 
11  la.  469.  It  IS  proper  to  ask  a  question,  the  answer  to  which  may  criminate  the 
witness,  as  he  may  answer  it,  apd  the  court  will  carefully  instruct  the  jury  that  the 
refusal  to  answer  gives  rise  to  no  inference  of  guilt  Newcomb  v.  State,  37  Miss.  383. 
[The  privileee  must  be  claimed.  If  the  witness  does  not  object  there  is  no  reason 
why  he  should  not  be  allowed  to  testify.  Howell  v.  Parish,  26  La.  An.  6.]  When  a 
witness  was  asked,  .on  cross-examination,  whether  he  had  not  been  convict^  and  pun- 
ished for  an  infamous  crime,  and  the  mdge  allowed  the  witness  to  elect  whether  he 
would  answer,  and  he  refused,  it  was  ndd,  that  such  refusal  might  be  insisted  on  by 
counsel,  in  addressing  the  jury,  as  warranting  the  inference  that  he  was  unworthy  of 
credit  State  v,  Garrett  Busb.  Law,  357.  Qmircu  Phelin  v.  Kenderdine,  20  Pa.  St 
354.    S. 
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mons,  the  privilege  still  existed;  but  the  Court  of  Queen's  Bendi 
held  that  the  danger  to  be  apprehended  must  be  real^  and  appreciable ; 
and  that  an  impeachment  by  the  House  of  Commons  for  brioeiy  was, 
under  the  circumstances,  too  improbable  a  contingency  to  justify  the 
witness  in  still  refusing  to  answer  on  that  ground. 

By  the  Corrupt  Practices  Prevention  Act,  1883  (46  &  47  Vict  c.  51), 
s.  59,  persons  called  as  witnesses  before  any  election  court,  or  before 
election  commissioners,  are  not  excused  from  answering ;  but  if  they 
answer  every  question,  they  are  to  receive  a  certificate,  which  will  be 
a  bar  to  all  proceedings  against  such  persons  for  any  offences  under 
the  Corrupt  Practices  Prevention  Acts,  and  no  answer  shall,  except  in 
the  case  of  any  criminal  proceedings  for  perjury  be  admissible  in 
evidence  in  any  proceeding,  civil  or  criminal.  By  the  interpretation 
clause  of  the  same  Act,  s.  64,  the  word  "  indictment "  includes  "  in- 
formation.'' This  interpretation  was  inserted  to  meet  the  case  of  R. 
V.  Slater,  8  Q.  B.  D.  267 ;  51  L.  J.,  Q.  B.  D.  246 ;  and  the  words 
*'  any  criminal  proceedings"  seem  to  get  rid  of  the  objection  raised  in 
R.  V.  Buttle,  L.  R.,  1  C.  C.  R.  268 ;  39  L.  J.,  M.  C.  115,  where  it 
was  held  that  answers  given  before  a  commission  could  not  be  used  on 
a  trial  for  peijury  committed  at  the  trial  of  an  election  petition. 

Similar  provisions  are  applied  to  the  c&se  of  witnesses  examined 
in  respect  of  any  offence  against  the  law  relating  to  explosive  sub- 
stances as  contained  in  the  Explosive  Substances  Act,  1883  (46  Vict 


c.  3),  s.  6. 
As  to  a 


compelling  witnesses  to  answer  in  cases  of  bankruptcy,  and 
fraudulent  agents,  oankers,  etc.,  see  pod,  p.  161. 

Bight  to  decline  answering — ^how  decided.  Of  course  the  judge 
is  to  decide  whether  or  not  the  witness  is  entitled  to  the  privilege,  subject 
to  the  correction  of  a  superior  court.^     What  inquiries  he  ought  to 

^  The  witness  and  not  the  court  is  the  proper  judse  whether  a  qnestion  put  to  him 
has  a  tendencj  to  criminate.  State^ ».  Edwards,  2  N.  &  McC.  13.  The  court  will  in- 
struct him  to  enable  him  to  determine,  and  if  the  answer  form  one  link  in  a  chain  of 
testimony  against  him  he  is  not  b^und  to  answer.  Id.  The  following  principles  were 
laid  down  by  C.  J.  Marshall,  in  Burr's  Trial : 


wliich 

may  disclose  a  fact  which  forms  a  necessary 
mony  which  would  be  sufficient  to  convict  him  of  any  crime,  he  is  not  bound  to  an- 
swer it  so  as  to  furnish  matter  for  that  conviction.  In  such  a  case  the  witness  musi 
himself  judge  what  his  answer  will  be,  and  if  he  say  on  oath  he  cannot  answer  without 
accusing  himself  he  cannot  be  compelled  to  answer.  1  Burr's  Trial,  245;  Parkhurst 
V.  Lowton,  3  Swanst.  215.  The  witness  (with  the  instruction  of  the  court  when 
necessary)  must  decide  when  his  answer  will  tend  to  criminate  him,  and  his  deci- 
sion is  upon  oath  and  at  the  peril  of  peijury.  Poole  v.  Perrit,  1  Rp.  128.  A  witness 
who  declines  to  answer,  on  the  ground  tluit  the  answer  souffht  may  tend  to  criminate 
him.  must  state  under  oath  that  he  believes  that  would  be  the  tenaency  of  the  answer. 
And  ^ter  that  answer  it  is  for  the  court  to  decide  whether  the  question  will  have  that 
tendency.  Kirschner  o.  State,  9  Wis.  140.  If  a  witness  is  exempt,  b^  statute,  from 
liabilitv  for  any  offence  of  which  he  is  compelled  to  give  evidence,  or  if  the  oflfence, 
as  to  him,  is  barred  by  the  statute  of  limitations,  he  cannot  claim  tne  privilege  of  not 
answering  ordinarily  incident  to  such  a  case.  Floyd  r.  State,  7  Tex.  215.  If  a  statute 
provides  that  what  a  witness  testifies  shall  not  be  given  in  evidence  against  him,  his 
privilege  is  gone.    People  v,  Kelley,  10  Smith,  74.    One  of  two  persons  ooncenied  in 
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make  m  order  to  satisfy  himself  upon  this  point  has  been  the  subject 
of  considerable  difference  of  opinion.  In  Fisher  v,  Ronalds,  12  C.  B. 
762^  it  was  unnecessary  to  decide  the  point,  but  Maule,  J.,  said,  '^  it 
is  for  the  witness  to  exercise  his  discretion,  not  the  judge.  The  r^^^  ^.q 
*witness  miffht  be  asked,  *  Were  you  in  London  on  such  a  ■- 
day  ?'  and  uiough  apparently  a  very  simple  question,  he  might  have 
good  reason  to  ol^ect  to  answer  it,  knowing  that,  if  he  admitted  that  he 
was  in  London  on  that  day,  his  admission  would  complete  a  chain  of 
evidence  against  him  which  would  lead  to  his  conviction.  It  is  impos- 
sible that  the  judge  can  know  anything  about  that.  The  privilege 
would  be  worthless,  if  the  witness  were  required  to  point  out  how  his 
aaswer  would  tend  to  criminate  him."  It  was  equally  unnecessary  to 
decide  the  point  in  Osborne  t?.  The  London  Dock  Company,  10  Ex. 
K.  701,  but  the  question  wais  a  good  deal  discussed,  the  opinion  of 
Parke,  B.,  clearly  mdinine  to  the  view  that  the  witness  ought  to  satisfy 
the  court  that  the  effect  of  the  question  will  be  to  endanger  him.  The 
learned  baron  states  that  this  was  the  opinion  of  the  majority  of  the 
judges  who  considered  the  case  of  R.  v.  Garbett,  1  Den.  C.  C.  236, 
though  they  expressly  refrained  from  deciding  the  point ;  and  he  also 
cite.3  the  opinion  of  Lord  Truro,  who  in  the  case  of  Short  v,  Mercier, 
3  Mac.  &  X .  205,  said,  '^  A  defendant,  in  order  to  entitle  himself  to 
protection,  is  not  bound  to  show  to  what  extent  the  discovery  sought 
might  affect  him,  for  to  do  that  he  might  oftentimes  of  necessity  de- 
prive himself  of  the  benefit  he  is  seeking;  but  it  will  satisfy  the  rule 
if  he  states  circumstances  consistent  on  me  face  of  them  with  the  ex- 
istence of  the  peril  alleged,  and  which  also  render  it  extremely  proba- 
ble." In  Sidebottom  v.  Atkyns,  3  Jur.  N.  S.  631,  Stuart,  V.  C, 
compelled  a  witness  to  answer  questions  although  he  swore  that  he 
should  thereby  subject  himself  to  a  criminal  prosecution.  In  Adams 
V.  Lloyd,  3  Hurlst.  &  Nor.  351,  Pollock  C.  B.,  admits  the  right  of  the 
judge  to  use  his  discretion,  but  seems  to  think  that  he  ought  to  be  sat/- 
isfied  by  the  oath  of  the  witness,  if  there  are  no  circumstances  in  the 
case  which  lead  him  to  doubt  the  real  necessity  for  protection.  In  the 
last  case  on  the  subject,  R.  r.  Boyes,  supra,  p.  151,  the  Court  of 
Queen's  Bench,  after  coasideration,  held  that  '^  to  entitle  a  party  called 
as  a  witness  to  the  privilege  of  silence,  the  court  must  see  from  the 
circumstancos  of  the  case,  and  the  nature  of  the  evidence  which  the 
witness  is  called  upon  to  give,  that  there  is  reasonable  ground  to  appre- 
hend danger  to  the  mtness  from  his  being  compelled  to  answer.''  The 
rule  in  this  case  may  be  taken  to  be  well  established,  and  it  has  been 
adopted  by  the  Court  of  Appeal  in  Ex  parte  Reynolds,  20  Ch.  D.  294 ; 
51  L.  J.  Ch.  D.  756. 

It  will  thus  be  seen  that  in  all  cases  where  the  point  has  directly 
arisen,  it  has  been  held  that  the  bare  oath  of  the  witness,  that  he  is 
endangered  by  being  compelled  to  answer,  is  not  to  be  considered  as 

the  oommiflsion  of  a  crime  maj  be  compelled  to  testify  againgt  the  other  when  a  stat- 
nte  proYided  that  *'  the  testimony  given  by  such  witnesB  shall  in  no  instance  be  used 
against  him  in  any  criminal  prosecution  for  the  same  offence.''  State  r.  Quailes,  8 
£iig.  307.    8. 
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necessarily  sufficient :  but  that  the  judge  is  to  use  his  discretion 
whether  he  will  grant  the  privilege  or  not.  Of  course  the  witness 
must  always  ple^e  his  oatn  that  he  will  incur  risk,  and  there  are 
innumerable  cases  in  which  a  judge  would  be  properly  satisfied  with 
this  without  further  inquiry,  but  if  he  is  not  satisfied^  he  is  not  pre- 
cluded from  further  investigation.^ 

Questions  tending  to  degrade  a  witness.  It  is  submitted  that  there 
cannot,  by  any  possibility,  be  any  doubt  as  to  the  rule  upon  this  sub- 
ject Every  question  must  be  answered  by  a  witness,  whether  it 
tend  to  d^rade  him  or  not,  if  it  be  material  to  the  issue,  unless  it 
tend  to  render  him  liable  to  penalties  and  punishment.  As  the  cred- 
ibility of  a  witness  is  always  in  issue,  he  must,  therefore,  answer 
questions  which  are  in  no  other  way  material  than  as  affecting  his 
*1  '^'M  *credibility.  On  the  other  hand,  every  question  which  ia  not 
•I  material  to  the  issue  is  improper ;  and  it  is  not  only  improper, 
but  unbecoming,  to  put  questions  to  a  witness,  the  very  putting  of 
which  tends  to  degrade  him,  and  which,  not  being  material,  he  cannot 
be  compelled  to  answer.  And  as  every  witness  is  entitled  to  the  pro- 
tection of  the  court  in  which  he  appears,  any  attempt  to  degrade  nim 
unnecessarily  will  immediately  be  repressed,  without  waiting  for  the 
witness  to  object  to  the  question.^ 

^  The  rule  that  a  witness  is  not  ohliged  to  criminate  himself  is  well  established.  But 
this  is  a  privilege  which  may  be  waived ;  and  if  the  witness  consents  to  testify  in 
one  manner  tending  to  crimmate  himself,  he  must  testify  in  all  respects  relating 
to  that  matter  so  far  as  material  to  the  issue.  If  he  waives  the  privilege,  he  does 
80  fully  in  relation  to  that  act;  but  he  does  not  thereby  waive  his  privilege  of 
refusing  to  reveal  other  unlawful  acts,  wholly  unconnected  with  the  act  of  which 
he  has  spoken,  even  though  they  may  be  material  to  the  issue.  Low  r.  Mitchdl, 
IS  Me.  372.  A  witness  is  not  bound  to  testify  to  any  matter  which  will  tend,  in 
any  manner,  to  show  him  guilty  of  a  crime  or  liable  to  a  penalty.  Chamberlain 
V.  Willson,  12  Vt.  491.  If  the  witness  understandingly  waive  his  privilege  and 
begin  to  testify,  he  must  submit  to  a  full  cross^xamination  if  required.  The  wit- 
ness must  first  determine  whether  he  will  claim  the  privilege,  and  if  the  privi- 
lej^  is  claimed  upon  oath,  the  court  cannot  deny  xL  unless  fully  satisfied  that  the 
witness  is  mistaken,  or  acts  in  bod  faith.  Id.  See  State  v.  K.,  4  N.  H.  562.  If  a 
witness,  knowing  that  he  Ls  not  bound  to  testify  concerning  a  fact  which  may 
tend  to  criminate,  voluntarily  answers  in  part,  he  may  be  cros^^xamined  us  to 
the  whole  transaction.  Foster  v.  Pierce,  II  Cush.  437;  People  v.  Carroll,  3 
Park.  C.  -B.  73 ;  Commonwealth  v.  Howe,  13  Gray,  26.  It  is  the  privile|2:e  of  the 
witness,  not  of  the  party,  that  the  witness  need  not  testify  to  focts  which  will  subject 
him  to  a  criminal  prosecution.  If  he  waives  his  privilese  and  testifies  to  part  of 
a  transaction,*in  which  he  was  criminally  concerned,  he  is  bound  to  state  the  whole. 
State  V.  Foster,  3  Fost  348 ;  Flovd  v.  State,  7  Tex.  215.  When  a  witness  volun- 
tarily testifies  in  chief  on  *a  particular  subject,  he  may  be  cross-examined  on  the 
subject,  even  though  his  answers  may  criminate  or  disgrace  him.  Norfolk  v.  Gay- 
lord,  2S  Conn.  309.    S.    State  v.  Fay,  43  la.  651. 

'  A  witness  is  not  bound  to  give  answers  which  may  stigmatixe  or  disgrace  him. 
State  V.  Bailey,  1  Penn.  415 ;  Vaughan  v.  Ferine,  2  Id.  628 ;  Baird  r.  Cochran,  4  S.  & 
B.  400 ;  B^  r.  Gibbs,  3  Y.  429,  437 ;  Galbraith  r.  Eichelberger,  Id.  515 ;  Bell's  Case, 
1  Browne,  376 :  Salsonstall's  Case,  1  Bog.  Bee  134 ;  Stout  v.  Bussell,  2  Y.  334 ;  People 
V.  Herrick,  13  Johns.  82.  [But  see  People  v.  Manning^,  48  Cal.  335 ;  State  v.  Gay,  94 
N.  C.  814.  A  witness  may  oe  impeached  by  asking  him  if  he  has  been  confined  in 
prison  for  crime.  Lights  v.  State,  21  Tex.  App.  308.]  A  witness  is  not  bound  to 
answer  any  questions  which  may  impeach  his  conduct  as  a  public  officer.  Jackson  v, 
Humphrey,  1  Johns.  498 ;  Marbury  v.  Madison,  1  Cr.  144.   A  witness  on  croas-exami- 
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By  28  Vict.  c.  18,  s.  6,  a  witness  may  be  questioned  as  to  wliether 
he  has  been  convicted  of  any  felony  or  misdemeanor.  See  the  section, 
post,  p.  166. 

Privilege  of  husband  and  wife.  A  doubt  has  arisen  whether  the 
principle  of  law  which  considers  husband  and  wife  as  one  person, 
extends  to  protect  persons  who  stand  in  that  relation  to  each  other 
from  answering  questions  which  tend  to  criminate  either,  even  although 
they  are  neither  of  them  upon  trial,  or  in  a  situation  in  which  the  evi- 
dence can  be  used  against  them.  It  was  indeed,  at  one  time,  held 
that  a  husband  or  wife  was  an  incompetent  witness  to  prove  any  fact 
which  might  have  a  tendency  to  criminate  the  other.  K.  v,  Cliviger, 
3  T.  R.  263 ;  but  that  decision  is  no  longer  law ;  all  the  subsequent 
cases,  with  one  exception,  treat  the  husband  or  wife  as  a  competent 
witness  under  such  circumstances ;  R.  v.  All  Saints,  Worcester,  6  M.  <& 
S.  194 ;  R.  V.  Bathwick,  2  B.  &  Ad.  639,  22  E.  C.  L. ;  R.  v.  Williams, 
8  C.  &  P.  284,  34  E.  C.  L.  The  case  the  other  way  is  that  of  R.  v. 
Gleed,  3  Russ.  Cri.  623,  5th  ed.,  in  which,  on  a  charge  of  stealing 
wheat,  Taunton,  J.,  after  consulting  Littledale,  J.,  refused  to  allow  a 
wife  to  be  called  in  order  that  she  might  be  asked  whether  her  hus- 
band, who  had  absconded,  was  not  present  when  the  wheat  was  stolen ; 
but  that  case  would  hardly  prevail  a^inst  the  two  decisions  of  the 
Court  of  Queen's  Bench,  above  referred  to.  In  the  well-known  prose- 
cution against  Thurtell,  Mrs.  Probert,  whose  husband  had  been  pre- 
viously acquitted,  was  the  principal  witness,  and  the  evidence  does 
not  even  seem  to  have  been  objected  to.  See  per  Alderson,  B.,  in 
R.  V.  Williams,  vhi  supra.  Husband  and  wife  are  now  competent  wit- 
nesses for  and  against  one  another  in  certain  cases.     See  arUe^  p.  129. 

But  though  the  husband  or  wife  be  competent,  it  seems  to  accord 
with  principles  of  law  and  humanity  that  they  should  not  be  com- 

lled  to  give  evidence  which  tends  to  criminate  each  other ;  and  in 

.  V,  All  Saints,  Worcester,  aupra,  Bayley,  J.,  said  that  if  in  that  case 
the  witness  had  thro\vn  herself  on  the  protection  of  the  court  on  the 
ground  that  her  answer  to  the  question  put  to  her  might  criminate 
her  husband,  he  thought  she  would  have  been  entitled  to  the  protec- 
tion of  the  court.  A  similar  opinion  is  expressed  in  1  Phill.  <£  Am. 
Ev.  73,  10th  ed. ;  and  see  Cartwright  v.  Green,  8  Ves.  405.  By  the  16 
&  17  Vict,  c  83,  s.  3,  "No  husband  shall  be  compelled  to  disclose 
any  communication  made  by  him  by  his  wife  during  the  marriage," 
and  vice  versd  ;  see  O'Connor  v.  Majoribank,  4  M.  &  6r.  435,  43  E. 
C.  L. ;  see  ante,,  p.  126. 

Of  course,  if  the  husband  or  wife  have  been  already  convicted, 
acquitted,  or  pardoned,  there  will  be  no  ground  for  claiming  the  privi- 
l^e.     R.  V.  Williams,  supra} 

nation  was  asked, '' Do  your  neighbors  call  you  lyinff  Josh?"  held  that  the  question 
was  inadmissible.    Nerson'r.  Henderson,  3  Fost.  498.    8. 

Under  the  Georgia  code,  a  witness  need  not  testify  to  fiicts  which  degrade  him. 
Gravett  v.  State,  74  Ga.  191. 

*  Under  the  Iowa  code  a  wife  is  permitted  to  testify  for  her  husband  in  a  criminal  case ; 
and  her  credibility  is  to  be  tested  by  the  same  rules  which  apply  to  all  other  wit* 
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When  the  witness  is  privileged  on  the  ground  of  oonfldenoe.  The 
*1  ^^4-1  *°^*^^  w**^  respect  to  which  the  privilege  of  secrecy  exists  on 
-■  the  ground  of  confidence  are  those  which  have  come  to  the 
knowledge  of  the  witness's  professional  1^^  adviser.^  Wilson  r.  Bas- 
tall,  4  T.  R.  758 ;  Duchess  of  Kingston's  case,  20  How.  8t  Tr.  575. 
Other  professional  persons,  whether  physicians,  surgeons,  or  clergymen, 
have  no  such  privilege.*  Id.  Thus  where  the  prisoner,  being  a 
Roman  Catholic,  made  a  confession  before  a  Protestant  clergyman, 
that  confession  was  permitted  to  be  given  in  evidence  at  the  trial, 
and  he  was  convicted  and  executed.  K.  v.  Sparke,  cited^  Peake,  N. 
P.  C.  78.  Upon  this  case  being  cited,  Lora  Kenyon  observed,  that 
he  should  have  paused  before  he. admitted  the  evidence;  but  there 
appears  to  be  no  ground  for  this  doubt.  In  R.  v.  Gilham,  Ry.  &  M. 
C.  C.  R.  198,  it  was  admitted  by  the  counsel  for  the  prisoner,  that  a 
clergyman  is  bound  to  disclose  what  has  been  revealed  to  him  as 
matter  of  religious  confession ;  and  the  prisoner  in  that  case  was  con- 
victed and  executed. 

A  person  who  acts  as  interpreter  between  a  client  and  his  attorney, 
will  not  be  permitted  to  divulge  what  passed ;  for  what  passed  through 
the  mediiun  of  an  interpreter  is  equally  in  confidence  as  if  said  direcUy 
to  the  attorney ;  but  it  is  otherwise  with  r^ard  to  conversation  between 
the  interpreter  and  the  client  in  the  absence  of  the  attorney.  Du  Barre 
V  Livette,  Peake,  N.  P.  C.  108 ;  4  T.  R.  756 ;  20  How.  St  Tr.  575 

neeses.  It  is  error  for  the  court  to  instruct  the  jury  that  it  should  be  examined  with 
caution  or  peculiar  care.  State  v.  Qujer,  6  la.  263 ;  State  v.  Hankin,  8  la.  3o5 ; 
State  V.  Bernard,  45  la.  234.  The  statutes  restoring  competency  to  a  husband  or 
wife  do  not  deprive  them  of  the  right  to  claim  the  priyilege.  State  v.  McCord,  8 
Kan.  232. 

^  Mills  V.  Griswold,  1  Root,  383 :  Id.  486 ;  Holmes  t,  Komegys,  1  Dall.  439 ;  Corp.  v. 
Robinson,  2  Wash.  G.  C.  388 ;  Hoffman  et  al.  r.  Smith,  1  Caines,  157 :  Calkin  v.  Lee,  2 
Root,  363 ;  Sherman  v,  Sherman,  1  Id.  486 ;  Gavenev  v.  Tannahill,  1  Hill,  33 ;  2  Stark. 
£y.  new  ed.  229,  n.  1.  To  exclude  the  testimony  of  an  attorney,  it  is  not  necesBary 
that  there  should  be  a  suit  pending.  Beltzhoover  r.  Blackstock,  3  W.  20.  It  is  suffi- 
cient if  the  witness  were  consulted  professionally  and  acted  or  advised  as  counsel.  Id. 
Foster  v.  Hall,  12  Pick.  89 ;  Johnson  v.  Bank^  1  Harring.  117 ;  Rogers  et  aL  r.  Daw, 
Wright,  136.  What  the  law  means  by  privileged  communications,  are  instructions 
for  conducting  the  cause,  not  any  extraneous  or  impertinent  communications.  Riggs 
V.  Denniston,  3  Johns.  Cases,  198.  To  exclude  the  communications  of  client  ta  coun- 
sel from  being  given  in  evidence,  it  is  not  neoesmry  that  they  should  have  been  given 
under  any  injunction  of  secrecy-     Wheeler  v.  Hill,  16  Me.  329.    S. 

The  privilege  does  not  cease  to  operate  because  a  friend  was  present  at  the  inter- 
view. Bowers  «.  State,  29  Ohio  St  542.  But  see  eonira.  People  v.  Barker,  8  Ciim. 
Law.  Mag.  61. 

'  A  confession  made  to  a  Roman  Catholic  priest  is  not  evidence.  Smith's  Case,  1 
Rog.  Rec  77.  Qmbri,  per  Gibson,  C.  J.,  in  PhiUps*  Ex.  r.  Gratz,  2  P.  &  W.  417.  But 
confessions  to  a  Protestant  divine  are  not  privileged.  Smith's  Case,  ntpra;  Common- 
wealth V.  Drake,  15  Mass,  161.  [Where  statutes  have  been  passed  protecting  con- 
fessions made  to  a  clergyman  in  his  professional  character  the  communication  to  be 
frivileged  must  be  made  in  the  course  of  religious  discipline.  Gillooley  v.  Stat&  58 
nd.  182.  A  statute  which  grants  protection  to  medical  men,  does  not  shield  them  from 
examination  as  to  pout  mortem  inquiries.  Summers  r.  Statia,  5  Tex.  App.  365.  The 
New  York.statute  as  to  confidential  communications  with  a  physician  applies  to  crimi- 
nal actions.  It  is  for  the  benefit  of  the  patient,  however,  not  of  the  criminal.  People 
V.  Murphy,  4  N.  Y.  Crim.  Rep.  95 ;  People  r.  Stout,  3  Park.  (N.  Y.)  670 :  Piereon  v. 
People,  79  N.  Y.  424.]  See  Phillip's  Qise,  Sampson's  Roman  Catholic  Questions  in 
•America,  Pamphlet    S. 
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(n).  So  the  agent  of  the  attorney  stands  in  the  same  situation  as  the 
attorney  hunself.  Parkms  r.  Hawkshaw,  2  Stark,  N.  P.  C.  239, 3  E. 
C.  L. ;  Goodall  v.  Little,  20  L.  J.,  Ch.  132.  So  a  clerk  to  the  attorney. 
Taylor  v.  Foster,  2  C.  &  P.  195,  12  KG.  L. ;  R.  v.  Inhabitants  of 
Upper  Boddington,  8  D.  &  R  726.  So  a  barrister's  clerk ;  Foote  v. 
Ebyne,  Ry.  &  Moo.  166.^ 

Although  some  doubt  has  been  entertained,  as  to  the  extent  to 
which  matters  communicated  to  a  barrister  or  an  attorney  in  his  pro- 
fessional character  are  privil^ed,  where  they  do  not  relate  to  a  suit 
or  controversy  either  pending  or  contemplated,  and  although  the  rule 
was  attempted  to  be  restricted,  by  Lord  Tenterden,  to  the  latter  cases 
only ;  see  Clark  r.  Clark,  1  Moody  &  Rob.  3 ;  Williams  v.  Mundy, 
Ry.  &  Moo.  34 ;  yet  it  seems  to  be  at  length  settled,  that  all  such 
commujiications  are  pri vil^ed,  whether  mac^  with  reference  to  a  pend- 
ing or  contemplated  suit  or  not.  See  all  the  cases  commented  upon 
by  the  L.  C.  in  Greenough  v  Gaskell,  1  Myl.  &  K.  100.  S^also  Walker 
V.  Wildman,  6  Madd.  47 ;  Mynn  v.  Joliffe,  1  Moo.  &  Ry.  326 ;  Moore 
V.  Tyrrell,  4  B.  &  Ad.  870,  24  E.  C.  L.  As  to  when  the  client  may 
be  compelled  by  bill  in  equity  to  disclose  communications  made  before 
any  dispute  arose,  see  Taylor  on  Ev.,  6th  ed.,  pp.  823,  824. 

A  communication  made  to  a  solicitor,  if  confidential,  is  privil^ed 
in  whatever  form  made,  and  equally  when  conveyed  by  means  of 
sight  instead  of  words.  Thus  an  attorney  cannot  give  evidence 
as  to  the  destruction  of  an  instrument  whim  he  has  been  admitted 
in  confidence  to  see  destroyed.  Robinson  v.  Kemp,  5  Esp.  54.  See 
pod. 

The  rule  applies  not  only  to  the  professional  advisers  of  the 
parties  in  the  case,  but  also  to  the  professional  advisers  of  strangers 
to  the  inquiry.  Thus  an  attomev  is  not  at  liberty  to  disclose  what 
is  communicated  to  him  confidentially  by  his  client,  although  the 
latter  be  not  in  any  shape  before  the  court    R.  v.  Wither,  2  Camp.  578. 

A  communication  in  writing  is  privil^ed,  as  well  as  a  communi- 
cation by  parol;  and  deeds  and  other  writings  deposited  with  an 
*  attorney  in  his  professional  capacity,  will  not  l^  allowed  to  be  r*  i  ire 
producS^  by  himT  [*155 

To  prove  the  contents  of  a  deed,  the  defendant's  counsel  offered  a 
copy,  which  had  been  procured  from  the  attorney  of  a  party  under 
whom  the  plaintiff  claimed,  but  Bayley,  J.,  refusea  to  admit  it.  He 
said,  **  The  attorney  could  not  have  given  evidence  of  the  contents  of 
the  deed,  which  had  been  entrusted  to  him ;  so  neither  could  he  furnish 
a  copy.  He  ought  not  to  have  communics^ted  to  others  what  was  de- 
posited with  him  in  confidence,  whether  it  was  a  written  or  a  verbal 
communication.'  It  is  the  privilege  of  his  client,  and  continues  from 
first  to  last."    Fisher  v.  Heming,  1  Phill.  Ev.  116,  10th  ed.    But  see 

^  Jackson  v.  French,  2  Wend.  337 ;  but  not  a  stadent  in  his  office.  Andiews  et  aL 
«.  Solomon  et  aL,  Peters  C.  C.  Bep.  356.    8. 

*  Anon.,  8  Mass.  270;  Bnodt  v.  Klein,  17  Johns.  335 ;  8.  P.  Jackson  v.  McVey,  18 
Id.  330;  State  «.  Squiies^  1  TVler,  147;  Lessee  of  Rhodes  v.  Solin,  4  Wash  O  C.  Bep. 
715.   a 
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Cleave  t?.  Jones,  21  L.  J.,  Ex.  105,  7  Exch.  421,  supra,  and  Lloyd  v. 
Mostyn,  10  M.  &  W.  481,  482,  where  Parke,  B.,  questions  the  cor- 
rectness of  the  decision  in  Fisher  t?.  Heming.  In  Volant  v.  Soyer,  13 
C.  B.  231,  76  E.  C.  L. ;  12  Law  J.,  C.  P.  83,  an  attorney  refbsed  to 
produce  a  document  on  the  ground  that  it  was  his  client's  title  deed ; 
he  was  then  asked  what  the  deed  was,  but  the  judge  disallowed  the 
question,  and  refused  also  to  examine  the  deed  ;  the  court  held,  that 
he  was  right.  Nor  where  an  attorney  holds  a  document  for  a  client 
can  he  be  compelled  to  produce  it,  by  a  person  who  has  an  equal  inter- 
est in  it  with  his  client;  Newton  v.  Chaplin,  10  C.  B.  356,  70 
£•  C  L. 

The  information  must  have  been  obtained  by  the  legal  adviser  in 
his  professional  capacity.  Thus  an  attorney,  who  has  witnessed  a  deed 
produced  in  a  cause,  may  be  examined  as  to  tlie  true  time  of  execution; 
or  if  a  question  arise  as  to  a  rasure  in  a  deed  or  bond,  he  may  be  asked 
whether  he  ever  saw  the  instrument  in  any  otlier  state,  that  being  a 
fact  within  his  own  knowledge ;  but  he  ought  not  to  be  permitted  to 
discover  any  confession  which  his  client  may  have  made  to  him  on 
that  head.  B.  N.  P.  284.  It  has  been  said  that  the  above  case  ap- 
plies only  where  the  attorney  has  his  knowledge  independently  of  any 
communication  with  his  client.^  Wheatley  v,  Williams,  1  M.  <&  W. 
633.  It  was  there  held  that  an  attorney  is  not  compellable  to  state 
whether  a  document  shown  to  him  by  his  client  during  a  professional 
interview,  was  in  the  same  state  as  when  produced  at  the  tnal,  namely, 
whether  it  was  stamped  or  not.  In  Dwyer  t?.  Collins,  7.  Exch.  639 ; 
21  L.  J.,  Ex.  225,  it  was  held,  that  the  right  of  an  attorney  not  to 
disclose  matters  with  which  he  has  become  acquainted  in  the  course  of 
his  employment,  as  such,  does  not  extend  to  matters  of  fact  which  he 
knows  by  any  other  means  than  confidential  communication  with  his 
client,  though,  if  he  had  not  been  employed  as  attorney,  he  probably 
would  not  have  known  them ;  and  that  upon  this  ground  an  attorney 
of  a  party  to  a  suit  is  bound  to  answer  on  a  trial,  whether  a  particular 
document  belonging  to  his  client  is  in  his  possession,  and  is  then  in 
court.  See  also  Cqates  v.  Birch,  2  Q.  B.  252, 42  E,  C.  L.  In  R.  v. 
Farley,  1  Den.  C.  C.  197,  when  the  wife  of  a  prisoner  took  a  forged 
will  to  an  attorney  at  the  prisoner's  request,  and  asked  if  he  could 
advance  her  husband  some  money  upon  the  mortgage  of  proncrty 
mentioned  in  the  will ;  it  was  held,  that  this  was  not  a  privileged 
communication.  So  where  a  forged  will  was  put  into  an  attorneys 
hands  not  in  professional  confidence,  but  that  by  finding  it  among 
the  title  deeds  of  the  deceased,  which  the  prisoner  sent  with  the 
will,  he  might  be  disposed  to  act  upcMi  it ;  it  was  held,  by  all  the 
judges,  that  tiie  communication,  was  not  privil^ed.     R.  v.  Jones,  1 

Den.  C.  C.  R.  166. 

♦And  the  matter  must  also  be  one  which  is  a  subject  of  profes- 
*156j  gjQ^ij  confidence.     Thus  the  clerk  of  an  attorney  may  be  called 

^  So  if  after  the  relation  has  ceased,  the  client  yoluntarilj  repeats  to  him  what  had 
been  before  communicated  in  his  professional  character.  Jordon  v.  Hess,  13  Johns. 
•492.    S. 
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to  identify  a  party^  though  he  has  only  become  acquainted  with  him 
in  hui  professional  capacity ;  for  it  is  a  fact  :x)gnizable  both  by  the  witness 
and  by  others,  without  any  confidence  being  reposed  in  him.  Studdy  v. 
Saunders,  2  Dow,  &  Ry.  347  ;  though  the  contrary  was,  upon  one 
occasion,  ruled  by  Mr.  Justice  Holroyd.  Parkins  t?.  Hawkshaw,  2 
Stark.  N.  P.  C.  240,  3  B.  C.  L.  So  an  attorney's  clerk  may  be  called 
to  prove  the  receipt  of  a  particular  paper  from  the  other  party,  for  it 
is  a  mere  fact  Eicke  v,  Nokes,  Moo.  &  M.  303.  So  an  attorney 
conducting  a  cause  may  be  called  and  asked  who  employed  him,  in 
order  to  let  in  the  declarations  of  that  person  as  the  real  party.  Levy 
V.  Pope,  Moo.  &  M.  410.  So  he  may  prove  that  his  client  is  in  pos- 
session of  a  particular  document,  in  order  to  let  in  secondary  evidence 
of  its  contents.  Beavan  v.  Waters,  M.  &  M.  235.  So  to  prove  his 
client's  handwriting,  though  his  knowledge  was  obtained  from  wit- 
nessing the  execution  of  the  bail-bond  in  the  action  ;  Hurd  v.  Moring, 
1  C.  &  P.  372,  12  E.  C.  L. ;  Rabson  r.  Kemp,  5  Esp.  52.^  So  where 
an  attorney  is  present  when  his  client  is  sworn  to  an  answer  in  chan- 
cery, on  an  inaictment  for  perjury,  he  will,  it  is  said,  be  a  good  wit- 
ness to  prove  the  fact  of  the  taking  of  the  oath,  for  it  is  not  a  matter 
of  secrecy  committed  to  him  by  his  client.  Bull.  N.  P.  214.  But 
in  R.  t;.  Watkinson,  3  Str.  1122,  where  the  solicitor,  on  a  similar 
indictment,  was  called  to  spsak  to  the  id  entity  of  the  defendant's  per- 
son, the  chief  justice  would  not  compel  him  to  be  sworn.  "  Qucere 
tamenf^  says  the  reporter;  "for  it  was  a  fact  within  his  own  knowl- 
edge." And  Lord  Broug^ham,  in  commenting  upon  this  case,  in 
Greenough  v,  Gaskell,  1  Myl.  &  K.  108,  observed,  that  the  putting  in 
of  the  answer,  so  far  from  being  a  secret,  was  in  its  very  nature  a 
matter  of  publicity,  and  that  the  case  cannot  be  considered  as  law  at 
the  present  day. 

There  is  no  doubt  that  the  privilege  may  be  equally  claimed^ 
whether  the  client  be  the  prisoner  himself  or  any  other  person,  or 
whether  the  subject  of  the  confidence  be  the  actual  charge  against  the 
prisoner  or  any  other  professional  communication.  Thus  in  a  prose- 
cution for  the  forgery  of  a  promissory  note,  the  attorney  who  had  the 
note  in  his  passession  refused  to  produce  it.  He  stated  that  he  had 
been  consulted  by  the  prisoner  on  the  note  in  question,  and  that  by 
his  direction  he  had  commenced  an  action  against  the  person  in  whose 
name  it  was  forged.  The  attorney  was  not  employea  for  the  prose- 
cution, and  a  demand  of  the  note  had  been  made  upon  him  by  the 
prisoner's  attorney.  Mr.  Justice  Holroyd  refused  to  make  an  order 
upon  the  attorney  to  produce  the  note,  or  to  give  a  copy  of  it  to  the 
clerk  of  arraigns,  ana  a  true  bill  having  beeii  found,  he  likewise  held 
that  the  attorney  was  not  bound  to  produce  it  on  the  trial.  R.  v. 
Smith,  Derby  Sum.  Ass.  1822 ;  1  Phill.  Ev.  118,  10th  ed. 

'  Husten  v,  Dayia,  3  Yeates,  4 ;  Johnson  v,  Daverae,  19  Johns.  184.  So  to  prove 
the  ezecuti  on  of  a  deed,  and  that  it  is  in  his  possession,  under  a  notice  to  produce  it ; 
bat  he  is  not  compellable  to  produce  it,  nor  to  disclose  its  contents.  Brandt  v.  Klein, 
17  Johns.  835  ;  Jackson  v.  McVey,  18  Id.  830.  See  Baker  v.  Arnold,  1  Gaines,  258; 
McTavish  ».  Dunning,  Anthonys  N.  P.  C,  82 ;  Phelps  v.  Riley,  3  Conn.  266 ;  Caniff  t>. 
Meyers,  15  Johns.  246.    S. 
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In  the  case  of  an  indictment  for  forging  a  will,  an  attorney  em- 
ployed by  a  party  to  put  out  money  on  mortgage,  was  applied  to  by 
the  prisoner  to  procure  him  money  on  mortgage,  and  the  prisoner 
produced  a  forged  will  in  proof  of  his  title  to  certain  freehold  lands, 
upon  the  security  of  which  the  attorney's  other  client  advanced  the 
money,  the  mortgage  deeds  being  prepared  I^  tlie  attorney  ;  and  the 
prisoner's  counsel  objected  to  the  attorney  being  examined,  and  cited 
K.  V,  Smith,  supra ;  Patteson,  J.,  said  he  thought  that  case  was  not 
law,  and  that  the  attorney  might  be  examined  to  show  what  was  the 
^^  ^71  '''transaction  between  the  parties,  and  what  led  to  that  transao- 
J  tion ;  but  said  he  would  reserve  the  point  for  the  consideration 
of  the  judges,  if  he  should  afterwards  think  it  nece^ary  to  do  so.  The 
attorney  was  accordingly  examined,  and  produced  the  will,  which  the 
learned  judge  thought  he  was  bound  to  do.  The  prisoner  was  found 
guilty,  but  no  sentence  was  passed,  he  having  pleaded  guilty  to  another 
indictment  charging  the  transaction  as  a  false  pretence.  R.  t^.  Avery, 
8  C.  &  P.  596,  34  E.  C.  L.  But  in  R.  v.  Tuflf,  1  Den.  C.  C.  R.  334, 
Patteson,  J.,  said,  ^'  The  observations  which  I  am  reported  to  have 
made  about  R.  v.  Smith,  seem  too  strong.  I  should  have  reserved  the 
case  of  R.  v.  Avery,  had  not  the  prisoner  pleaded  guilty  to  another 
indictment,  and  so  rendered  it  needless  to  press  that  farther." 
The  distinction  appears  to  be  that  if  the  information  comes  to  the 
attorney  in  the  course  of  his  business,  but  before  any  relation  of 
attorney  and  client  is  constituted,  as  in  R.  t;.  Jones,  supra,  then 
the  evidence  must  be  given.  But  if  that  relation  is  once  con- 
stituted, all  that  glasses  is  privil^ed,  to  whatever  subject  it  may 
relate. 

If  from  independent  evidence  it  appears  that  the  client  made  the 
communication  with  a  criminal  design,  the  attorney  would  be  bound 
to  disclose  it.  See  R.  v,  Farley,  supra,  p.  155  ;  R.  «.  Avery,  supra; 
Annesley  v.  Lord  Anglesea,  17  How.  St.  Tr.  1229 ;  and  see  Russell  r. 
Jackson,  9  Hare,  392 ;  see  also  R.  v.  Cox  &  Railton,  L.  R.  W.  N.^ 
July  5,  1884,  p.  160. 

When  the  witness  is  privileged  on  the  gronnd  of  public  polioy — 
persons  in  a  judicial  capacity.  In  R.  <?.  Watson,  a  witness  whs 
questioned  by  the  prisoner's  counsel,  as  to  his  having  produced  and  read 
a  certain  writing  before  the  grand  jury.  On  this  being  objected  to, 
Lord  EUenborough,  C.  J.,  said,  he  had  considerable  doubts  upon  the 
subject :  he  remembered  a  ca%  in  which  a  witness  was  questioned  as 
to  what  passed  before  the  grand  jury,  and  though  it  was  a  matter  of 
considerable  importance,  he  was  permitted  to  answer.  The  question 
was  not  repeated.  32  How.  St  Tr.  107.  But  it  has  since  been  held, 
that  a  witness  for  the  prosecution  in  a  case  of  felony,  may  be  asked 
on  cross-examination,  whether  he  had  not  stated  certain  facts  before 
the  grand  jury,  and  that  the  witness  is  bound  to  answer  the  question.^ 

'  See  Low's  G118&  4  OreenL  439.  A  gnmd  juror  cannot  be  admitted  to  prove  thai 
a  witness  who  has  oeen  examined  swore  differently  before  the  grand  jury*  Imlay  r 
Rogers,  2  Halst  347.  But  in  action  for  a  malicious  prosecution  one  of  the  grand  juty 
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R.  V.  Gibson,  Carr.  &  M.  672, 41  E.  C.  L.  See  also  R.  v.  Russell,  Carr. 
&  M.  247, 41  E.  C.  L. 

Aooording  to  an  old  case,  a  clerk  attending  before  a  grand  jury  shall 
not  be  compelled  to  reveal  what  was  given  in  evidence.  Trials  per 
Pais,  220 ;  12  Vin.  Ab.  38 ;  Evidence  (B.  a.  5).  Where  a  bill  of  in- 
dictment was  preferred  for  perjury  committed  at  the  quarter  sessions, 
and  it  was  proposed  to  examine  one  of  the  grand  jury,  who  had  acted 
as  chairman  at  such  sessions,  Patteson,  J.,  said,  ^'  This  is  a  new  point, 
but  I  should  advise  the  grand  jury  not  to  examine  him.  He  is  the 
president  of  a  court  of  record,  and  it  would  be  dangerous  to  allow  such 
an  examination,  as  the  judges  of  England  might  be  called  upon  to  state 
what  occurred  before  them  in  court."  R.  v.  Gfazard,  8  C.  &  P.  596, 
34  E.  C.  L.    (See  as  to  incompetency,  p.  130.) 

When  the  witness  is  privileged  on  the  ground  of  public  policy — 
disclosures  by  informers,  eta  Another  class  of  privileged  communi- 
cations are  those  disclosures  which  are  made  by  informers,  or  persons 
employed  for  the  purpose,  to  the  government,  the  magistracy,  or  the 
police,  with  the  object  of  detecting  and  punishing  offenders.  The 
♦general  rule  on  this  subject  is  thus  laid  down  by  Eyre,  C.  J. :  r  ^^  ^j. 
"It  is  perfectly  right  that  all  opportunities  should  1>b  given  to  ^ 
discuss  the  truth  of  the  evidence  given  against  a  prisoner ;  but  there  is 
a  rule,  which  has  universally  obtained,  on  account  of  its  importance 
to  the  public  for  the  detection  of  crimes,  that  those  persons  who  are 
the  channel  by  means  of  which  that  detection  is  made,  should  not  be 
unnecessarily  disclosed ;  if  it  can  be  made  to  appear  that  it  is  necessary 
to  the  investigation  of  the  truth  of  the  case,  that  the  name  of  the  person 
should  be  disclosed,  I  should  be  very  unwilling  to  stop  it ;  but  it  does 
not  appear  to  me,  that  it  is  within  the  ordinary  course  to  do  it,  or  that 
there  is  any  necessity  for  it  in  the  present  case.'*  R.  t?.  Hardy,  24 
How.  St.  Tr.  808.  It  is  not  of  course  every  communication  made  bv 
an  informer,  to  any  person  to  whom  he  thinks  fit  to  make  it,  that  is 
privil^ed  from  being  inquired  into,  but  those  only  which  are  made  to 
persons  standing  in  a  certain  situation,  and  for  the  purposes  of  legal 
investigation  or  state  inquiry.  Communications  maae  to  government 
respecting  treasonable  matters  are  privil^ed,  and  a  communication  to 
a  member  of  government  is  to  be  considered  as  a  communication  to 
government  itself;  and  that  person  cannot  be  asked  whether  he  has 
conveyed  the  information  to  government.  R.  v.  Watson,  2  Stark.  N. 
P.  C.  136,  3  E.  C.  L.  So  a  person  employed  by  an  oflficer  of  the 
executive  government,  to  collect  information  at  a  meetine  supposed  to 
be  held  for  treasonable  purposes,  was  not  allowed  to  disclose  the  name 
of  his  employer,  or  the  nature  of  the  connection  between  them.  R.  v. 
Hardy,  24  How.  St  Tr.  753 ;  R.  v.  Watson,  Gumey's  Rep.  169 ;  32 
How.  St.  Tr.  100. 

The  protection  extends  to  all  communications  made  to  officers  of 

who  returned  the  bill  ignoramus,  is  a  competent  witness  to  prove  who  the  prosecutor 
was,  Huidekoper  v.  Cotton,  3  W.  56.  The  attorney  for  the  Commonwealth  cannot 
be  called  upon  to  testify  to  what  passes  in  the  grand  jury  room.  Commonwealth  v, 
Tilden,  2  ^rk.  Er.  new  ed.  232^  n.  1 ;  McLetton  v.  Richardson,  13  Me.  S2.    S. 
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justice^  or  to  persons  who  form  links  in  the  chain  by  which  the  in- 
formation is  conveyed  to  officers  of  justice.^  A  witness  who  had 
given  information^  admitted  on  a  trial  for  high  treason  that  he  had 
communicated  what  he  knew  to  a  friend,  who  had  advised  him  to 
make  a  disclosure  to  another  person.  He  was  asked  whether  that 
friend  was  a  magistrate,  and  on  his  answering  in  the  negative,  he 
was  asked  who  Avas  the  friend  ?  It  was  objected,  that  the  person  by 
whose  advice  the  information  was  given  to  one  standing  in  the 
situation  of  a  magistrate,  was  in  fact  the  informer,  and  that  his  name 
could  not  be  disclosed.  The  judges  differed.  Eyre,  C.  J.,  Hotham,  B., 
and  Grose,  J.,  thought  the  question  objectionable ;  Macdonald,  C.  B., 
and  Buller,  J.,  were  of  the  opinion  it  should  be  admitted.  Eyre,  C.  J., 
said,  '^  Those  questions  which  tend  to  the  discovery  of  the  channels 
by  which  the  disclosures  were  made  to  the  officers  of  justice,  are  not 
permitted  to  be  asked.  Such  matters  cannot  be  disclosed,  upon  the 
general  principle  of  the  convenience  of  public  jastice.  It  is  no  more 
competent  to  ask  who  the  person  was  who  advised  the  witness  to 
make  a  disclosure,  than  it  is  to  ask  to  whom  he  made  the  disclosure 
in  consequence  of  that  advice ;  or  than  it  is  to  ask  any  other  question 
respecting  the  channel  of  information,  or  what  was  done  under  it." 
Hotham,  B.,  said,  that  the  disclosure  was  made  under  a  persuasion, 
that  through  the  friend  it  would  be  conveyed  to  a  magistrate,  and 
that  there  was  no  distinction  between  a  disclosure  to  the  magistrate 
himself,  and  to  a  friend  to  communicate  it  to  him.  Macdonald,  C.  B., 
said,  that  if  he  were  satisfied  that  the  friend  was  a  link  in  the  chain 
of  communication,  he  should  agree  that  the  rule  applied,  but  that 
n9t  being  connected  either  with  the  magistracy  or  the  executive 
government,  the  case  did  not  appear  to  him  to  mil  within  the  rule ; 
*i  Ml  *^^^  ^^6  opinion  of  Buller,  J.,  was  founded  on  the  same  reason. 
^^^J  R.  V.  Hardy,  24  How.  St.  Tr.  81 1.  The  above  cases  were  cited 
and  considered  in  the  Attomey-Greneral  v.  Briant,  15  M.  &  W.  169, 
where  the  court  decided,  that  upon  the  trial  of  an  information  for  a  breach 
of  the  revenue  laws,  a  witness  for  the  crown  cannot  be  asked  in  cross- 
examination,  "  Did  you  give  the  information  ?"  But  on  an  indict- 
ment for  administering  poison  with  intent  to  murder,  the  police  hav- 
ing, in  consequence  oi  certain  information,  found  a  bottle  containing 
the  poison,  a  policeman  declined  to  state  from  whom  he  had  received 
that  information ;  but  Cockbum,  C.  J.,  ordered  him  to  answer  the 
question  put  to  him,  which  in  the  particular  instance  was  material.  R. 
t;.  Richardson,  3  F.  &  F.  693. 

^  The  officer  who  apprehended  the  prisoner  is  not  bound  to  discloee  the  name  of 
the  ^rson  from  whom  he  received  the  information  which  led  to  the  prisoner's  appre- 
hension. United  States  v.  Moses,  4  Wash.  C.  G.  126.  But  a  police  officer  wul  be 
compelled  to  answer  at  the  instance  of  the  Common  wealth.  Mina's  Case,  Pamph.,  p. 
9.  In  the  trial  of  an  indictment  for  larceny,  a  witness  from  whom  the  property  is 
chai^ged  to  have  been  stolen,  is  not  bound  to  disclose  the  names  of  persons  in  hb  em- 
ployment, who  gave  the  information  which  induced  him  to  take  measures  for  the 
detection  of  the  person  indicted.  State  v.  Saper,  16  Me.  293.  The  Secretary  of  State 
is  not  bound  to  disclose  an^  official  confidential  communications.  But  the  fiict  whether  a 
commission  has  been  in  his  office  or  not,  he  is  bound  to  disclose.  Marbury  v.  Madison, 
ICr.  142.    See  1  Burr's  Trial,  180 ;  Gray  9.  Pentland,  2  S.  &  B.  23.    S. 
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When  the  witness  is  privileged  on  the  ground  of  public  policy 
— ofOicial  communications.  It  has  always  been  held  that  official 
communications  relating  to  matters  which  affect  the  interests  of  the 
community  at  lai^  may  be  withheld ;  thus  the  communications  be- 
tween the  governor  and  law  officers  of  a  colony,  Wyatt  v.  Grore,  Holt  N. 
P.  C.  299  ;  between  the  governor  of  a  colony  ana  one  of  the  secreta- 
ries of  state,  Anderson  t?.  Hamilton,  2  Br.  &  Bingh.  156,  6  E.  C.  L.; 
between  a  governor  of  a  colony  and  a  military  officer,  Cooke  v.  Max- 
well, 2  Stark.  183,  3  E,  C.  L.,  are  privileged.  So  where,  on  a  trial 
for  high  treason,  Lord  Grenville  was  called  upon  to  produce  a  letter 
intercepted  at  the  post-office,  and  which  was  supposed  to  have  come  to 
his  hands,  it  was  ruled  that  he  could  not  be  required  to  produce  it,  for 
that  secrets  of  state  were  not .  to  be  taken  out  of  the  hands  of  his  Ma- 
jesty's confidential  subjects.  Case  cited  by  Lord  Ellenborough,  An- 
derson V.  Hamilton,  2  Br.  &  Bingh.  157  (n),  6  E.  C.  L.  What  passes 
in  parliament  is  in  the  same  manner  privileged.  Thus  on  a  trial  for  a 
libel  upon  Mr.  Plunkett,  amemberof  the  Irish  parliament,  the  speaker 
of  the  Irish  House  of  Commons  being  called  and  asked,  whether  he 
had  heard  Mr.  Plunkett  deliver  his  sentiments  in  parliament  on  mat- 
ters of  a  public  nature.  Lord  Ellenborough  said  that  the  speaker  was 
warranted  in  refusing  to  disclose  what  had  taken  place  in  a  debate  in 
the  House  of  Commons.  He  migkt  disclose  what  passed  there,  and  if 
he  thought  fit  to  do  so,  he  should  receive  it  as  evidence.  As  to  the 
&ct  of  Mr.  Plunkett  having  spoken  in  parliament,  or  taken  any  part 
in  the  debate,  he  was  bound  to  answer.  That  was  a  fact,  containing 
no  improper  disclosure  of  any  matter.  Plunkett  v,  Cobbett,  6  Esp. 
136 ;  29  How.  St.  Tr.  71,  72.  On  the  same  ground,  viz.,  that  the  in- 
terests of  the  state  are  concerned,  an  officer  of  the  Tower  of  London 
was  not  allowed  to  prove  that  a  plan  of  the  Tower,  produced  on  behalf 
of  the  prisoner,  was  accurate.  K.  v.  Watson,  2  Stark.  N.  P.  C.  148, 
3  E.  C.  L. 

In  Dickson  v.  Lord  Wilton,  1  F.  &  F.  419,  a  clerk  from  the  war 
office  was  sent  with  a  paper  which  had  been  asked  for,  with  instruc- 
tions to  object  to  its  production  and  nothing  more.  Lord  Campbell 
ordered  it  to  be  proouced,  not  considering  the  mere  objection  of  a 
subordinate  officer  sufficient.  In  Beatson  v.  Skene,  29  L.  J.,  Ex.  430, 
the  Secretary  of  State  for  the  Home  Department  had  been  subpoenaed 
to  produce  certain  documents  written  to  him  by  an  officer  in  the 
army.  He  attended  at  the  trial,  but  objected  to  produce  the  docu- 
ments on  the  ground  that  his  doing  so  would  be  injurious  to  the  pub- 
lic service.  Bramwell,  B.,  thereupon  refused  to  compel  him  to  do 
so,  and  a  new  trial  was  moved  for  upon  this  amongst  other  rounds. 
It  appeared  on  discussion  that  the  documents,  even  if  produced,  would 
*not  have  been  admissible;  but  Pollock,  C.  B.,  in  delivering  r*i/jQ 
the  considered  judgment  of  the  Court  of  Exchequer,  said  ■- 
that  the  majority  of  the  coiut  entirely  concurred  in  the  ruling  of  Mr. 
Baron  Bramwell.  He  said :  "  We  are  of  opinion  that  if  the  produc- 
tion of  a  state  paper  would  be  injurious  to  tne  public  service,  tne  gen- 
eral  public  interest  must  be  considered  paramount  to  the  individual 
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interest  of  a  suitor  in  a  oourt  of  justioe ;  and  the  question  then  arises^ 
how  is  this  to  be  determined  ?  It  is  manifest  it  must  be  determined 
either  by  the  presiding  judge,  or  by  the  responsible  servant  of  the 
crown  in  whose  custody  the  paper  is.  The  judge  would  be  unable  to 
determine  it  without  ascertaining  what  the  document  was,  and  why 
the  publication  would  be  injurious  to  the  public  service — an  inquiry 
I  which  cannot  take  place  in  private,  and  which  taking  place  in  public 
may  do  all  the  misdiief  which  it  is  proposed  to  guard  against.  It  ap- 
pears to  us,  therefore,  that  the  question,  whether  the  production  of  tne 
document  would  be  injurious  to  the  public  service,  must  be  determined, 
not  by  the  judge,  but  by  the  head  of  the  department  having  the  cus- 
tody of  the  paper ;  and  if  he  is  in  attendance  and  states  that,  in  his 
opinion,  the  production  of  the  document  would  be  injurious  to  the 
public  service,  we  think  the  judge  ought  not  to  compel  the  production 
of  it.  ...  .  If,  indeed,  the  head  of  the  department  does  not  attend 
personally,  to  say  that  the  production  will  be  injurious,  but  sends  the 
document  to  be  produced  or  not,  as  the  judge  may  think  proper,  or, 
as  was  the  case  in  Dickson  v.  Lord  Wilton,  where  a  subonlinate  was 
sent  with  the  document,  with  instructions  to  object  and  nothing  more, 
the  case  may  be  different." 

Where,  for  revenue  or  other  purposes,  an  oath  of  office  has  been 
taken  not  to  divulge  matters  which  have  come  to  the  knowledge  of 
a  party  in  his  official  capacity,  he  will  not  be  allowed,  where  the  in- 
terests of  justice  are  concerned,  to  withhold  his  testimony.  Thus, 
where  the  clerk  to  the  commissioners  of  the  property  tax  being  called 
to  produce  the  books  containing  the  appointment  of  a  party  as  col- 
lector, objected  on  the  ground  that  he  had  been  sworn  not  to  disclose 
anything  he  should  learn  in  his  capacity  of  clerk,  Lord  Ellenborough 
clearly  mought  that  the  oath  contained  an  implied  exception  of  tae 
evidence  to  oe  given  in  a  court  of  justice,  in  obedience  to  a  writ  of 
subpoena.  He  added,  that  the  witness  must  produce  the  books,  and 
answer  all  questions  respecting  the  collection  of  the  tax,  as  if  no  such 
oath  had  been  administered  to  him.  Lee,  q.  t.  v.  Birrell,  3  Camp. 
337. 

Objection  to  answer — ^how  taken.  The  mode  of  taking  the  ob- 
jection depends  on  the  person  to  whom  the  privily  beloi^.  If  the 
objection  be  on  the  ground  that  the  answer  would  expose  the  witness 
to  penal  consequences,  then  it  belongs  to  the  witness  himself,  and  to 
him  only,  who  may  insist  on  or  abandon  it,  as  he  thinks  fit.  Thomas 
V.  Newton,  M.  &  M.  48  (n.) ;  R.  v.  Adey,  1  Moo.  &  R.  94 ;  in  both 
of  which  cases  Lord  Tenterden  said  that  counsel  ought  not  to  be  allowed 
to  argue  fhe  question  in  &vor  of  the  witness.^  And  it  seems  still 
more  improper  for  counsel  interested  in  excluding  the  evidence  to 
suggest  tne  objection  to  the  witness.  Frequently,  mdeed,  the  court, 
especially  with  an  ignorant  witness,  will  explain  to  him  his  position 
and  the  protection  to  which  he  is  entitled,  and  the  practice  has  been 
approved  of.     It  has,  indeed,  sometimes  been  assertea  that  a  question 

1  White  V.  State,  52  Mias.  216;  State  v.  Wentworth,  65  Me.  234. 
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tending  to  criminate  a  witness  cannot  be  piU^  which  is  an  obvious 
error,  as,  until  put,  it  cannot  be  seen  whether  or  no  the  witness  will 
♦insist  on  his  privilege.  Of  course,  the  court  will  not  allow  r^i/^i 
a  witness  to  be  attacked  with  questions  which  he  obviously  ^ 
cannot  be  compelled  to  answer  merely  for  the  purpose  of  insulting 
him,  which  explains  how  it  is  that  sometimes  the  court  has  interfered 
without  waiting  for  the  witness  to  claim  his  privily.  (See  supra, 
p.  152.) 

If  the  privily  be  claimed  on  the  ground  of  professional  confidence, 
then  the  privily  belongs  to  the  party  who  reposes  the  confidence, 
who  may  insist  upon  or  waive  it  at  his  pleasure.  The  rule  seems  to 
be  that  it  will  be  assumed  that  the  privily  is  insisted  on  unless  the 
contrary  be  shown,  and  that  it  is  not,  therefore,  generally  necessary 
that  the  client  should  be  present  and  insist  personally  on  his  privily. 
Tayl.  Ev.  450,  6th  ed. ;  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102 ; 
Newton  v.  Chmlin,  10  C.  B.  356,  70  E.  C.  L. ;  Phelps  v.  Prew,  3  E. 
<fe  B.  430,  77  E.  C.  L.  If  the  professional  adviser  chose  to  take  upon 
himself  the  risk  of  answering  the  question,  the  court  could  haraly 

Erevent  him,  though  it  might  express  its  indignation  at  a  manifest 
reach  of  professional  confidence. 
It  was  once  thought  that  if  the  witness  b^an  to  answer  he  must 
proceed ;   but  in  B..  v.  Grarbett,  1  Den.  C.  C.  258,  nine  judges  against 
six  held  that  this  was  not  so  ;  and  that  the  witness  was  entitled  to  his 
privil^e  at  whatever  stage  of  the  inquiry  he  chose  to  claim  it. 

Effect  of  reftising  to  answer.  Where  a  witness  is  entitled  to  de- 
cline answering  a  question,  and  does  decline,  the  rule  is  said  by  Hol- 
royd,  J.,  to  be,  that  his  not  answering  ought  not  to  have  any  effect 
with  the  jury.  R.  t?.  Watson,  2  Stark.  157,  3  E.  C.  L.  So  where  a 
witness  demurred  to  answer  a  question,  on  the  ground  that  he  had 
been  threatened  with  a  prosecution  respecting  the  matter,  and  the  coun- 
sel in  his  address  to  the  jury  remarked  upon  the  refusal ;  Abbott,  C. 
J.,  interposed  and  said,  that  no  inference  was  to  be  drawn  from  such 
refusal.'  Rose  v.  Blakemore,  Ry.  &  Moo.  N.  P.  C.  384.  A  similar 
opinion  was  expressed  by  Lord  Eldon.  Lloyd  v.  Passingham,  16 
Ves.  64 ;  see  the  note  Ry.  &  Moo.  N.  P.  C.  385.  And  it  was  said  by 
Bayley,  J.,  in  R.  v.  Watson,  2  Stark.  135,  3  E.  C.  L.,  "  If  the  wit- 
ness refuse  to  answer,  it  is  not  without  its  effect  with  the  jury.  If. 
you  ask  a  witness  whether  he  has  committed  a  particular  crime,  it 
would  perhaps  be  going  too  far  to  say,  that  vou  may  discredit  him  if 
he  refuse  to  answer ;  it  is  for  the  jury  to  draw  what  inferences  they 
may." 

Use  whioh  may  be  made  of  answer  where  privilege  not  olaimed, 
or  not  allowed.  Answers  given  to  questions  to  which  the  witness 
might  have  objected,  but  does  not  do  so,  are  admissible  against  him  as 
admissions.  Smith  v.  Beadnell,  1  Camp.  33.^  But  not  answers  to 
questions  to  which  he  objects,  but  as  to  which  he  is  wrongly  deprived 

^  A  witbess  maj  waive  his  privilege.    People  v,  Arnold,  40  Mich.  710. 
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of  the  benefit  of  his  objection.  R.  v,  Grarbett,  ubi  supra.  See  also 
R.  V.  Coote,  L.  R.  4  P.  C.  599 ;  42  L.  J.,  Pr.  C.  45  ;  ante,  pp.  60, 150. 
But  if  the  witness  is  wrongfully  compelled  to  answer,  and  he  does 
answer,  that  does  not  render  his  evidence  ill^al  as  respects  other 
parties.  It  is  the  witness's  own  affair,  and  another  party  cannot 
complain  of  it.     R.  v.  Kinglake,  11  Cox,  C.  C,  Q.  B.  499. 

In  R.  V.  Scott,  25  L.  J.,  M.  C.  128,  Dears.  &  B.  C.  C.  47 ;  R.  v. 
Hallam,  12  Cox,  C.  C.  174 ;  R.  v.  Widdop,  L.  R.  2  C.  C.  3 ;  42  L. 
J.,  M.  C.  9;  and  R.  r.  Cherry,  12  Cox,  C.  C.  32,  the  law  under  the 
old  Bankruptcy  Acts  was  discussed. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52,  s.  17,  su^sect. 
8),  die  debtor  is  bound  to  answer  all  questions  which  the  court  allow  to 

♦1621  *  ^  P^*  ^  ^°^>  ^^^  '^^^  answers  may  be  used  thereafter  in  evi- 
^  denoe  against  him.  But  a  mere  \vitness  is  entitled  to  refuse  to 
answer  questions  tending  to  criminate  himself.  Ex  parte  Scholfield, 
6  Ch.  D.  230.     See  ante,  p.  52. 

Where  there  was  a  question  as  to  whether  the  summons  was  irre- 
gularly issued,  but  the  trader  appeared  upon  the  summons  and  sub- 
mitted to  examination  without  objection,  it  was  held  that  his  answers 
might  be  given  in  evidence  against  him.  R.  v.  Widdop,  L.  R.  2  C. 
C.  3;  42L.  J.,  M.  C.  9. 

The  24  &  25  Vict,  c.  96,  s.  85,  post,  "Agents,  Bankers,  and  Fac- 
tors,'' provides  that  the  enactments  with  respect  to  frauds  contained 
in  the  ten  preceding  sections  shall  not  prevent  a  witness  from  giving 
evidence,  and  that  if  he  does  give  evidence  he  shall  not  be  liable  to  be 
convicted  of  any  of  those  £rauds. 
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The  8  &  9  Vict.  o.  113.  By  this  statute  (E.  &  I.)  for  facilitating 
the  admission  in  evidence  of  certain  official  and  other  documents,  it 
is  enacted  (s.  1),  "  that  whenever,  by  any  act  now  in  force,  or  here- 
after to  be  in  force,  any  certificate,  official  or  public  document,  or 
document  or  proceeding  of  any  corporation  or  joint  stock  or  other 
company,  or  any  certified  copy  of  any  document,  by-law,  entry  in 
any  raster  or  other  book,  or  of  any  other  proceeding,  shall  be 
receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or 
before  any  l^al  tribunal,  or  either  house  of  parliament,  or  any  com- 
mittee of  either  house,  or  in  any  judicial  ^proceeding ;  ^e  same  shall 
respectively  be  admitted  in  eviaence,  provided  they  respectively  pur- 
port to  be  sealed  or  impressed  with  a  stamp,  or  sealea  and  signed, 
or  signed  alone,  as  required,  or  impressed  with  a  stamp  and  signed, 
*as  (urected  by  the  respective  acts  made  or  to  be  hereafter  made,  r j^^  ^a 
without  any  proof  of  tne  seal  or  stamp,  where  a  seal  or  stamp  is  ^ 
necessary,  or  of  the  signature ;  or  of  me  official  character,  of  the  person 
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appearing  to  have  signed  the  same^  and  without  any  further  proof 
thereof  in  eveiy  case  in  which  the  original  record  could  have  been 
received  in  evidence/' 

By  s.  2,  "  All  courts,  judges,  justices,  masters  in  chancery,  masters 
of  courts,  commissioners  judicially  acting,  and  other  judicial  officers, 
shall  henceforth  take  judicial  notice  of  the  signature  of  any  of  the 
equity  or  common  law  judges  of  the  superior  courts  of  Westminster ; 
provided  such  signature  be  attached  or  appended  to  any  decree,  order, 
certificate,  or  other  judicial  or  official  document." 

By  s.  3,  "  All  copies  of  private  and  local  and  personal  acts  of  par- 
liament, not  public  acts,  if  purporting  to  be  printed  by  the  Queen's  prin- 
ters, and  all  copies  of  the  journals  of  either  house  of  parliament,  and 
of  royal  proclamations,  purporting  to  be  printed  by  the  printers  to  the 
crown,  or  by  the  printers  to  either  house  of  parliament  [or  under  the 
superintendence  or  authority  of  Her  Majesty's  Stationery  Office,  45 
Vict.  c.  9,  s.  2],  or  by  any  or  either  of  them,  shall  be  admitted  as  evi- 
dence thereof  by  all  courts,  judges,  justices  and  others,  without  any 
proof  being  given  that  such  copies  were  so  printed." 

Sect.  4,  after  enacting  (see  post^  Forgery)  that  persons  who  forge 
such  seals,  stamps,  or  signatures  as  above  mentioned,  or  who  print  any 
private  acts  or  journals  of  parliament  with  false  purport,  are  guilty  of 
felony,  further  provides,  "  that  whenever  any  sucn  d!ocument  as  before 
mentioned  shall  have  been  received  in  evidence  by  virtue  of  this  act, 
the  court,  judge,  commissioner,  or  other  person  officiating  judicially, 
who  shall  have  admitted  the  same,  shall,  on  the  request  of  any  party 
against  whom  the  same  is  so  received,  be  authorized  at  its,  or  at  his 
own  discretion,  to  direct  that  the  same  shall  be  impounded,  and  be 
kept  in  the  custody  of  some  officer  of  the  court,  or  other  proper  person, 
until  further  order  touching  the  same  shall  be  given,  either  by  such 
court,  or  the  court  to  which  such  master  or  other  officer  belonged,  or 
by  the  person  or  persons  who  constituted  such  court,  or  by  some  one 
of  the  equity  or  common  law  judges  of  the  superior  courte  at  West- 
minster, on  application  being  made  for  that  purpose." 

The  14  &  16  Viot.  o.  99.  By  this  statute  (E.  &  I.)  it  is  enacted 
by  s.  7,  that  ^^  all  proclamations,  treaties,  and  other  acts  of  state  of 
any  foreign  state,  or  of  any  British  colony,  and  all  judgments, 
decrees,  oraers,  and  other  judicial  proceedings  of  any  court  of  justice 
in  any  foreign  state,  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  l^al  documents,  filed  or  deposited  in  any  such 
court,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of  parties,  authority  to  hear,  receive, 
and  examine  evidence,  either  by  examined  copies,  or  by  copies  au- 
thenticated as  hereinafter  mentioned;  that  is  to  say,  if  the  docu- 
ment sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act  of 
state,  the  authenticated  copy  to  be  admissible  in  evidence  must  pur- 
port to  be  sealed  with  the  seal  of  the  foreign  state,  or  British  colony, 
to  which  the  original  document  belongs ;  and  if  the  document  sought 
to  be  proved  be  a  judgment,  decree,   order,  or  other  judicial  pro- 
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oeeding  of  any  foreign  or  colonial  court,  or  any  affidavit,  pleading,  or 
other  l^al  document,  filed  or  deposited  in  any  such  court,  the 
'''authenticated  copy  to  be  admissible  in  evidence  must  purport  r4cif«5 
either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial  court  ^ 
to  which  the  original  document  belongs  ;  or  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge ;  or  if  there  be  more  than 
one  judge,  by  any  one  of  the  judges  of  the  said  court,  and  such  judge 
shall  attach  to  his  signature  a  statement  in  writing  on  the  said  copy, 
that  the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the 
aforesaid  authenticated  copies  shall  purport  to  be  sealed  or  signed,  as 
hereinbefore  respectively  directed,  the  same  shall  respectively  be  ad- 
mitted in  evidence  in  every  case  in  which  the  original  document  could 
have  been  received  in  evidence,  without  any  proof  of  the  seal  where  a 
seal  is  necessary,  or  of  the  signature,  or  of  the  truth  of  the  statement 
attached  thereto,  where  such  signature  and  statement  are  necessary,  or 
of  the  judicial  character  of  the  person  appearing  to  have  made  such 
signature  and  statement/' 

By  s.  8,  "  Certificates  of  the  qualincation  of  an  apothecary,  under 
the  common  seal,  shall  be  receivea  in  evidence  without  any  proof  of 
the  said  seal,  or  of  the  authenticity  of  the  said  certificate,  and  shall  be 
deemed  sufficient  proof  of  qualification." 

By  ss.  9, 10,  &  11,  provision  is  made  for  the  admission  of  documents 
in  force  in  Ireland,  in  England  or  Wales,  and  vice  versa;  and  for  docu- 
ments in  force  in  England,  Wales,  or  Ireland,  in  the  colonies. 

And  after  reciting  that  it  is  expedient,  as  far  as  possible,  to  reduce 
the  expense  attending  upon  the  proof  of  criminal  proceedings,  it  is 
enactea: — 

By  s.  13,  "  That  whenever,  in  any  proceedings  whatever,  it  may  be 
necessary  to  prove  the  trial  and  conviction  or  acauittal  of  any  person 
charged  with  any  indictable  offence,  it  shall  not  be  necessary  to  pro- 
duce the  record  of  the  conviction  or  acquittal  of  such  person,  or  a 
copy  thereof,  but  it  shall  be  sufficient  that  it  be  certified,  or  purport  to 
be  certified,  under  the  hand  of  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  where  such  conviction 
or  acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other  officer, 
that  the  paper  produced  is  a  copy  of  the  record  of  the  indictment, 
trial,  conviction,  and  judgment  or  acquittal,  as  the  case  may  be,  omit- 
ting the  formalparte  thereof.'' 

By  s.  14,  "  Whenever  any  book  or  other  document  is  of  such  pub- 
lic nature  as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custody,  and  no  statute  exists  which  renaers  its  contents 
provable  by  means  of  a  copy,  any  copy  thereof,  or  extract  therefrom, 
shall  be  amnissible  in  evidence  in  any  court  of  justice  or  before  any 
person,  now  or  hereafter,  having  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence;  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by  the  officer  to 
whose  custody  the  original  is  intrust^,  and  which  officer  is  hereby 
required  to  mrnish  such  certified  copy  or  extract  to  any  person  apply- 
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ing  at  a  reasonable  time  for  the  same^  upon  payment  of  a  reasonable 
sum  for  the  same^  not  exoeeding  fourpenoe  tor  every  folio  of  ninety 
words/^ 

By  8. 16,  "If  any  officer  authorized  or  required  by  this  act  to  fur- 
nish any  certified  copies  or  extracts,  shall  wilfully  certify  any  document 
as  being  a  true  copy  or  extract,  knowing  the  same  is  not  a  true  copy 
*1firi  ^^  extract,  as  the  case  may  be,  he  shall  be  guilty  of  a  *misae- 
-l  meaner,  and  be  liable  upon  conviction  to  imprisonment  for 
any  term  not  exceeding  eighteen  months." 

By  s.  16,  "  Every  court,  judge,  justice,  office,  commissioner,  arbi- 
trator or  other  person,  now  or  hereafter  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as  are  l^ally 
called  before  them  respectively." 

By  s.  17,  "Persons  forging  the  seal,  stamp,  or  signature  of  any 
document,  or  tendering  in  evidence  any  such  document  with  a  &lse 
or  counterfeit  seal,  stamp,  or  signature  thereto,  knowing  the  same  to 
be  false  or  counterfeit,  shall  be  guilty  of  felony,  and  the  court  may 
direct  that  the  same  shall  be  impounded."  For  this  section  see  poifty 
tit.  Forgery.  By  the  33  &  34  Vict  c.  62,  s.  27,  warrants  of  arrest 
and  copies  of  depositions  under  the  extradition  laws  are  to  be  received 
in  evidence  if  authenticated  in  manner  specified  by  that  act  See 
anUy  p.  80. 

14  &  15  Viot.  o.  100.  Sect.  22  of  this  statute,  which  is  set  out 
pod,  tit  Perjury,  provides  for  the  proof  of  the  previous  trial  upon  a 
trial  for  perjury. 

28  Viot.  o.  18,  8.  6.  A  witness  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor,  and,  upon  being 
so  questioned,  if  he  either  denies  or  does  not  admit  the  &ct,  or  refuses 
to  answer,  it  shall  be  lawful  for  the  cross-examining  party  to  prove 
such  conviction  ;  and  a  certificate  containing  the  sub^xmce  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for 
sudb  offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or  officer  Tfor  which 
certificate  a  fee  of  5s,  and  no  more  shall  be  demanded  or  taken),  shall 
upon  proof  of  the  identity  of  the  person  be  sufficient  evidence  of  the 
said  conviction,  without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  the  same ;  see  infra,  34  &  35 
Vict  c.  112,  s.  18,  as  to  previous  conviction  in  any  l^al  proceedings 
against  any  person.^ 

81  &  82  Viot.  o.  87,  8.  2.     Sect  2  of  this  Act  provides  that  prima 
facie  evidence  of  any  proclamation,  etc.,  may  be  given  in  all  legal  pro- 

^  An  arrest  does  not  necessarily  imply  any  record.  Where  a  witness  was  asked 
whether  he  was  not  arrested  for  vagrancy  it  cannot  be  objected  to  on  the  ground  that 
the  record  is  the  best  evidence.    People  v.  Manning,  4S  CaL  335. 
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oeedings  by  the  production  of  a  copy  of  the  Gazette^  or  a  copy  of  the 
proclamation^  etc.,  properly  printed,  or  in  case  of  proclamations,  etc., 
by  the  Privy  Council,  etc.,  by  a  properly  certifiea  copy  or  extract, 
which  may  oe  in  print  or  writing,  ana  no  evidence  of  the  handwriting 
of  the  person  certifying  is  required. 

34  &  85  Vict  o.  112,  8.  18.  A  previous  conviction  may  be  proved 
in  any  legal  proceeding  whatever  against  any  person  by  producing  a 
record  or  extract  of  such  conviction,  and  by  giving  proof  of  the  iden- 
tity of  the  person  against  whom  the  conviction  is  sought  to  be  proved 
with  the  person  appearing  in  the  record  or  extract  of  conviction  to 
have  been  convicted. 

A  record  or  extract  of  a  conviction  shall  in  the  case  of  an  indictable 
offence  consist  of  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part  of  the  indictment  and  conviction),  and 
*purporting  to  be  signed  by  the  clerk  of  the  court  or  other  r^^  n^ 
omcer  having  the  custody  of  the  records  of  the  court  by  which  L 
such  conviction  was  made,  or  purporting  to  be  signed  by  the  deputy 
of  such  clerk  or  officer,  and  in  the  case  of  a  summary  conviction  shall 
consist  of  a  copy  of  such  conviction  purporting  to  be  signed  by  any 
justice  of  the  peace  having  jurisdiction  over  the  offence,  in  respect  of 
which  such  conviction  was  made,  or  to  be  signed  by  the  proper  officer 
of  the  court  by  which  such  conviction  was  made,  or  by  the  clerk  or 
other  officer  of  any  court  to  which  such  conviction  has  been  returned. 

A  record  or  extract  of  any  conviction  made  in  pursuance  of  this 
section  shall  be  admissible  in  evidence  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  the  same. 

A  previous  conviction  in  any  one  part  of  the  United  Kingdom 
may  be  proved  against  a  prisoner  in  any  other  part  of  the  United 
Kingdom,  and  a  conviction  before  the  passing  of  this  act  shall  be 
admissible  in  the  same  manner  as  if  it  had  taken  place  after  the  passing 
thereof. 

A  fee  not  exceeding  five  shillings  may  be  charged  for  a  record  of  a 
conviction  given  in  pursuance  of  this  section. 

The  mode  of  proving  a  previous  conviction  authorized  by  this  sec- 
tion shall  be  in  addition  to,  not  in  exclusion  of,  any  authorized  mode 
of  proving  such  conviction.^ 

Proof  of  acts  of  parliament,  etc.  The  courts  will  take  notice  of 
public  acts  of  parliament,  without  their  being  specially  proved ;  but 
previously  to  iJie  8  &  9  Vict.  c.  113,  private  acts  of  parliament  must 
have  been  proved  by  a  copy  examined  w\th  the  parliament  roll,  B.  N. 
P.  226,  unless  the  mode  of  proof  was  provided  for  by  the  act.  Where 
there  was  a  clause  in  the  act,  declaring  that  it  should  be  taken  to  be  a 
public  act,  and  should  be  taken  notice  of  as  such  by  all  judges,  etc., 
without  being  specially  pleaded,  it  was  not  necessary  to  prove  a  copy 

^  A  conyicdon  when  proved  is  conclusive.  See  tTi/Vo,  page  *922:  Wharton's  Crimi- 
nal EvicL  i  602  a,  9th  edit  and  cases  dted ;  Commonw^th  v.  Feldmao,  131  Mass. 
588. 
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examined  with  the  roll,  or  a  copy  printed  by  the  king's  printer,  but  it 
stood  upon  the  same  footing  as  a  public  act.  Beaumont  v.  Mountain, 
10  Bing.  404,  25  E.  C.  L.;  Woodward  v.  Cotton,  4  Tyr.  689 ;  1  C, 
M.  &  R.  44  ;  see  also  Forman  v.  Dawes,  Carr.  &  M.  127, 41  E.  C,  L. 
But  with  regard  to  the  recital  of  fiicts,  such  a  clause  did  not  give  the 
statute  the  effect  of  a  public  act.     Brett  v.  "Beales,  Moo.  &  M.  416. 

Every  act  of  parliament  made  since  the  passing  of  the  13  Vict.  c. 
21,  s.  7,  is  now  deemed  to  be  a  public  act,  and  is  to  be  judicially 
noticed  as  such,  unless  the  contrary  be  expressly  declared. 

By  the  41  Greo.  3,  c.  90,  s.  9,  the  statutes  of  England  and  (since 
the  union  with  Scotland)  of  Great  Britain,  print^  by  the  king's 
printer,  shall  be  received  as  conclusive  evidence  of  the  statutes  enacted 
prior  to  the  union  of  Great  Britain  and  Ireland,  in  any  court  of  civil 
or  criminal  jurisdiction  in  Ireland  ;  and  in  like  manner  the  copy  of 
the  statutes  of  the  kingdom  of  Ireland,  made  in  the  parliament  of  the 
same,  printed  by  the  king's  printer,  shall  be  received  as  conclusive  evi- 
dence of  the  statutes  enacted  by  the  parliament  of  Ireland  prior  to  the 
union  of  Great  Britain  and  Ireland,  in  any  court  of  civil  or  criminal 
jurisdiction  in  Great  Britain. 

Formerly  the  journals  of  the  lords  and  commons  must  have  been 
proved  by  examined  copies.  E..  v.  Lord  Melville,  24  How.  St.  Tr. 
683 ;  R.  V.  Lord  G.  Gordon,  2  Dougl.  593 ;  but  now  see  8  &  9  Vict, 
c.  113,  ante,  p.  163. 

*1 681  *  ^^^^^  ^^  tecorda.  A  record  is  not  complete  until  delivered 
J  into  court  in  parchment.  Thus  the  minutes  made  by  the  clerk 
of  the  peace  at  sessions,  in  his  minute  book,  are  neither  a  record  nor 
in  the  nature  of  a  record  so  as  to  be  admissible  in  evidence  as  proof  of 
the  names  of  the  justices  in  attendance.  B.  v.  Bellamy,  Ry.  &  Moo. 
171.  And  where,  to  prove  an  indictment  for  felony  found  by  the 
grand  jury,  the  indictment  itself  (which  was  in  another  court)  indorsed 
"  a  true  bill,"  was  produced  by  the  clerk  of  the  peace,  together  with 
the  minute  book  of  the  proceedings  of  the'  sessions  at  which  the  in- 
dictment was  found,  the  Court  of  King's  Bench  held,  that  in  order  to 
Srove  the  indictment  it  was  necessary  to  have  the  record  r^ularly 
rawn  up,  and  that  it  should  be  proved  by  an  examined  copy.  R.  v, 
Smitli,  8  B.  &  C.  341,  15  E.  C.  L. ;  Cooke  v.  Maxwell,  2  Stark.  183, 
3  E.  C.  L.  So  an  allegation  that  the  grand  jury  at  sessions  found  a 
true  bill,  is  not  proved  by  the  production  of  the  bill  itself  with  an  in- 
dorsement upon  it,  but  a  record,  r^ularly  made  up,  must  be  produced. 
Torter  v.  Cooper,  6  C.  &  P.  354,  25  E.  C.  L. ;  4  Tyr.  456  ;  1  C,  M. 
&  R.  388.  So  it  has  been  ruled  on  an  indictment  for  perjury,  that  in 
order  to  prove  that  an  appeal  came  on  to  be  heard  at  sessions,  it  must 
be  shown  that  a  record  was  regularly  made  upon  parchment,  R.  r. 
Ward,  6  C.  &  P.  366,  25  E.  C.  L. ;  and  see  R^.  v.  The  Inhabitants 
of  P^nbridge,  Carr.  &  M.  157,  41  E.  C.  L.  But  where  the  object  of 
the  evidence  was  merely  to  prove  the  fact  of  a  former  trial,  it  was  held 
on  an  indictment  for  perjury  conmiitted  at  such  trial  that  the  pro- 
duction by  the  officer  of  the  court,  of  the  caption,  the  indictment  with 
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the  indorsement  of  the  prisoner's  plea,  the  verdict  and  the  sentence  of 
the  court  upon  it,  was  sufficient,  without  the  production  of  the  record, 
or  a  certificate  of  the  same,  under  14  &  16  Vict.  c.  99,  s.  13.  R.  v. 
Newman,  2  Den.  C.  C.  E.  390  ;  21  L.  J.,  M.  C.  76.  In  R.  v.  Scott, 
2  Q.  B.  D.  415;  46  L.  J.,  M.  C.  259  (see  post,  tit.  Perjury),  it  was 
held  that  the  existence  of  an  action  was  sufficiently  proved  by  the 
production,  by  the  officer  of  the  court,  of  the  copy  writ  filed  under 
Ord.  v.,  rule  12  of  the  Rules  of  the  Supreme  Court,  1883.  So  a 
judgment  on  paper  signed  by  the  master  is  not  evidence,  for  it  is  not 
yet  become  permanent.  B.  N.  P.  228  ;  Grodefroy  v.  Jay,  1  M.  &  P. 
236 ;  3  C.  &  P.  192,  14  E.  C.  L.  In  one  case  the  minutes  of  the 
Lord  Mayor's  Court  of  London  were  allowed  to  be  read  as  evidence 
of  the  proceedings  there,  the  court  assigning  as  a  reason  for  not  insist- 
ing rigidly  upon  the  record  being  made  up,  that  it  was  an  inferior 
jurisdiction.  Fisher  v.  Lane,  2  W.  Bl.  834;  8  B.  &  C.  342,  15  E. 
C.  L. 

The  mode  of  examination  usually  adopted  is,  for  the  person  who  is 
afterwards  to  prove  it,  to  examine  the  copy  while  another  person  reads 
the  original,  and  this  has  been  held  sufficient.  Reid  v.  Margison,  1 
Camp.  469 ;  Gyles  v.  Hill,  Id.  471  (n\  It  must  appear  that  the 
original  came  from  the  proper  place  of  aeposit,  or  out  of  the  hands  of 
the  officer  in  whose  custoay  me  records  are  kept.  Adamthwaite  r. 
Synge,  1  Stark.  183,  2  E.  C.  L.;  4  Campb.  572. 

Where  a  record  is  lost,  an  old  copy  has  been  allowed  to  be  given  in 
evidence,  without  proof  of  its  being  a  true  copy.  Anon.,  1  Ventr. 
257 ;  B.  N.  P.  228. 

With  respect  to  the  proof  of  records  before  courts  of  criminal  jus- 
tice, as  where  a  prisoner  pleads  autrefois  acquit  to  an  indictment,  he 
may  remove  the  record  by  certiorari  into  chancery,  and  have  it  exem- 
plified ;  but  it  seems  to  be  the  asual  practice  for  the  clerk  of 
assize  or  derk  of  the  peace  to  make  up  the  record  without  writ,  or  to 
♦attend  with  it  at  the  trial.  3  Russ.  Cri.  413,  5th  ed.  (t);  2  r ^^ n^ 
Phill.  Ev.  203,  10th  ed.  L  ^^^ 

Proof  by  office  copies,  and  copies  by  authorised  offioors,  etc.  An 

office  copy  is  not  evidence  of  the  original,  if  the  latter  be  in  another 
court.  Thus  office  copies  of  depositions  in  chancery  are  evidence  in 
chancery,  but  not  at  common  law,  without  examination  with  the  roll. 
B.  N.  P.  229  ;  5  M.  &  8.  38.  In  a  court  of  common  law,  an  office 
copy  has  been  held  sufficient  in  the  same  court  and  in  the  same  cause. 
Denn  v.  Fulford,  2  Burr.  1177.  And  so  it  seems  that  an  issue  out  of 
chancery  may  be  considered  as  a  proceeding  in  that  court,  and  an 
office  copy  would  probably  be  held  evidence  there.  See  Highfield  v. 
Peake,  Moo.  &  MslL  111.  There  appears  to  be  no  reason  for  dis- 
tinguishing between  the  effect  of  office  copies  in  different  causes  in  the 
same  court,  the  principle  of  the  admissibility  being,  that  the  court 
will  give  credit  to  the  acts  of  its  own  officers ;  and  accordingly  it  was 
held  in  one  case,  that  an  office  copy  made  in  another  cause  in  the 
same  court  was  admissible.     Wightwick  v.   Banks,   Forrest,  154., 
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Probably  since  the  passing  of  the  Judicature  Acts,  1873  and  1875, 
and  the  transfer  of  separate  jurisdictions  to  the  High  Court  of  Justice, 
the  above  cases  have  become  less  important.  See  also  R.  v.  Scott, 
9upra. 

Where  there  is  a  known  officer,  whose  duty  it  is  to  deliver  out  copies 
which  form  part  of  the  title  of  the  parties  receiving  them,  and  whose 
duty  is  not  performed  till  the  copy  is  delivered,  as  in  the  case  of  the 
chirograph  of  a  fine  and  the  enrolment  of  a  deed,  such  copies  are  evi- 
dence, without  proof  of  examination  with  the  originals.  See  Appleton 
V.  Lord  Braybrooke,  6  M.  &  S.  34. 

The  certificate  of  the  enrolment  of  a  deed  pursuant  to  the  statute  is 
a  record  and  cannot  be  averred  against.  R.  v.  Hopper,  3  Price,  495. 
A  copy  of  a  judgment  purporting  to  be  examined  by  the  clerk  of  the 
treasury  (who  is  not  intrusted  to  make  copies),  is  not  admissible 
without  proof  of  examination  with  the  original.  B.  N.  P.  229.  A 
judge's  order  may  be  proved  by  the  production  of  the  order  itself,  or 
by  an  office  copy  of  the  rule  by  which  it  has  been  made  a  rule  of  court. 
Hill  V.  Halford,  4  Campb.  17.  Office  copies  of  rules  of  court  being 
made  out  by  officers  of  the  court  in  the  execution  of  their  duty  are 
sufficient  evidence  without  being  proved  to  have  been  examined.  Selby 
v.  Harris,  1  Ld.  Raym.  745 ;  Duncan  v.  Scott,  1  Campb.  99.  And 
printed  copies  of  the  rules  of  a  court  for  the  direction  of  its  officers, 
printed  by  the  direction  of  the  court,  are  evidence  without  examination 
with  the  original.  Dance  v,  Robson,  Moo.  &  M.  294.  Copies  of 
records,  in  the  custody  of  the  master  of  the  rolls,  under  the  1  &  2 
Vict.  c.  94,  purporting  to  be  sealed  and  stamped  with  the  seal  of  the 
record  office,  are  by  s.  13  made  evidence  without  further  proof.  As  to 
the  rejection  of  copies  of  accounts  returned  by  the  Supreme  Court  at 
Madras  to  the  Q.  B.,  see  R^.  v.  Douglas,  1  C.  &  K.  670,  47  E.  C. 
L.  As  to  office  copies  being  rejected  for  containing  abbreviations,  see 
Reg.  V.  Christian,  Carr.  &  M.  388,  41  E,  C,  L,^ 

Proof  of  inquisitions.     Inquisitions  pod  morterr?  and  other  private 

^  The  exemplification  of  the  judgment  of  a  conit  of  another  State,  to  be  admiBsible 
under  the  Act  of  Congress,  26  May,  1790,  must  be  attested  by  the  clerk  under  the  seal 
of  the  court)  with  the  certificate  of  the  presiding  Judge  that  tl^e  attestation  of  the  clerk 
is  in  due  form.  Wilbum  r.  Hall,  16  Mo.  168 ;  Ducommun  r.  Hysinpier,  14  111.  249 ; 
Thompson  v.  Manson,  1  Cal.  428 ;  Stewart  v.  Gray,  1  Hemp.  94 ;  Tngg  v,  Conway,  1 
Hemp.  538 ;  State  v.  Hinchman,  3  Cas.  479 ;  Case  v.  McGree,  8  Md.  9 ;  Schoonmaker  v.  Lloyd, 
9  Ridi.  Law,  173 ;  Tappan  v,  Norvell,  3  Sneed,  670 :  Ordway  «.  Conroe,  4  Wis.  45 ; 
Dra^oo  v.  Graham,  9  Ind.  212 ;  Washabaugh  t^.  Entriken,  10  Cas.  74 ;  Orman  v. 
NeviBe,  14  La.  392 ;  Norwood  v.  Cobb,  20  Tex.  688 ;  Spencer  v,  Lsmgden,  21  111.  192. 
Whenever  it  is  the  practice  of  the  clerks  to  extend  the  judgments  of  the  courts  from 
the  minutes  and  papers  on  file,  the  record  thus  extended  is  deemed  by  the  oouit  the 
original  record ;  and  no  question  will  be  allowed  to  be  incidentally  made,  in  relation 
either  to  the  existence  or  the  form  of  such  record,  when  a  copy  duly  authenticated  is 
produced  in  proo£  Willard  v.  Harvey,  4  Fost  344.  Writing  done  with  a  pencil  is 
not  admissible  in  public  records,  nor  in  papers  drawn  to  be  used  in  legal  proceedings 
which  must  become  public  records.    Meseroe  v.  Hicks,  4  Fost.  295.    S. 

*  The  Massachusetts  statute  only  requires  the  magistrate  to  file  his  report,  and  the 
fact  that  he  has  also  filed  the  minutes  of  the  testimony  taken  at  the  inquest  will  not 
entitle  the  defendant  to  put  in  evidence  that  fact,  and  the  suppression  of  them  by  the 
State.    Commonwealth  v.  Byan,  134  Mass.  223, 
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offices  cannot  be  read  in  evidence  without  proof  of  the  commission 
upon  which  they  are  founded^  unless^  as  it  seems^  the  inquisition  be 
old  ^Vin.  Ab.  Ev.  A.  b.  42)  ;  but  in  cases  of  more  general  concern, 
as  me  minister's  return  to  the  commission  in  Henry  the  Eighth's 
time  to  inquire  into  the  value  of  livings,  the  commission,  is  a  thing 
*of  such  public  notoriety  that  it  requires  no  proof.  Per  r  ^^  ^^ 
Hardw.,  C,  in  Sir  H.  Smithson's  case,  B.  N.  P.  228.  An  L  ^^^ 
ancient  extent  of  crown  lands,  found  in  the  proper  office,  and  purport- 
ing to  have  been  taken  by  a  steward  of  the  king's  lands,  and  following 
the  directions  of  the  statute  4  Edw.  1,  will  be  presumed  to  have  been 
taken  under  a  competent  authority,  though  the  commission  cannot  be 
found.     Kowe  v.  Brenton,  8  B.  &  C.  747,  15  E.  C.  L. 

Proof  of  verdicts.  The  mode  of  proving  a  verdict  depends  upon 
the  purpose  for  which  it  is  produced.*  Where  it  is  offered  in  evidence, 
merely  to  prove  that  such  a  cause  came  on  for  trial,  the  posiea  with  the 
verdict  indorsed  is  sufficient.  Pitton  v.  Walker,  1  Str.  162.  So  it  is 
sufficient  to  introduce  an  account  of  what  a  witness,  who  is  since  dead, 
swore  at  a  trial.  Per  Pratt,  C.  J.,  Id.  So  upon  an  indictment  for 
perjury,  committed  by  a  witness  in  a  cause,  the  posiea^  with  a  minute 
by  the  officer,  of  the  verdict  having  been  given,  is  sufficient  to  prove 
that  the  cause  came  on  for  trial.  K.  v,  Browne,  Moo.  &  M.  315.  But 
without  such  minute,  the  nisi  prius  record  is  no  evidence  of  the 
case  having  come  on  for  trial.  Per  Lord  Tenterden,  Id.  In  London 
and  Westminster,  it  is  not  the  practice  for  the  officer  to  indorse  the 
poetea  itself  as  in  the  country,  but  the  minute  is  indorsed  on  the  jury 
panel.     Id. 

But  where  it  is  necessary  to  prove  not  merely  that  a  trial  was  had, 
but  that  a  verdict  was  given,  it  must  be  shown  that  the  verdict  has 
been  entered  upon  the  record,  and  that  judgment  thereupon  has  also 
been  entered  on  record,  for  otherwise  it  would  not  appear  that  the 
verdict  had  not  been  set  aside  or  judgment  arrested.  Fisher  v.  Kit- 
chingman,  Willes,  367;  Pitton  v.  Walter,  1  Str.  162;  B.  N.  P.  243. 
In  one  case,  indeed,  Abbott,  J.,  admitted  the  podea  as  evidence  of  the 
amount  recovered  by  the  verdict ;  Foster  v,  Compton,  2  Stark.  364,  3 
E.  C.  L. ;  and  Lord  Kenyon  also  ruled  that  it  was  sufficient  proof  to 
support  a  plea  of  set-off  to  the  extent  of  the  verdict ;  Garland  v. 
Schoones,  2  Esp.  648 ;  but  these  decisions  appear  to  be  questionable. 
An  all^ation  in  an  indictment  for  perjury  that  judgment  was ''  entered 
up  "  in  an  action,  is  proved  by  the  production  of  the  book  from  the 
judgment  office,  in  which  the  indpihjir  is  entered.  R.  v,  Gordon.  Carr. 
&  M.  410,  41  E.  C.  L.  Where  an  indictment  for  peijury  against  A. 
alleged  that  B.  was  convicted  on  an  indictment  for  peijury,  upon  the 
trial  of  which  the  peijury  in  question  was  alleged  to  have  been  com- 
mitted, and  it  appeared  by  the  record,  when  produced,  that  B.  had 

^  Ridgely  et  al.  v,  Spencer,  2  Bixm.  70 :  Richardson's  Lessee  v.  Parsons,  1 H.  &  J.  253 ; 
Green  v.  Stone,  Id.  405 ;  Mahonev  v,  Asnton,  4  H.  <&  McH.  295 ;  Rugan  v.  Kennedy,  1 
Over.  94 ;  Donaldson  v,  Jude,  4  Bibb,  60 ;  Minch  v.  Carratt,  1  Const.  Rep.  471 ;  Fetter 
9.  Mulliner,  2  Johns.  181.    S. 
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been  convicted,  but  the  judgment  against  him  had  been  reversed  upon 
error,  after  the  finding  of  the  present  indictment ;  it  was  held  that  the 
record  produced  supported  the  indictment.  R.  v.  Meek,  9  C.  &  P. 
513,  38  E.  C.  L.  Where  a  writ  is  only  inducement  to  the  action,  the 
taking  out  the  writ  may  be  proved  without  any  copy  of  it,  because, 
possibly,  it  might  not  be  returned,  and  then  it  is  no  record ;  but 
where  the  writ  itself  is  the  gist  of  the  action,  a  copy  of  the  writ  on 
record  must  be  proved  in  the  same  manner  as  any  other  record.  B.  N. 
P.  234. 

Proof  of  affidavit  made  in  oaases.  In  what  manner  an  affidavit 
filed  in  the  course  of  a  cause  is  to  be  proved,  does  not  appear  to  be  well 
settled.  In  an  action  for  a  malicious  prosecution,  an  examined  copy 
had  been  admitted.  Crook  v.  Dowling,  3  Dou^l.  75,  26  E.  C.  L.,  but 
see  Bees  v,  Bowen,  M'Cl.  &  Y.  383.  A  distinction  had  been  taken 
*17n  *^^^^^^  cases  where  the  copy  is  reauired  to  be  proved  in  a 
-I  civil  suit,  and  where  it  forms  the  founaation  of  a  criminal  pro- 
ceeding, as  upon  an  indictment  for  peijury.  In  R.  v,  James,  1  Show. 
327 ;  Carth.  220,  the  defendant  was  convicted  of  peijury  upon  proof 
of  a  copy  of  an  affidavit ;  it  was  urged  that  it  was  only  a  copy,  and 
that  there  was  no  proof  that  it  had  been  made  by  the  defendant ;  but 
it  appearing  that  it  had  been  made  use  of  by  the  defendant  in  the 
course  of  the  cause,  the  court  held  it  sufficient.  This  case  was,  how- 
ever, doubted  in  Crook  v.  Dowlii^,  3  Dougl.  75,  26  E.  C.  L.,  where 
Lord  Mansfield  said  that  on  indictments  for  perjury  he  thought  the 
original  should  be  produced.  Buller,  J.,  also  ooserved  that  wherever 
identity  is  in  question,  the  original  must  be  produced.  Id.  77.  The 
same  rule  is  laid  down  with  r^ard  to  the  proof  of  answers  in  chan- 
cery upon  indictments  for  peijury.  Vide  infra.  It  may  be  doubted 
how  far  the  distinction  in  question  has  any  foundation  in  principle,  the 
rules  of  evidence  with  r^ard  to  the  proof  of  documents  being  the 
same  in  civil  and  in  criminal  cases,  ana  the  conseqtienoea  of  the  evi- 
dence not  being  a  correct  test  of  the  riaiure  of  the  evidence.  As  to 
affidavits  sworn  in  foreign  parts  see  the  statutes  collected  in  TayL  on 
Ev.,  6th  ed.,  pp.  17-21. 

Proof  of  prooeedings  in  equity.  A  bill  or  answer  in  chancery^ 
when  produced  in  evidence  for  the  purpose  of  showing  that  such  pro- 
ceedings have  taken  place,  or  for  the  purpose  of  proving  the^  admis- 
sions made  by  the  defendant  in  his  answer,  may  be  proved  either  by 
production  of  the  original  bill  or  answer,  or  by  an  examined  copy, 
with  evidence  of  the  identity  of  the  parties.  Hennell  v.  Lyon,  1  B. 
&  A.  182 ;  Ewer  v.  Ambrose,  4  B.  &  C.  25, 10  E.  C.  L.  But  a 
distinction  is  taken  where  the  answer  is  ofiered  in  evidence  in  a  crimi- 
nal proceeding,  as  upon  an  indictment  for  peijury,  in  which  case  it  has 
been  said  to  be  necessary  that  the  answer  itself  should  be  produced, 
and  positive  proof  given  by  a  witness  acquainted  with  him,  that  the 
defendant  was  sworn  to  it.  Chambers  v.  Robinson,  B.  N.  P.  239  j 
Lady  Daitmouth  v.  Roberts,  16  East,  334.     In  order  to  prove  that 
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the  answer  was  sworn  by  the  defendant^  it  is  sufficient  to  prove  his 
signature  to  it^  and  that  of  the  master  in  chancery  before  whom  it 
purports  to  be  sworn.  R.  v.  Benson^  2  Camp.  507  ;  R.  v.  Morris,  B. 
N.  P.  239 ;  2  Burr.  1189,  S.  C. 

A  decree  in  ciiancery  may  be  proved  by  an  exemplification,  or  by 
an  examined  copy,  or  by  a  decretal  order  in  paper,  with  proof  of  the 
bill  and  answer,  or  without  such  proof,  if  the  bill  and  answer  be  re- 
cited in  the  decretal  order.  B.  N.  P.  244.  Com.  Dig.  Testm.  (C.  1.) 
With  r^ard  to  the  proof  of  the  previous  proceedings,  the  correct  rule 
appears  to  be,  that  where  a  party  intends  to  avail  himself  of  the  con- 
tents of  a  decree,  and  not  merely  to  prove  an  extrinsic  collateral  fact 
(as  that  a  decree  was  made  by  the  court),  he  ought  r^ularly  to  give  in 
evidence  the  proceedings  on  which  the  decree  is  founded.  2  PhiU.  Ev« 
207,  10th  ed.     See  Blower  v.  HoUis,  3  Tyr.  356;  1  C.  <&  M.  393. 

As  to  the  admissibility  of  decrees  in  equity,  see  Pirn  v.  Currell,  6 
M.  &  W.  234. 

Proof  of  depositions.  The  depositions  of  witnesses,  who  are  since 
dead,  may,  when  admissible,  be  proved  by  the  judge's  notes,  or  by 
notes  taken  by  any  other  person  who  can  swear  to  their  accuracy,  or 
*the  former  evidence  may  be  proved  by  any  person  who  will  r-^^  ,-0 
swear  firom  his  memory  to  its  havingbeen  given.  Per  Mans*  *- 
field,  C.  J.,  Mayor  of  Doncaster  t?.  JDay,  3  Taunt.  262. 

Where  depositions  in  chancery  ai*e  offered  in  evidence,  merely  for 
the  purpose  of  proving  a  fact  admitted  in  them,  or  of  contradicting  a 
witness,  it  is  not  necessary  to  give  evidence  of  th^  bill  and  answer. 
But  where  it  is  necessary  to  show  that  they  were  made  in  the  course 
of  a  judicial  proceeding,  as  upon  an  indictment  for  peijury  in  the  de- 
ponent, proof  of  the  bill  and  answer  will  be  required.  But  the  judge 
only  is  to  look  at  them  for  the  purpose  of  determining  whether  me 
depositions  sought  to  be  put  in  are  evidence.  Chappell  v.  Purday,  14 
M.  &  W.  303.  Where  the  suit  is  so  ancient  that  no  bill  or  answer 
can  be  found,  the  depositions  may  be  read  without  proof  of  them. 
Depositions  taken  by  command  of  Queen  Elizabeth  upon  petition 
witnont  bill  and  answer,  were  upon  a  solemn  hearing  in  chancery 
allowed  to  be  read.  Lord  Hunsdon  v.  Lady  Arundell,  Hob.  112 ;  B. 
N.  P.  240.  So  depositions  taken  in  1686  were  allowed  to  be  read 
without  such  proof;  Byam  v.  Booth,  2  Price,  234;  and  answers  to  old 
interro^tories  were  searched  for  and  not  found.  Rowe  v,  Brenton,  8 
B.  &  C.  765,  15  E.  C.  L.  But,  in  general,  depositions  taken  upon 
interrogatories  under  a  commission  cannot  be  read  without  proof  of 
the  commission.     Bayley  v.  Wylie,  6  Esp.  86. 

Proof  of  prooeedingB  in  Bankruptcy.    See postf  ^'Bankruptcy.'' 

Proof  of  judgments  and  proceedings  of  inferior  oonrts.     The 

judgments  and  proceedings  of  inferior  courts,  not  of  record,  may  be 

proved  by  the  minute  book  in  which  the  proceedings  are  entered,  as  in 

the  case  of  a  judgment  in  the  county  court    Chandler  v.  Roberts, 

17 
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Peake^  Ev.  72,  5th  ed.  So  an  examined  copy  of  the  minutes  will  be 
sufficient.  Per  Holt,  C.  J.,  Comb.  337  ;  12  Vin.  Ab.  Evid,  A.  pi. 
26.^  If  the  proceedings  of  the  inferior  court  are  not  entered  in  tne 
books,  they  may  be  proved  by  the  officer  of  the  court,  or  by  some 
person  conversant  with  the  &ct.  See  Dyson  v,  Wood^  3  B.  &  C.  451, 
453,  10  E.  C.  L. 

Proof  of  reoordfl   and  prooeedlngs  in  oounty  oomts.     It  is 

enacted,  by  the  9  &  10  Vict.  c.  95,  s.  Ill,  ''that  the  clerk  of  every 
court  holden  under  this  act  shall  cause  a  note  of  all  plaints  and  sum- 
monses, and  of  all  oixlers  and  of  all  judgments  and  executions  and  re- 
turns thereto,  and  of  all  fines,  and  of  all  other  proceedings  of  the 
court,  to  be  fairly  entered  from  time  to  time  in  a  book  belonging  to 
the  court,  which  shall  be  kept  at  the  office  of  the  court ;  and  such  en- 
tries in  the  said  book  or  a  copy  thereof  bearing  the  seal  of  the  court, 
and  purporting  to  be  signed  and  certified  as  a  true  copy  by  the  clerk 
of  the  court,  maXl  at  aU  times  be  admitted  in  all  courts  and  places 
whatsoever  as  evidence  of  such  entries,  and  of  the  proceeding  reterred 
to  by  such  entry  or  entries,  and  of  the  regularity  or  such  proceedings 
without  any  fiu1;her  proof."  Under  this  section  it  has  been  decided 
that  such  minutes  of  proceedings  cannot  be  contradicted  by  the  evi- 
dence of  the  judge.  Dews  v,  Ryley,  20  L.  J.  C.  P.  264.  And  the 
proceedings  of  the  county  court  can  be  proved  in  no  other  way.  R. 
V.  Rowland,  1  F.  &  F.  72,  arde,  p.  3.* 

Proof  of  probates  and  letters  of  administration.  The  probate 
of  a  will  is  proved  by  the  production  of  the  instrument  itself;  &nd  proof 

*173l  ^^^  ^^  '^^  ^^  ^^  court  is  not  necessary.  In  order  ^  prove  the 
-■  title  of  the  executor  to  personal  property,  the  probate  must  be 
given  in  evidence.  Pinney  v.  Pinney,  8  B.  &  C.  335,  15  E.  C.  L. 
When  the  probate  is  lost  it  is  not  the  practice  of  the  Ecclesiastical 
Court  to  grant  a  second  probate,  but  only  an  exemplification,  which  will 
be  evidence  of  the  proving  of  the  will.  Shephera  v.  Shorthoee,  1  Str. 
412.  To  prove  the  probate  revoked  an  entry  of  the  revocation  in  the 
book  of  the  Prerogative  Court  is  good  evidence.  R.  v.  Ramsbotham, 
1  Leach,  30  (n)  3rd  ed. 

Admimstration  is  proved  by  the  production  of  the  letters  of  admin- 
isteation  granted  by  the  Ecclesiastical  Court.  Kempton  t^.  Cross,  Rep. 
temp.  Hudw.  108 ;  B.  N.  P.  246.  So  the  original  book  of  acts  of 
that  court  directing  the  granting  the  letters  is  evidence.  B,  N.  P.  246. 

^  ProoeedingB  in  dyil  saito  before  justices  of  the  peace  are  within  the  rale^  and 
sworn  copies  are  eyidence.  Webh  v.  Crawford,  14  8.  A  R.  440.  The  certificate  of  a 
derk  of  an  inferior  court,  in  relation  to  any  matter  pertaining  to  his  office,  is  not 
competent  evidence  unless  certified  under  his  hand  and  seal  of  office^  if  there  be  one ; 
if  not,  then  under  his  private  seal.    Thomasson  v.  Drishell^  13  Gku  253.    8. 

Where  one  party  to  a  suit  ofiers  in  evidence  detached  portions  of  records  of  courts 
the  other  party  may  put  in  the  remaining  portions.    8tate  v,  Hawkins,  81  Ind.  486. 

*  But  when  on  cross-examination  a  witness  testified  that  he  has  been  in  jail,  it  was 
held  proper  to  ask  him  for  what  ofience,  it  appearing  that  he  had  not  been  sent  there 
by  the  sentence  of  any  court.  But  if  there  is  a  court  record  it  must  be  produced. 
State  V.  Pik^  65  Me.  111.. 
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And  an  examined  oopy  of  such  act  book  is  also  evidence.    Davis  v, 
Williams,  13  East,  232. 

By  the  20  &  21  Vict  c.  77,  s.  69,  an  official  copy  of  a  will,  or  certi- 
ficate of  letters  of  administration,  may  be  obtained,  and  it  seems  will 
be  admitted  in  evidence  where  the  probate  is  lost.  2  Taylor  on  Ev. 
1362,  6th  ed. 

Proof  of  foreign  laws.  The  law  of  a  foreign  state  may  be  proved 
by  the  parol  evidence  of  witnesses  possessing  competent  legal  skill, 
see  antey  p.  148.  The  witness  to  prove  a  foreign  law  must  be  a  person 
veritua  virtute  officii  or  virtuie  prcjessionia.  A  Roman  Catholic  bishop, 
who  held  in  this  country  the  office  of  a  coadjutor  to  a  vicar  apostolic, 
and  as  such  was  authorized  to  decide  on  cases  affiacted  by  the  law  of 
Kome,  was  therefore  held,  in  virtue  of  his  office,  to  be  a  witness  ad- 
missible to  prove  the  law  of  Kome  as  to  marriage.  Sussex  Peers^ 
Case,  11  Cla.  &  Fin.  85  ;  1  C.  &  K.  213,  47  E.  C.  L.  Such  a  wit^ 
ness  may  refer  to  foreign  law  books  to  refresh  his  memory  or  to  correct 
and  confirm  his  opinion,  but  the  law  itself  must  be  taken  from  his  evi- 
dence, see  ante,  p.  148. 

A  judgment  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign 
court,  is  presumed  to  be  r^ular  and  agreeable  to  the  foreign  law,  until 
the  contrary  is  shown.  Alivon  v,  Furnival,  14  Tyr.  757 ;  1  C.  M.  <& 
R.  277,  see  14  &  15  Vict.  c.  99,  s.  7,  anU,  p.  164.^ 

Proof  of  public  books  and  other  dooumenta.  Wherever  the  con- 
tents of  a  public  book  or  document  are  admissible  in  evidence  as  such, 
examined  copies  are  likewise  evidence,  as  in  the  case  of  roisters  of  mar- 
riages, deaths,  etc.  f  as  are  likewise  certified  copies  under  the  14  &  15 

^  Beports  oi  ac^udged  caMS  are  not  evidence  of  what  is  the  law  of  the  State  or 
country  in  which  they  are  pronounced.  The  written  law  of  foreign  oountriea  should 
be  proved  by  the  law  itself  as  written,  and  the  common  or  customary  unwritten  law, 
by  witnesses  acquainted  with  the  law.  Gardner  r.  Lewis,  7  Gill.  377.  By  the 
common  law,  foreign  judgments  are  authenticated, — ^first  by  an  exemplification  under 
the  great  seal  of  the  State ;  second,  by  a  oopy  proved  to  be  a  true  copy  by  a  person 
who  has  examined  and  compared  it  with  the  original ;  third,  by  a  certificate  of  the 
officer  authorized  by  law  to  give  a  copy.  Stewart  v.  Swanzy,  1  Cushm.  502.  The 
public  seal  of  a  State,  affixed  to  the  exemplification  of  a  law,  proves  itself.  Robinson 
et  al.  V.  Gilman,  20  Me.  299.  A  copy  of  the  laws  published  annually  by  the  authority 
of  the  legislature,  is  evidence  of  the  statutes  contained  in  it,  whether  they  be  public 
or  private.  Grav  v.  Monongahela  Kav.  Co.,  2  W.  &  S.  156.  [Commonwealth  v.  Whit- 
man, 121  Mass.  361.1  The  written  laws  of  the  other  States  of  the  Union  cannot  be 
f>roved  here  by  |>arol  evidence.  But  the  printed  statute-books  purporting  to  be  pub- 
ished  by  authority  are  prima  fade  evidence  here  of  the  statutes  they  contain.  Com- 
parit  V.  Jemigan  et  al.,  5  Blackf.  375.  S.  Be  Roberts,  5  Col.  525 ;  McDeed  v.  McDeed, 
o7  111.  545.    Compare,  mpra,  p.  *16,  n.,  and  cases  cited. 

On  a  quo  toorranto,  the  relator  cannot  give  in  evidence  the  oopy  of  the  record  from 
the  court  of  another  Stat^  to  show  that  he  had  been  natundizecL  where  the  record 
is  without  the  proper  certificate  of  the  presiding  judge  as  required  oy  Congress  uid  is 
•otherwise  incomplete.    Brackett  v.  People,  64  111.  170. 

'  Official  books  and  pa^rs  must  be  proved  by  producing^  an  exemplified  copy  from 
the  proper  office ;  or  if  circumstances  reauire  that  the  originab  should  be  produced, 
they  must  be  brought  firom  the  office  ana  verified  by  the  officer  who  has  the  keeping 
of  them,  or  his  clerk,  or  some  one  specially  authorized  by  him  for  that  puipose.  They 
4S8amot  be  verified  by  one  who  has  no  connection  with  the  office,  but  who  hi^pens  to 
toowthem.    Hackenbury  v.  Carlisle,  1  W.  &  S.  383.    a 
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Vict  c.  99,  8.  14  ;  aide  p.  165.  Thus  an  examined  copy  of  an  order 
in  council  is  sufficient,  without  the  production  of  the  council  books 
themselves.  Eyre  t?.  Palsgrave,  2  Ounpb.  605.  See  now  31  &  32 
Vict.  c.  37 ;  anfe,  p.  166.  So  copies  of  the  transfer  books  of  the  EJast 
India  Company  ;  Anon.,  2  Dougl.  593  (n)  ;  and  of  the  Bank  of  Enc^ 
land ;  Marsh  t?.  CoUnett,  1  Esp.  665 ;  Bretton  t?.  Cope,  Peake,  N.  P.  5. 
43 ;  of  a  bank  note  filed  at  the  bank ;  Mann  v,  Cary,  3  Salk.  155  ;  so 
the  books  of  commissioners  of  land-tax  ;  King's  case,  2  T.  R.  234 ; 
or  of  Excise ;  Fuller  t?.  Fotch,  Carth.  346 ;  or  of  a  poll-book  at  eleo- 
tions ;  Mead  t?.  Bobinson,  Willes,  424.  In  one  case  the  copy  of  an 
agreement  contained  in  one  of  the  books  of  the  Bodleian  Library 

grhich  cannot  be  removed^  was  allowed  to  be  read  in  evidence, 
ownes  t?.  Mooreman,  Buno.  189 ;  2  Gwill.  659.  The  books  of  the 
King's  Bench  and  Fleet  Prisons,  when  they  are  admissible,  are  not 
^^  y  .-|  *such  public  documents  that  a  copy  of  them  may  be  given  in 
-I  evidence,  for  they  are  not  kept  by  any  public  authority.  Salte 
V.  Thomas,  3  B.  &  P.  190.  Copies  of  entries  or  extracts  from  the 
register  of  newspaper  proprietors,  purporting  to  be  certified  by  the 
r^istrar,  or  his  aeputy,  or  under  the  official  seal  of  the  r^strar,  are 
to  be  received  as  conclusive  evidence ;  and  certified  copies  or  extracts 
are  to  be  received  as  prima  facie  evidence  in  all  proceedii^  under  the 
Newspaper  Libel  ana  Registration  Act,- 1881  (44  &  45  Vict.  c.  60),  s. 
15,  seepo^f  title.  Libel. 

Corporation  books  may  be  given  in  evidence  as  public  books,  when 
they  have  been  kept  as  such,  the  entries  having  been  made  by  the 
proper  officer,  or  by  a  third  person,  in  his  sickness  or  absenca 
MotherselFs  case,  1  8tr.  93.  But  a  book  containing  minutes  of  corpo- 
ration proceedings,  kept  by  a  person  not  a  member  of  the  corporation, 
and  not  kept  as  a  public  book,  is  inadmissible.  Id.  An  examined 
copy  of  a  corporate  book  is  evidence.^  Brocas  r.  Mayor  of  London,  1 
Str.  307 ;  Gwyn's  case,  1  Str.  401.  It  is  not  settled  whether  the 
attesting  witness  of  a  corporation  deed  need  be  called.  Doe  v. 
Chambers,  4  A.  &  E.  410,  31  E.  C.  L. ;  or  whether  such  a  deed 
proves  itself  after  thirty  years.  Rex  v.  Bathwick,  2  B.  <&  Ad,  639, 
22  E.  C.  L.  Inspection  of  corporation  books  and  other  public  writ- 
ings is  granted  in  civil  actions,  but  not  in  criminal  cases,  where  it 
would  have  the  efiect  of  making  a  defendant  furnish  evidence  to  crimi- 
nate himself.  R.  v.  Heydon,^l  W.  Bl.  351  ;^  v.  Pumell,  Id.  37  ;  1 
Willes,  239 ;  2  Str.  1210.  By  46  &  46  Vict  c.  50,  s.  24,  provision 
is  made  for  the  proof  of  by-laws  of  any  town  council  by  the  produc- 
tion of  a  written  copy  of  such  by-laws  authenticated  by  the  corporate 
seal,  and  by  sect.  22,  for  the  proof  of  minutes  purporting  to  be  signed 
by  the  mayor,  or  a  member  of  the  council,  or  oi  the  committee,  appear- 
ing to  be  chairman 'of  the  meeting  at  which  the  minute  is  signed. 
Certificates  of  incorporation^  and  certified  copies  of  documents,  filed 

^  Owing  r.  Speed,  5  Wheat.  420,  They  are  eyidenoe  in  disputes  between  its  mem- 
bers, but  not  against  strangers.  Commonwealth  v.  Woelper  et  aL.  3  8.  &  R.  29 ; 
Jackson  v,  Wabh,  3  Johns.  226.  Must  be  kept  by  the  proper  officer.  Highlands 
Turnpike  Co.  v.  McKean,  10  Johns.  154.    B. 
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and  registered  under  the  Companies  Acts^  1862  to  1877,  may  now  be 
reoeiv^  in  evidence  under  the  40  &  41  Vict.  c.  26,  s.  6. 

By  the  Industrial  and  Provident  Societies  Act,  1876  (39  &  40  Vict, 
a  45),  s.  24,  every  instrument  or  document,  copy  or  extract  of  instru- 
ment or  document  bearing  the  seal  or  stamp  of  the  central  office,  shall 
be  received  in  evidence  without  further  proof;  and  every  document 
purporting  to  be  siffned  by  the  chief  or  any  assistant  registrar,  or 
any  inspector  or  public  auditor  in  this  Act,  shall,  in  the  absence  of 
any  evidence  to  the  contrary,  be  received  in  evidence  without  proof  of 
the  signature. 

Proof  of  banker's  books.  By  the  Banker's  Books  Evidence  Act, 
1879  (42  &  43  Vict.  c.  11),  entries  in  the  books  of  any  bank,  and 
copies  of  such  entries  are  made  admissible,  where  the  conditions 
imposed  by  the  Act  have  been  complied  with  ;  and  the  provisions  of 
that  Act  are  extended  to  any  company  carrying  on  the  business  of 
bankers,  to  which  the  provisions  of  the  Compames  Act,  1862  to  1880, 
are  applicable. 

Proof  of  registers  of  births,  deaths,  and  marriages.  Public  rois- 
ters, as  of  births,  marriages,  or  deaths,  are  proved  either  by  the  produc- 
tion of  the  roister  itselfor  of  an  examined  copy.  B.  N.  P.  247.  Parol 
evidence  of  the  contents  of  a  register  has  been  admitted ;  yet  the 
propriety  of  such  evidence,  says  BuUer,  may  well  be  doubted,  because 
'*'it  is  not  the  best  evidence  the  nature  of  the  case  is  capable  of.  r^^  ^  ^ 
Id.  A  copy  of  a  record  or  a  public  book  is  not,  in  tact,  sec-  ^ 
ondary  evidence;  and  therefore  the  opinion  of  Mr.  Justice  Buller 
appears  to  be  correct.  A  raster  is  only  one  mode  of  proof  of  the 
racit  which  it  records,  and  the  &ct  may  be  proved  without  producing 
the  register,  by  the  evidence  of  persons  who  were  present.  Thus  upon 
an  indictment  for  bigamy,  it  was  held  sufficient  to  prove  the  marriage, 
by  the  evidence  of  a  person  who  was  present  at  it,  without  proving 
the  r^istration,  license,  or  banns.^  R.  v.  Allison,  Russ.  &  Ry.  109. 

In  proving  a  raster,  some  evidence  of  the  identity  of  the  parties 
must  be  given,  as  by  proof  of  handwriting,  for  which  purpose  it  is 
not  necessary  to  call  the  subscribing  witnesses.  Per  Lora  Mansfield, 
Birt  V.  Barlow,  1  Dougl.  170,  a.  The  identity  is  usually  established 
by  calling  the  minister,  clerk,  or  some  other  person  who  was  present 
at  the  ceremony. 

In  R.  V.  Nash,  2  Den.  C.  C.  R.  493 ;  21  L.  J.,  M.  C.  147,  upon  an 
indictment  for  forging  and  uttering  a  transfer  of  shares  in  a  railway 
company,  it  was  held  that  the  register  of  shareholders  kept  under  the 
8  &  9  Vict  c.  16,  s.  9,  was  evidence  to  prove  that  an  individual  was  a 
sliareholder  without  any  authentication  of  the  seal,  and  that  in  order 

^  Lessee  of  Hyam  v.  Edwards,  1  Dall.  2 ;  Stover  v,  "Leeaee  of  Whitman,  6  Binn.  416  ; 
Jacocks  V.  Gilliam,  2  Muiph.  47 ;  Hantley  v.  ComstodE,  2  Boot,  99 ;  Jackson  v. 
Boneham,  15  Johns.  225 ;  Sumner  r.  Sehee,  3  Greenl.  223.  S.  Com.  v.  Norcross,  9 
Mass.  492. 

So  to  rehut  the  presumption  of  marriage  ariaing  from  a  record,  the  evidence  of 
one  of  the  parties  denying  that  the  marriage  ever  took  place  is  adimsBible.  Com.  v. 
Waterman,  122  Mass.  43. 
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to  sostain  the  indictment  it  was  unnecessary  to  give  further  proof  that 
such  individual  was  a  shareholder  of  the  company. 

By  the  52  Geo.  3,  c.  146,  ss.  6,  7  fwhich  is  still  in  force  for  the 
registration  of  births  and  burials  by  clergymen  of  the  church  of  Eng- 
land), it  is  provided  that  verified  copies  shall  be  annually  sent  to  the 
registrar  of  the  diocese.  It  seems  that  such  verified  copies,  being 
public  documents,  are  evidence  as  well  as  the  originals,  and  may  be 
proved  by  examined  copies.  But  it  is  otherwise  of  the  returns  en- 
joined by  the  canons  of  1603,  which  can  only  be  used  as  secondary  evi- 
dence. Per  Alderson,  B.,  Walker  v,  Beaucnamp,  6  C.  &  P.  552,  25 
E.  C.  L.  By  the  6  &  7  Will.  4,  c.  86,  s.  38,  for  registering  births, 
marriages,  and  deaths  in  England,  certified  copies  of  entries  purport- 
ing to  be  sealed  or  stamped  with  the  seal  of  the  office  of  the  registrar- 
general,  shall  be  evidence  of  the  birth,  death,  or  marriage  to  which 
mey  relate,  without  further  proof  of  such  entries.  By  the  3  &  4  Vict, 
c.  92,  certain  non-paroehial  roisters  of  births,  marriages,  and  deaths, 
transferred  to  the  general  roister  office,  or  certified  extracts  there- 
fmm,  are  made  admissible  in  evidence;  but  in  criminal  cases  the 
original  roisters  must  (by  s.  17)  be  produced.  But  under  14  &  15 
Vict.  c.  99,  s.  14,  anUf  p.  165,  relating  to  examined  and  certified  copies, 
an  extract  from  a  roister  of  births  purporting  to  be  signed  and  certi- 
fied by  a  deputy  superintendent  r^istrar,  as  the  person  in  whose  cus- 
tody the  roister  book  is,  is  admissible  in  evidence  on  its  mere  pro- 
duction. R.  V.  Weaver,  L.  R.  2  C.  C.  85 ;  43  L.  J.,  M.  C.  13.  By  37  & 
38  Vict.  c.  88,  s.  38,  the  act  consolidating  the  law  relating  to  registra- 
tion of  births  and  deaths,  an  entry  or  certified  copy  of  a  birth  or  death 
in  a  roister  under  the  Births  and  Deaths  Registration  Acts  1836  to 
1874,  or  in  a  certified  copy  of  such  register,  shall  not  be  evidence  of 
such  birth  or  death,  unless  such  entry  either  purports  to  be  signed  by 
some  person  professing  to  be  the  informant,  and  to  be  such  a  person 
as  is  requirea  by  law  at  the  date  of  such  entry  to  give  to  the  registrar 
information  concerning  such  birth  or  death,  or  purports  to  be  made 
upon  a  certificate  by  a  coroner,  or  in  pursuance  of  the  provisions 
of  this  act  with  respect  to  the  registration  of  births  and  deaths 
at  sea. 

^^  -n-i       *As  to  marriage  rq?isters  in  Ireland,  see  the  7  &  8  Vict  c.  81. 
•J       For  the  act  amending  the  law  of  marriages,  see  pod,  Bigamy. 

Proof  of  ancient  dooiunents,  terriers,  etc.  In  many  cases  ancient 
documents  are  admitted  in  evidence,  to  establish  fiicts  which,  had  they 
been  recently  made,  they  would  not  have  been  allowed  to  prove.  These 
documents  prove  themselves,  provided  tliat  it  appear  t^t  they  are 
produced  out  of  the  proper  custody.  The  proper  repository  of  eccle- 
siastical terriers  or  maps  is  the  r^istry  of  the  bishop  or  archdeacon 
of  the  diocese.  Atkins  v.  Hatton,  2  Anst.  386 ;  Potts  v.  Durant,  3 
Anst.  795.  On  an  issue  to  try  the  boundaries  of  two  parishes,  an  old 
terrier  or  map  of  their  limits,  drawn  in  an  inartificial  manner,  brought 
from  a  box  of  old  papers  relating  to  the  parish,  in  the  possession  of 
the  representatives  of  the  rector^  was  rejected,  not  being  signed  by  any 
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person  bearing  a  public  character  or  office  in  the  parish.      Earl  v. 
Lewis,  4  Esp.  1. 

So  also  with  r^ard  to  private  ancient  documents,  it  must  appear 
that  they  came  from  the  custody  of  some  person  connected  with  the 
property.  Thus,  where  upon  an  issue  to  try  a  right  of  common,  an 
old  grant  to  a  priory,  brought  from  the  Cottonian  MSS.  in  the  British 
Museum,  was  offered  in  evidence,  it  was  rejected  by  Lawrence,  J.,  the 
possession  of  it  not  being  sufficiently  accounted  for,  nor  connected 
with  any  one  who  had  an  interest  in  the  land.  Swinnerton  v.  Marquis 
of  Stafford,  3  Taunt.  9L  So  a  grant  to  the  abbey  of  Glastonbury, 
contained  in  an  ancient  MS.,  deposited  in  the  Bodleian  Library,  en- 
titled Secretum  Abbatis,  was  rejected,  as  not  coming  from  the  proper 
repository.  Mitchell  v,  Babbets,  cited  Id.  See  also  R.  v.  Barber,  1 
C.  &  K.  434,  47  E.  C.  L. 

Proof  of  seals.  Where  necessary,  a  seal  must  be  proved  by  some 
one  acquainted  with  it,  but  it  is  not  requisite  to  call  a  witness  who 
saw  it  affixed.  Moises  v.  Thornton,  8  T.  R.  307.  Some  seals,  as  that 
of  London,  require  no  proof.  Doe  v.  Mason,  1  Esp.  63.  So  the  seal 
of  the  superior  ecclesiastical  courts,  and  other  superior  courts,  8  &  9 
Vict  c.  113,  s.  1,  antCj  p.  163.  But  the  seal  of  a  foreign  court  must 
be  shown  to  be  genuine.  Henry  v.  Adey,  3  East,  221  (but  see  14  &  15 
Vict  c.  99,  s.  7,  ante,  p.  164).  So  of  the  Bank  of  England.^  Semb. 
Doe  V.  Chambers,  4  A.  &  E.  410,  31  E.  C.  L.  So  of  the  Apothe- 
caries' Company.     Chadwick  v.  Bunning,  R.  &  Moo.  306. 

For  the  provisions  of  the  8  &  9  Vict  c.  113,  dispensing  with  proof 
of  the  seals  of  corporations,  joint  stock  or  other  companies,  further  ex- 
tended by  14  &  16  Vict  c.  99,  see  ante,  p.  165. 

As  to  seals  attached  to  documents  in  the  course  of  proceedings  out 
of  England  see  the  statutes  referred  to,  Tayl.  on  Ev.  6th  ed.,  pp.  17-21. 

Although  the  seal  need  not  be  shown  to  be  affixed  by  the  proper 
person,  yet  the  deed  may  be  invalidated  by  proof  of  the  seal  bemg 
affixed  by  a  stranger,  or  without  proper  authority.  Clarke  v.  Imperial 
Gas  Co.,  4  B.  &  Ad.  315,  24  E.  C.  L. 

Proof  of  private  documents — ^attesting  witness.  The  execution  of 
a  private  document,  which  has  been  attested  by  a  witness  subscribing 
it,  must  be  proved  by  calling  that  witness ;  and  this  was  formerly 
the  case  although  the  document  was  not  such  as  by  law  was  required 
to  have  the  attestation  of  a  witness.^    Thus  it  was  held  that  if  a 

^  The  seal  of  a  private  corporation  must  be  proved.  Den  v.  Y  reelandt,  2  Halst  352 ; 
Leazure  v.  Hillegafl,  7  S.  &  R.  313 ;  Foster  v.  Shaw,  Id.  156 ;  Jackson  v,  Pratt,  10 
Johns.  381.     S. 

'  Upon  the  subject  of  proof  by  attesting  witnesses,  see  1  Stark,  on  Ey.,  new  ed.  320, 
and  notes. 

In  order  to  prove  the  execution  of  a  paper  bv  secondary  evidence,  it  is  only  neces- 
sary for  the  party  to  show  that  he  has  neglected  nothing  which  afforded  a  reasonable 
hope  ofprocuring  the  testimony  of  the  subscribing  witness.  Conrad  v.  Farrow,  5  W. 
536.  The  absence  of  a  witness  from  the  State,  so  far  as  it  affects  the  admissibility  of 
secondary  testimony,  has  the  same  efifect  as  his  death.    Allen  v.  Borghaus^  8  W.  77 ; 
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177] 


*  warrant  of  distress  has  been  attested,  the  attesting  witness  must 
be  produced.    Higgs  v.  Dixon,  2  Stark.  180,  3  E.  C.  L. 


Proof  of  private  documents — attesting  witness — ^when  proof 
waived.  Where  the  attesting  witness  is  dead  ;  Anon.,  12  Mod.  607  ; 
or  blind ;  Wood  v,  Drury,  1  Lord  Raym.  734 ;  Pedley  v.  Paige,  1 
Moo.  &  Rob.  258 ;  or  insane ;  Currie  v.  Child,  3  Campb.  283  ;  or  in- 
&mous  (but  now  see  the  6  &  7  Vict.  c.  85,  s.  1) ;  Jones  v.  Mason,  2 
Str.  833  ;  or  under  sentence  of  death,  see  arde,  p.  124 ;  or  absent  in  a 
foreign  country,  or  not  amenable  to  thfe  process  of  the  superior  courts ; 
Pi'inoe  t;.  Blackburn,  2  East.  252 ;  as  in  Ireland ;  Hoanett  v.  Fore- 
man, 1  Stark.  90 ;  or  where  he  cannot  be  found,  after  diligent  inquiry ; 

Teall  V,  Van  Wyck,  10  Barb.  376.  When  there  is  other  proof  that  the  witness  is  dead 
or  absent,  it  is  unneoessarj  to  take  out  a  subposna.     Clark  v.  Boyd,  2  O.  59.    In  the 
absence  of  the  instrumental  witness,  or  of  proof  of  the  handwriting  of  the  witnesees 
and  parties,  the  next  best  eyidenoe  is  the  acknowledgment  of  the  parties.    Ringwood 
V.  Bethlehem,  1  G-reen,  221.    The  confession  of  a  party  that  he  executed  a  paper  has 
been  held  not  to  be  secondary  to  proof  of  handwriting.    Conrad  v.  Farrow,  5  W.  536. 
In  order  to  prove  an  attested  deed,  the  subscribing  witness  must  be  called,  if  within 
the  reach  of  process  and  in  a  situation  to  be  sworn  ;  and  neither  the  testimony  of  the 
party  to  the  instrument,  nor  his  admissions  out  of  court,  can  be  received  as  a  substi- 
tute.   HoUenback  v.  Fleming,  6  Hill,  303.    If  a  subscribing  witness  to  a  bond  be 
interested  at  the  time  of  attestation,  and  dead  at  the  time  of  the  trial,  eyidenoe  of  his 
handwriting  is  not  admissible  to  prove  the  execution  of  the  bond.    Amherst  Bank  v. 
Boot,  2  Mete  522.    Where  it  appeared  that  the  subscribing  witness  to  a  bond  had 
been  derk  of  the  county  court  oi  a  larse,  populous,  and  w^thy  county,  and  had  been 
dead  only  twenty-five  years,  it  was  held  not  to  be  sufficient  for  admitting  testimony 
of  the  obligor's  handwriting,  to  show,  by  one  witness  only,  that  he  did  not  know  the 
subscribing  witness's  handwriting,  and  did  not  know  olf  any  person  who  had  such 
knowledge.    McKinder  u,  Littlejohn,  1  Ired.,  Law,  66.    Where  the  subscribing  wit- 
nesses to  an  instrument  reside  without  the  limits  of  the  State,  it  is  not  neoessaiy  to 
produce  their  testimony.    Emery  v,  Twombly,  17  Me.  65.    If  the  attesting  witness  to 
a  promissory  note  be  called,  and  does  not  prove  the  handwriting  of  the  name  to  be 
his,  it  is  competent  to  prove  it  by  the  testimony  of  other  witnesses.    Quimby  r. 
Buzzle,  16  Me.  470.    Where  an  instrument  is  read  in  evidence  on  proof  merely  of  the 
handwriting  of  a  deceased  attesting  witness,  the  adverse  party  may  give  evicbnoe  of 
a  witness's  bad  character  at  the  time  of  attesting,  or  show  his  subsequent  declarations 
that  the  instrument  was  a  forgery.    So,  the  entries  of  a  clerk,  when  resorted  to  as  a 
substitute  for  his  oath,  may  be  impeached  by  proof  of  his  bad  character  for  honesty. 
Losee  r.  Losee,  2  Hill,  609.    The  case  of  Jackson  v.  Phillips,  9  Cow.  94,  so  fieir  as  it 
holds  that  one  who  affixes  his  name  to  an  instrument  auer  its  execution,  without 
being  requested,  is  a  good  subscribing  witness,  disapproved.    HoUenbadc  v.  Fleming, 
6  Hill,  303.    Proof  of  the  handwriting  of  deceased  subscribing  witness  to  a  deed  is 
not  sufficient  evidence  of  its  execution  to  entitle  it  to  be  read  to  the  jury,  where  the 
deed  on  its  face  excites  suspicion  of  fraud.    Brown  v.  Kimball,  25  Wend.  259.    It  is 
not  necessary  to  call  more  than  one  of  the  witnesses  to  an  instrument  of  writins:,  in 
order  to  prove  its  execution.     McAdams  v.  Stilwell,  13  Pa.  St  90.    If  a  subscribing 
witness  to  an  instrument  merely  makes  his  mark,  instead  of  writing  his  name,  the  in- 
strument is  to  be  proved  by  adducing  proof  of  the  handwriting  of  the  party  executing  it. 
Watts  c,  Kilbum,  7  Ga.  356.    The  fact  that  a  subscribing  witness  had  gone  to  sea, 
and  had  not  been  heard  from  for  four  years,  is  sufficient  to  let  in  secondary  evidence 
of  his  handwriting ;  but  a  temporary  absence  from  the  State  is  not  enough.    Gaither 
V.  Martin,  3  Md.  146.    When  the  subscribing  witnesses  to  a  writing  reside  out  of  the 
State,  it  is  not  necessary  to  produce  them.    Frazier  v,  'Moore,  11  Tex.  755.    A  sub- 
scribing witness  to  a  written  instrument  must  be  produced,  if  he  can  be  had,  such 
being  tne  best  evidence  of  its  execution.    Foye  v.  Leighton,  4  Fost  29.    Subscribing 
witnesses  must  be  called  or  their  absence  accounted  for.    Story  v.  Lovett,  1  £.  D.  8. 
153 ;  Tinnen  r.  Price,  31  Miss.  422 ;  McGowan  v.  Laughlan,  12  La.  An.  242 ;  Powell's 
Heirs  v,  Hendricks,  3  Cal.  427. 
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Cunliffe  v.  Sefton,  2  East,  183 ;  in  all  these  cases  evidenoe  of  the  attest- 
ing witness's  handwriting  is  admissible.  Some  evidenoe  must  be  given 
in  these  cases  of  the  identity  of  the  executing  party ;  and  althoilgh 
there  are  cases  to  the  contrary,  it  is  now  held  that  mere  identity  of 
nam3  is  not  sufficient  proof  of  the  identity  of  the  party.  Whitelock  v. 
Masgrave,  1  Crom.  &  Mee.  511 ;  3  Tyr.  541.  The  illness  of  a  wit- 
ness, although  he  lies  without  hope  of  recovery,  is  no  sufficient  ground 
for  letting  in  evidence  of  his  handwriting.  Harrison  v.  Blades,  3 
Campb.  457.  Where  the  name  of  a  fictitious  witness  is  inserted  ; 
Fasset  v.  Brown,  Peake,  Ev.  96 ;  or  where  the  attesting  witness  denies 
all  knowledge  of  the  execution ;  Talbot  v.  Hodgson,  7  Taunt  251,  2 
E.  C.  L. ;  Fitzgerald  v.  Elsee,  2  Campb.  635 ;  evidence  of  the  hand- 
writing of  the  party  is  sufficient  proof  of  its  execution.  So  where  an 
attesting  witness  subscribes  his  name  without  the  knowle(^  or  con- 
sent of  the  parties.  M'Craw  v.  Gentry,  3  Campb.  232.  Wlere  there 
are  two  attesting  witnesses,  and  one  of  them  cannot  be  produced,  being 
dead,  etc,  it  is  not  sufficient  to  prove  his  handwriting,  but  the  other 
witness  must  be  called.  Cunliffe  v.  Sefton,  2  East,  183  ;  M'Craw  v. 
Gentry,  3  Campb.  232.  But  if  neither  can  be  produced,  proof  of  the 
handwriting  of  one  only  is  sufficient.  Adam  v,  Kerr,  1  B.  &  P.  360. 
It  is  not  necessary  now  to  call  the  attesting  witness  in  the  case  of  any 
instrument  to  the  validity  of  which  attestation  is  not  necessary.  28 
Vict.  c.  18,  s.  7. 

Proof  of  private  documents — evidenoe  of  handwriting.  Where 
a  party  cannot  sign  his  name,  but  makes  his  mark,  that  mark  may  be 
proved  by  a  person  who  has  seen  him  make  the  mark,  and  is  ac- 
quainted with  it.  Per  Tindel,  C.  J.,  hcBsit  Geoige  v.  Surrey,  Moo.  & 
M.  516.  Where  a  witness  had  seen  the  party  execute  a  bail-bond,  but 
had  never  seen  him  write  his  name  on  any  other  occasion,  and  stated 
that  the  signature  to  the  bond  produced  was  like  the  handwriting 
which  he  saw  subscribed,  but  that  he  had  no  belief  on  the  sul^ect, 
this  was  held  to  be  evidence  of  the  handwriting  to  go  to  the^ jury.  Gar- 
rels  V.  Alexander,  4  Esp.  37.  But  it  is  otherwise  where  the  witness 
has  only  seen  the  party  write  his  name  once,  and  then  for  the  pur- 
pose of  making  the  witness  competent  to  give  evidence  in  the  suit. 
Stranger  v.  Searle,  1  Esp.  14.^  Where  the  witness  stated  that  he  had 
only  seen  the  party  upon  one  occasion  sign  his  name  to  an  instrument 
to  which  he  was  attesting  witness,  and  that  he  was  unable  to  form  an 
opinion  as  to  the  handwriting,  without  inspecting  that  other  instru- 
ment, his  evidence  was  held  inadmissible.  Filliter  v.  Minchin, 
Mann.  Index,  131.  In  another  case,  under  similar  circumstances, 
Dallas,  J.,  allowed  a  witness  to  refresh  his  memory,  by  referring  to 
*the  original  document,  which  he  had  formerly  seen  signed.  r+iYo 
Burr  V.  Harper,  Holt,  N.  P.  C.  420.  It  is  sufficient  if  the  *- 
witness  has  seen  the  party  write  his  surname  only.  Lewis  v,  Sapio, 
Moo.  &  Mai.  39 ;  overmling  Powell  v.  Ford,  2  Stark.  164,  3  E. 
O.  Xj. 

^  But  see  eonfro,  B«id  v.  State,  20  Ga.  681. 
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It  is  not  essential  to  the  proof  of  handwritings  that  the  witness 
should  have  seen  the  party  write.  There  are  various  other  modes  in 
which  he  may  become  acquainted  with  the  handwriting.^  Thus 
where  a  witness  for  the  defendant  stated  that  he  had  never  seen  the 
person  in  question  write^  but  that  his  name  was  subscribed  to  an  aiS- 
davit,  which  had  been  used  by  the  plaintiff,  and  that  he  had  examined 
that  signature,  so  as  to  form  an  opinion  which  -enabled  him  to  say  he 
believed  the  handwriting  in  question  was  genuine,  this  was  held  ^ 
Park,  J.,  to  be  sufficient.  Smith  r.  Sainsbury,  6  C.  &  P.  196,  24  E. 
C.  L.  So  where  letters  are  sent,  directed  to  a  particular  person,  and 
on  particular  business,  and  an  answer  is  receivea  in  due  course,  a  fiur 
inference  arises  that  the  answer  was  sent  by  the  person  whose  hand- 
writing it  purports  to  be.  Per  Lord  Kenyon,  Gary  r.  Pitt,  Peake, 
Ev.  99.  And  in  general,  if  a  witness  has  received  letters  from  the 
party  in  question,  and  has  acted  upon  them,  it  is  a  sufficient  ground 
for  stating  his  belief  as  to  the  handwriting.  Tharp  v.  Gilsbume,  2  C. 
&  P.  21,  12  E.  C.  L.  And  the  receipt  of  letters,  sdthough  the  witness 
has  never  done  any  act  upon  them,  has  been  held  sufficient.  Doe  r. 
Wallinger,  Mann.  Index,  131.  Formerly,  a  document  could  not,  in 
criminal  cases,  be  proved  by  comparing  th^  handwriting  with  other 
handwriting  of  the  same  party,  admitted  to  be  genuine.'    See  Burr  v. 

>  Hammond's  Case,  2  Greenl.  33 ;  Russell  v.  Coffin,  8  Pick.  143.  As  when  the  wit- 
ness has  received  promissory  notes  which  the  party  has  paid.    Johnson  r.  Deveme, 

19  Johns.  134.  See  Sharp  v.  Sharp  et  al.,  2  Leigh,  249.  So  the  officer  of  a  bank  in 
the  habit  of  paying  the  party's  checks.  Cofiey^s  Case,  4  Bog.  Eec.  52.  A  witness 
may  testifjr  from  having  seen  the  party  write,  from  having  carried  on  a  correspon- 
dence with  him,  or  from  an  acquaintance  gained  from  having  seen  handwriting  ac- 
knowledged or  proved  to  be  his.  Page  v.  Hemans,  14  Me.  478.  [State  v.  Gay,  94 
N.  C.  81i.]  It  must  be  shown  that  a  witness  who  is  called  to  prove  the  handwriting 
of  a  person,  has  had  such  means  of  knowledge  as  to  furnish  a  reasonable  presumption 
that  he  is  qualified  to  form  an  opinion  on  the  subject.  Allen  v.  State,  3  Humph.  367. 
[Haynie  ».  State,  2  Tex.  App.  lo8 ;  Heacock  r.  State,  13  Tex.  App.  97.]  It  is  not  ne- 
cessary to  give  positive  proof  of  handwriting^,  in  order  to  submit  tne  instrument  to  the 
jury.  A  qualified  expression  of  belief  that  it  is  in  his  handwriting  is  sufficient.  Wat- 
son V.  Brewstc^l  Barr,  381.  As  to  a  knowledge  of  handwriting  aerived  ih>m  correa- 
pondenoe :  McKonkey  v.  Gaylord,  1  Jones's  Law,  94 ;  Chaffee  v.  Taylor^  3  Allen,  598. 
Witnesses  who  had  frequently  received  and  paid  out  bank  notes,  and  one  of  whom 
had  once  carried  a  large  number  of  them  to  the  bank,  which  were  all  paid,  but  who 
had  never  seen  either  the  resident  or  cashier  write,  were  allowed  to  prove  a  forgery. 
Commonwealth  v.  Carey,  2  Pick.  47.  A  witness  who  had  seen  a  party  write  but  once, 
is  competent  to  testify  as  to  his  handwriting.  Bowman  v.  Sanborn,  5  Fost.  87.  The 
prosecutor  in  a  criminal  case,  while  it  was  pending,  procured  the  defendant  to  write  in 
his  presence,  to  become  acquainted  with  his  handwriting :  hd/d^  that  his  testimony  as 
to  the  defendant's  writing,  thus  obtained,  was  admissible  at  the  trial.    Beid  v.  State, 

20  Ga.  681.  It  is  not  competent^  upon  cross-examination  of  a  witness  called  to  im- 
[>ugn  the  genuineness  of  a  signature,  to  show  him  other  papers  signed  by  the  same 
name,  but  irrelevant  to  the  case,  in  order  to  test  the  accuracy  of  the  witness.  Arm- 
strong V.  Thurston,  11  Md.  148.  S.  United  States  v.  Cfhamberlain,  12  Blatch- 
ford,  390. 

'  In  criminal  cases :  United  States  v.  Craig,  4  Wash.  C.  C.  729  ;  Hutchins's  Case,  4 
Bog.  Bee.  119 ;  Commonwealth  t;.  Smith,  6  S.  <&  R.  571 ;  Penna.  r.  McKee,  Addison. 
33,  35.  In  civil  cases :  Jackson  v.  Phillips,  9  Cow.  94 ;  Boot's  Adm.  v.  Bile's  Adm.,  1 
Leigh,  216 ;  Martin  v.  Tavlor,  1  Wash.  (5.  C.  1 ;  Pope  v.  Askew,  1  Ired.  Law,  16.  It 
is  admissible,  however,  where  it  goes  in  corroboration  of  other  evidence.  McCoikle 
V.  Binns,  5  Binn.  349:  Farmer's  Sank  ti.  Whitehill,  10  &  &  B.  110;  Bank  of  Penna. 
v.  JacoVs  Adm.,  1  P.  <&  W.  161 ;  Boyd's  Adm.  v.  Wilson,  Id.  211 ;  Myers  v.  Toscan,  3  N. 
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Harper,  Holt,  N.  P.  421.  But  in  the  case  of  ancient  documents, 
where  it  is  impossible  that  the  usual  proof  of  handwriting  can,  be 
given,  the  rule  as  to  comparison  of  hands  did  not  apply.  B.  N.  P. 
236/  Thus  authentic  ancient  writings  might  be  put  into  the  hands  of 
a  witness,  and  he  might  be  asked  whether,  upon  a  comparison  of  those 
with  the  document  in  question,  he  believed  the  latter  to  be  genuine. 
Doe  V.  Tarver,  Ry.  &  Moo.  N.  P.  C.  141  ;  7  East,  282. 
.  The  rule  as  to  comparison  of  handwriting  did  not  apply  to  the 
court  or  the  jury,  who  might  compare  the  two  documents  together, 

H.  47 ;  Commonwealth  v.  Smith,  8  S.  &  R.  571 ;  Penna.  t\  McKee,  Addia.  33,  35; 
Callan  ».  Gayloitl,  3  W,  321 ;  Moody  v.  Rowell,  17  Pick.  490 ;  Richardson  v.  New- 
comb,  21  Pick.  315.  It  will  not  invalidate  the  positive  testimony  of  an  impeached 
witness.  Bell  v,  Norwood,  7  La.  95.  So  comparison  of  seals  is  not  sufficient.  Chew 
V.  Keck  et  aL,  4  R  163.  Mere  onaided  comparison  of  hands  is  not  in  general  admis- 
sible. But  afler  evidence  has  been  given  in  support  of  a  writing,  it  may  be  corrobo- 
rated by  comparing  the  writing  in  question  with  a  writing  concerning  which  there  is 
no  doubt.  Weaker  v.  Haines,  6  vVhart.  284.  A  witness  having  no  previous  knowledge 
of  the  handwriting  of  a  party,  cannot  be  permitted  to  testify  as  to  its  authenticity 
from  a  mere  comparison  of  hands  in  court.  Wilson  v.  Kirkland,  5  Hill,  182.  A 
witness  is  required  to  possess  a  knowledge  of  the  person's  handwriting,  either  from 
having  seen  him  write,  or  from  being  familiar  with  his  handwriting,  before  he  can  be 
allowed  to  testify  to  the  genuineness  of  the  signature,  and  he  will  not  be  allowed  to 
testify  from  a  comparison  of  handwriting.  He  must  swear  to  the  correspondence  of 
the  signatures  with  an  example  existing  m  his  own  mind.  Kinney  v,  Flynn,  2  R.  I. 
319 ;  Hopkins  v.  Maguire,  ^  Me.  78.  A  witness  to  handwriting  may  refresh  hb 
memory  by  inspecting  genuine  writing.  But  he  is  incompetent  if  such  inspection 
enables  him  to  speak  omy  from  comparing  the  two  si^atures.  McNair  v.  Common- 
wealth, 2  Cas.  388.  A  comparison  of  a  proposed  writing  with  other  writings  proved 
to  be  of  the  same  person  cannot  be  allowed  as  to  the  means  of  getting  the  proposed 
writing  before  the  jury.  Guffey  v.  Deeds,  5  Cas.  378.  When  different  instruments 
are  properly  in  evidence  for  other  purposes,  the  handwriting  of  such  instruments  may 
be  compared  by  the  jury,  and  genuineness  or  simulation  be  inferred  from  comparison ; 
but  other  instruments  or  signatures  are  inadmissible  for  comparison  only.  Van  Wyck 
r.  Mcintosh,  4  Kern.  439.  bishop  v.  State,  30  Ala,  34.  [But  they  may  be  submitted 
to  an  expert,  who  may  testify  as  to  his  opinion.  Huston  v,  Schindler,  46  Ind.  38 ; 
United  States  v.  Chamberlain,  12  Blatchford,  390 ;  Rogers  v.  State,  11  Tex.  App.  608.] 
When  handwriting  is  to  be  proved  by  comparison,  the  test  paper  or  standarcl  must  be 
proved  hyr  clear  and  undoubted  evidence.  Press  copies  or  ouplicates  made  by  a  copy- 
ing machine  cannot  be  made  use  of  for  that  purpose.  Commonwealth  v.  Eastman,' 1 
C^h.  189.  [Van  Sickle  v.  People,  9  Mich.  61.]  Proof  by  comparison  of  hands  gen- 
erally is  inadmissible.  People  v,  Spooner,  1  £)enio,  343 ;  Chandler  v.  Le  Barron,  45 
Me.  o34;  Hovt  t>.  Stewart,  3  Bos.  447  ;  Williams  v.  Drexel,  14  Md.  566 ;  Jumpertz  v. 
People,  21  III.  375 ;  Power  v.  Frick,  2  Gr.  Cases,  306 ;  Clark  v,  Wyatt,  15  Ind.  271 ; 
Travis  v.  Brown,  43  Pa.  St.  9 ;  State  v.  Ward,  29  Vt.  225.  [Jones  v.  State,  60  Ind. 
241.  See  on  this  subject^  Wharton's  Crim.  Ev.,  9th  ed.,  ?  555,  et  te^.]  An  expert  may 
compare  papers  already  in  the  case  for  other  purposes,  whose  genuineness  is  not  dis- 
puted, with  the  handwriting  in  dispute,  and  give  his  opinion  relative  to  the  same : 
and  this  before  any  evidence  of  belief,  foundS  upon  the  handwriting,  is  introduced. 
And  in  like  cases  the  jury  may  also  make  the  comparison.  Bowman  v,  Sanborn,  5 
Fost  87  ;  Outlaw  v.  Hunue,  1  Jones's  Law,  150 ;  Henderson  v.  Hackney,  16  Ga.  521 ; 
Hawkins  ».  Grimes,  13  B.  Mon.  258;  People  v,  Hewitt,  2  Park.  C.  R.  20.  [But  not 
where  the  paper  with  which  the  handwriting  is  to  be  compared  is  disputed.  State  v. 
Owen,  73  Mo.  440.  Or  where  it  is  a  paper  not  connected  with  the  case.  State  v, 
Clinton,  67  Mo.  380.  But  if  the  expert  declines  to  answer  for  lack  of  time  to  exam- 
ine them,  and  the  defendant  does  not  ask  for  a  continuance  therefor,  no  exception  lies 
to  their  exclusion.  Commonwealth  r.  Pettes,  114  Mass.  307.]  A  witness  skilled 
from  long  experience  in  detecting  counterfeit  bank  bills,  is  a  competent  witness  to 
prove  certain  notes  to  be  counterfeit,  though  he  does  not  know  the  signatures  of  the 
officers,  his  judgment  being  based  on  the  character  of  the  engraving.  Jones  v.  Findi, 
37  MisB.  461.    S. 
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when  they  were  properly  in  evidence,  and  from  that  comparison  foim 
a  judgment  upon  the  genuineness  of  the  handwriting.^  Griffiths  v, 
Williams,  1  Cr.  &  J.  47 ;  Solita  v.  Yarrow,  1  Moo.  &  R.  133. 

Formerly  the  rule  was  that  no  document  could  be  used  for  the  pur^ 
pose  of  comparison  unless  it  was  already  in  evidence  in  the  cause.  R. 
V,  Morgan,  1  Moo.  &  Robb.  134  (n).  See,  also,  Bromage  r.  Rice,  7 
C.  &  P.  548,  32  E.  C.  L. ;  Doe  v.  Ne^vton,  5  A.  &  E.  614,  534,  31 
E.  C.  L. ;  Griffiths  v.  Ivery,  11  A.  &  E.  322,  39  E.  C.  L. ;  Hughes 
V.  Rodgers,  8  M.  &  W.  123 ;  Younge  v.  Honner,  1  C.  &  K.  761,  47 
E.  C.  L  ;  and  R.  v.  Aldridge,  3  F.  &  F.  781.  But  the  law,  however, 
has  now  been  altered  in  conformity  with  the  practice  in  civil  cases 
under  the  Common  Law  Procedure  Act,  1854,  s.  27 ;  for  by  the  28 
Vict.  c.  18,  s.  8,  it  is  enacted  that  comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge,  to  be  genuine, 
shall  be  permitted  to  be  made  by  witnesses,  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted  to  the 
court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the  writ- 
ing in  dispute. 

where  a  party  to  a  deed  directs  another  person  to  write  his  name  for 

him,  and  he  aoes  so,  that  is  a  good  execution  by  the  party  himself.     R.  v. 

Longnor,  4  B.  &  Ad.  647,  24  E.  C.  L.     In  such  cases  the  subscription 

*  1 79"!  *^^  *^®  name  by  the  agent,  and  his  authority  to  subscribe  it, 

J  must  be  proved.* 

Whether  the  evidence  of  persons  skilled  in  detecting  forgeries  is 
admissible,  in  order  to  prove  that  a  particular  handwriting  is  not  genu- 
ine,  is  a  point  not  well  settled.'    Such  evidence  was  admitted  in 

*  Strother  r.  Lucas,  6  Pet  763 ;  Thomas  r.  ITerlocker,  1  Ball.  14 ;  Woodward  et  al. 
V.  SpilleF)  1  Dana,  180.  To  prove  handwriting,  in  seneral,  a  witness  must  know  it  bj 
having  seen  the  person  write,  or  having  corresponded  with  him ;  but  in  the  case  of 
ancient  deeds  or  papers  so  old  that  no  living  witness  can  be  producSsd,  the  genuineneas 
of  handwriting  may  be  proved  by  an  expert  by  comparison  with  papers  whose  genu- 
ineness is  acknowledged.  West  r.  State,  2  Zab.  212.  When  handwriting  is  to  be 
proved  by  comparison,  the  standard  used  for  the  purpose  must  be  genuine  and  original 
writing,  and  must  first  be  established  by  clear  and  undoubted  proof.  Impressions  of 
writings  taken  bv  means  of  a  press,  and  duplicates  made  by  a  copying  machine,  are 
not  original,  and  cannot  be  used  as  standards  of  comparison.  Commonwealth  v,  East- 
man, 1  Cush.  189.  When  the  antiquity  of  the  writing  makes  it  impossible  for  any 
living  witness  to  swear  that  he  ever  saw  the  party  write,  comparison  with  documents 
known  to  be  in  his  handwriting  is  admissible.  Clark  v,  Wyatt,  15  Ind.  271.  Qmtra, 
Hutchins's  Case,  4  Bog.  Rec.  119.    S. 

On  photographs.  Photography  is  to  be  judicially  recognized  as  a  proper  means  of 
producing  correct  likenesses.  Udderzook  v,  Commonwealtli,  76  Pa,  St  940.  They 
may  be  submitted  to  the  jury  to  show  the  condition  of  the  wall,  the  material  thereof 
and  the  state  of  the  mortar,  under  an  indictment  for  the  improper  erection  of  a  build- 
ing. People  V.  Buddensieck,  4  N.  Y.  Crim.  Bep.  230.  Compare  Wharton's  Criminal 
Evidence,  $  544,  9th  ed.,  notes  and  cases  cited ;  1  GreenleaTs  Evid.,  {  6, 13th  ed.,  notes 
and  cases  cited ;  1  Greenleaf 's  Evid.,  ^  581, 14th  ed.,  note  (6).  On  misspelling.  United 
States  V.  Chamberlain,  12  Blatchford,  390.  Compare  9th  ed.  Wharton^  Cnm.  Evid^ 
ii  556,  558, 560, 847,  851  and  notes. 

*  But  proof  of  his  handwriting  is  not  enough ;  he  must  be  produced  himself.  Mc- 
Kee  V.  Myers's  Ex'r,  Addis.  32.    S. 

'  An  expert  who  speaks  from  skill  is  not  competent  to  establish  a  forgery.  Bank  of 
Penna.  r.  Jacobs,  1  P.  iSc  W.  161 ;  Lodge  v.  Phipher,  11 S.  &  B.  3S3.  Omirn,  Hessr.  State, 
6  O.  5 ;  State  v.  Candler,  3  Hawks^  393 ;  Moody  r.  Bowell,  17  Pick.  49a    Aa  to  the 
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Groodtitle  v.  Braham,  4  T.  B.  497.  But  in  a  subseouent  case^  Lord 
Kenvon,  who  had  presided  in  the  case  of  Goodtitle  v.  Braham,  rejected 
simiiar  evidence.  Gary  v.  Pitt,  Peake,  Ev.  99.  It  was  admitted 
again  by  Hotham,  B.,  R.  v.  Cator^  4  Esp.  117  ;  and  again  rejected  in 
Gumey  v.  lianglands,  5  B.  &  A.  330,  27  E.  C.  L.  Upon  the  point 
coming  before  the  court  of  ]£.  B.,  in  the  last  cited  case,  they  refused 
to  disturb  the  verdict,  on  the  ground  of  the  evidence  having  been  re- 
jected. In  another  case  the  Gourt  of  K.  B.  was  equally  divided  on 
the  question  whether,  after  the  witness  had  sworn  to  the  genuineness 
of  his  signature,  another  witness  (a  bank  inspector)  could  be  called  to 
prove  that  in  his  judgment  the  signature  was  not  genuine,  such  judg- 
ment being  solely  founded  on  a  comparison  pending  the  trial  with 
other  signatures  admitted  to  be  those  of  the  attesting  witness.  Doe 
V.  Suckermore,  5  A.  &  E.  733,  31  E.  G.  L. ;  2  N.  &  P.  16.  See  also 
Fitzwalter  Peer,,  10  Gl.  &  Fin.  198. 

Proof  of  execution,  when  dispenBed  with.  When  a  deed  is  thirty 
years  old  it  proves  itself,  and  no  evidence  of  its  execution  is  neces- 
sary.^ B.  N.  P.  255 ;  Doe  v.  Burdett,  4  A.  &  E.  1,  31  E.  G.  L. 
And  so  with  r^ard  to  a  steward's  books  of  account  if  they  come 
from  the  proper  custody  ;  Wynne  v.  Tyrwhitt,  4  B.  &  A.  376,  6  E. 
G.  L. ;  letters ;  Beer  v.  Ward,  2  Phill.  Ev.  246,  10th  ed. ;  a  will  pro- 
duced from  the  ecclesiastical  court ;  Doe  v.  Lloyd,  Peake,  Ev.  App. 
41  ;  a  bond ;  Ghelsea  W.  Go.  v.  Gooper,  1  Esp.  275 ;  and  other  old 
writings ;  Fry  v.  Wood,  Selw.  N.  P.,  13th  ed.,  495.  Even  if  it  ap- 
pear that  the  attesting  witness  is  alive,  and  capable  of  being  produced, 
it  is  unnecessary  to  call  him  where  the  deed  is  thirty  years  old.  Doe 
V,  WoUey,  8  B.  &  G.  22,  15  E.  G.  L.  If  there  is  any  erasure  or  in- 
terlineation in  an  old  deed,  it  ought  to  be  proved  in  the  r^ular  man- 
ner by  the  witness,  if  living,  or  by  proof  of  his  handwriting,  and  that 
of  the  party,  if  dead.     B.  N.  P.  255.     But  perhaps  this  in  strictness 

testimony  of  experts  inresard  to  handwriting :  Hess  v.  State,  5  O.  5 ;  Commonwealth 
r.  Webster,  5  Gush.  295;  reople  v,  Spooner,  1  Denio,  343 ;  State  v.  dark,  12  Ired. 
151 ;  Luning  v.  State,  1  Chand.  178 ;  State  v.  Smith,  32  Me.  369 ;  Wither  v.  Rowe,  45 
Me.  671 ;  Bacon  v.  Williams,  13  Gray,  525 ;  Fulton  v.  Hood,  10  Cas.  365 ;  Hyde  v. 
Woodfolk,  1  CUrke,  159;  Commonwealth  v.  Williams,  105  Mass.  62:  State  v.  Shin- 
bom,  46  N.  H.  497 ;  State  v.  Ward,  39  Vt.  225 ;  Vinton  r.  Peck,  14  Mich.  287 ;  Nel- 
son f .  Johnson,  13  Ind.  329 ;  [Commonwealth  v.  Beale,  1  McArthur,  270.1  Experts 
may  be  called  to  prove  that  the  signature  to  a  note,  alleged  to  be  forged,  is  not  simu- 
lated. People  V,  Hewitt,  2  Park.  C.  R.  20.  A  witness,  who  was  clerk  in  Chancery, 
and  who  testified  that  he  had  been  accustomed  to  examine  signatures  as  to  their  be- 
ing genuine,  cannot  be  permitted  to  ^ve  an  oninion  as  a  person  skilled  in  detecting 
forgeries.  People  v,  Spooner,  1  Demo,  333.  r^ot  only  cashiers  and  officers  of  banks, 
but  merchants,  brokers,  and  others  who  habitually  receive  and  pass  the  notes  of  a 
bank  for  a  long  course,  may  be  received  as  experts  to  give  their  opinion.  State  v. 
Check  13  Ired.  114.  When  the  witness  is  an  officer  in  a  bank,  whose  business  has 
been  tor  many  years  to  examine  papers,  with  the  view  of  detecting  alterations, 
erasures,  and  rourious  signatures,  ne  may  be  asked  his  opinion.  Pate  v.  People,  S 
Gilm.644.    8. 

^  An  agreement  or  deed  under  which  land  has  been  occupied  and  claimed  for  up- 
wards of  thirty  years,  may  be  given  in  evidence  without  proof  of  its  execution  by  the 
subscribing  witnesses.    Zeigler  v.  Houts,  1  W.  &  S.  533.    S. 

A  party  ofiering  an  instrument  is  not  relieved  from  proving  its  execution  to  the 
jury,  Dy  the  preliminary  proof  made  before  the  judge  to  authorize  its  introduction* 
Jordan  v.  State,  52  Ala.  188. 
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is  only  neoessary  where  the  alteration  on  the  &oe  of  it  is  material  or 
suspicious.  where  an  old  deed  is  offered  in  evidence  without  proof 
of  execution,  some  account  ought  to  be  given  of  its  custody  ;  B.  N.  P. 
255 ;  or  it  should  be  shown  that  possession  has  accompanied  it  Gilb. 
Ev.  97. 

Where  a  party  producing  a  deed  upon  a  notice  to  produce,  claims  a 
beneficial  interest  under  it,  the  party  calling  for  the  deed  need  not 
prove  its  execution.  Pearoe  v.  Hooper,  3  Taunt  62.  As  where 
assignees  produce  the  assignment  of  the  bankrupt's  effects.  Orr  v. 
Morioe,  3  B.  &  B.  139,  7  E.  C.  L.  See  also  Carr  v.  Burdiss,  5  Tyrwh. 
136 ;  1  C.  M.  &  R.  782 ;  Doe  v.  Wainwright,  5  A.  &  K  520,  31  E. 
C.  L.  But  it  must  be  an  interest  in  the  subject-matter  of  the  cause  ; 
Bearden  v,  Minter,  5  M.  &  Gr.  204, 44  E.  C.  L. ;  Collins  v.  Bayntum, 
1  Q.  B.  117,  41  E.  C.  L.;  and  it  must  be  still  subsisting  at  the  time 
of  the  trial.  Fuller  v.  Patrick,  18  L.  J.  Q.  B.  236.  So  in  an  action 
against  the  vendor  of  an  estate,  to  recover  a  deposit  in  a  contract  for  the 
purchase,  and  the  defendant  on  notice  produced  the  contract.  Lord  Ten- 
terden,  C.  J.,  held  that  the  plaintiff  need  not  prove  its  execution.  Brad- 
shaw  V.  Bennett,  1  Moo.  &  R.  143.  So  where,  in  an  action  by  a  pitman 
against  the  owners  of  a  colliery  for  wages  due  to  him  under  an  agree- 
*l«m  Daent  usually  *called  a  pit  bond,  the  defendants  produced  the 
J  agreement  upon  notice,  Cresswell,  J.,  held  that  it  was  unneces- 
sary for  the  plaintiff  to  call  the  attesting  witness.  Bell  v.  Chaytor, 
Durham  Summ.  Ass.  1843,  MS. ;  1  Carr.  &  K.  162,  47  E.  C.  L. 

Where,  however,  a  defendant  to  prove  that  he  had  been  in  partner- 
ship with  the  plaintifis,  offered  in  evidence  a  written  contract  purport- 
ing to  be  made  by  the  plaintiffs  and  the  defendant  as  partners  with 
K.,  a  builder,  for  work  to  be  done  by  K.  upon  the  premises,  where 
the  plaintiffs  carried  on  the  business  in  which  the  defendant  alleged 
himself  to  have  been  a  partner,  and  the  document  was  in  the  plaintiff's 
custody,  produced  by  them  on  notice,  it  was  held  that  the  contract  was 
not  admissible  as  an  instrument  under  which  the  plaintifib  claimed  an 
interest  without  proof  of  the  execution.  Collins  v.  Bayntum,  1  Q. 
B.  117,41  E.  C.L. 

But  where  the  party  producing  the  deed  does  not  claim  an  interest 
under  it,  the  party  calling  for  it  must  prove  it  in  the  regular  manner. 
Gordon  v.  Secretan,  8  East,  648;  Doe  v.  Cleveland,  9  B.  &  C.  864, 17 
E,  C.  L.     See  furdier.  Rose.  N.  P.  Ev.  158,  13th  ed. 

Stamps.  Formerly,  in  criminal  as  well  as  in  civil  cases,  a  docu- 
ment, which  by  law  is  required  to  be  stamped,  could  not  be  given  in 
evidence  without  a  stamp,  unless  the  instrument  itself  were  the  sub- 
ject-matter of  the  offence;  but  by  the  33  &  34  Vict.  c.  97,  s.  17, 
which  is  as  follows: — "Save  and  except  as  aforesaid,  no  instrument 
executed  in  any  part  of  the  United  Kingdom,  or  rdating,  whereso- 
ever executed,  to  any  property  situated,  or  to  any  matter  or  thing 
done  in  any  part  of  the  United  Kingdom,  shall,  exc^.  in  criminal 
proceedings,  be  pleaded  or  given  in  evidence  or  admitted  to  be  good, 
useful,  or  available  in  law  or  equity,  unless  it  is  duly  stamped  in  ac- 
cordance with  the  law  in  force  at  the  time  when  it  was  first  executed." 
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What  offences  admit  of  aooeflsories.  With  r^ard  to  the  parti- 
cular offences  which  admit  of  accessories,  it  is  held  that  in  high  treason 
there  can  be  no  accessories,  but  all  are  principals,  every  act  of  incite- 
ment, aid,  or  protection,  which  in  felony  would  render  a  man  an 
accessory  before  or  after  the  &ct,  in  the  case  of  high  treason  (whether 
by  common  law  or  by  statute),  making  him  a  principal.  Foster,  341  ; 
4  Bl.  Com.  35.  So  in  all  offences  below  felony  there  can  be  no  acces- 
sories.* 1  Hale,  P.  C.  613 ;  4  Bl.  Com.  36 ;  R.  v.  Greenwood,  2  Den. 
C.  C.  453;  21  L.  J.,  M.  C.  127.  Also  in  manslaughter  it  has  been 
said  that  there  can  be  no  accessories  before  the  fact,  for  the  offence  is 
sudden  and  unpremeditated,  and  therefore  if  A.  be  indicted  for  mur- 
der, and  B.  as  accessory,  if  the  jury  find  A.  guilty  of  manslaughter, 
they  must  acouit  B.  1  Hale,  616,  referring  to  R.  v.  Bibithe,  2  Rep. 
436  (6).  In  K.  v.  Gaylor,  Dears.  &  B.  C.  C.  288,  the  above  passage 
in  Lord  Hale^s  treatise  was  relied  on,  but  Erie,  J.,  said,  "  If  the  man- 
slaughter be  per  infortunium  or  se  defendendoj  there  is  no  accessory ; 
but  there  are  other  cases  in  which  there  may  be  accessories."  The  con- 
viction was  upheld,  but  no  judgment  was  delivered.  With  respect  to 
accessories  aner  the  &ct,  it  seems  now  settled  (see  R.  v,  Greenacre,  8 
C.  &  P.  35,  34  E.  C.  L. ;  R.  v.  Richards,  2  Q.  B.  D.  311 ;  46  L.  J., 
M.  C.  200)  that  persons  harboring  and  receiving  a  prisoner  afterwards 

1  State  t».  Westfield,  1  Bail.  132 ;  Com  v.  Barns,  4  J.  J.  Marsh.  182 ;  Curlin  v.  State,  4 
Yerg.  143.  There  are  no  accessories  in  petit  larceny ;  but  all  concerned  in  the  commis- 
sion of  the  oflenoe  are  principals.  Ward  r.  People,  3  Hill^  395 ;  6  Hill,  144.  [8ee  State 
V.  Fox,  94  N.  C.  928.  Among  conspirators  all  are  principals.  State  v.  Gooch,  94  N.  C. 
987.^  One  who  incites  others  to  commit  an  assault  and  oattery  is  guilty  and  may  be 
punished  as  a  principal,  if  the  offence  be  actually  committed,  although  he  did  not  other- 
wise participate  in  it.  Whatsoever  will  fnake  a  man  an  accessory  before  the  fact  in 
felony,  will  make  him  a  principal  in  treason,  petit  larceny,  and  misdemeanors.  State 
r.  LTmbum,  1  Brev.  397.  See  generally  as  to  principals  and  accessories.  State  v. 
Ban<i,  33  N.  H.  216 ;  Hately  r.  State,  15  Ga.  346 ;  McCarty  v.  State,  26  Miss.  299 ; 
Brennan  v.  People,  15  111.  511.     S. 
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convicted  of  manslaughter  become  accessories.  See  pod,  tit.  Man- 
slaughter. It  is  said  m  the  older  books  that  in  forgery  all  are  princi- 
pals :  (see  2  East,  P.  C.  973 ;)  but  this  must  be  understood  of  lorgery 
at  common  law,  which  is  a  misdemeanor.  Id. 


and  abettora,  or  principals  in  the  second  degree  in  fel- 
onies. Aiding  and  abetting  a  person  to  commit  a  felony  is  in  itself  a 
*1  «^T  *8ubstantive  felony,  whether  the  felony  be  such  at  common  law 
^  J  or  by  statute.  R.  v.  Tattersall,  1  Russ.  Cri.  157,  5th  ed.  An 
aider  and  abettor  is  also  called  a  principal  in  the  second  degree.  R.  v. 
Coalheaver,  1  Lea.  64 ;  Fost.  428. 

To  make  a  man  principal  in  the  second  d^ree  he  must  be  preaerU 
at  the  commission  of  the  felony.  R.  v.  Soare,  2  East,  P.  C.  974 ; 
Russ.  &  Ry.  25 ;  R.  v.  Davis,  Id.  113 ;  R.  v.  Badcock,  Id.  249,  and 
other  cases  in  the  same  report  By  presence  is  meant  such  oontieu- 
ity  as  will  enable  the  party  to  render  assistance  to  the  main  design.^ 

With  r^ard  to  what  will  constitute  such  a  presence  as  to  render  a 
man  a  principal  in  the  second  degree,  it  is  said  oy  Mr.  Justice  Foster, 
that  if  several  persons  set  out  together,  or  in  small  parties,  upon  one 
common  design,  be  it  murder  or  other  felony,  or  for  any  other  purpose 
unlawful  in  itself,  and  each  takes  the  part  sussigned  to  him ;  some  to 
commit  the  act,  others  to  watch  at  proper  distances,  to  prevent  a  sur- 
prise, or  to  &vor,  if  need  be,  the  escape  of  those  who  are  more  imme- 
diately engaged,  they  are  all,  provided  the  act  be  committed,  in  the 
eye  of  the  law  present  at 'it.  Foster,  350.  Thus  where  A.  waits 
under  a  window,  while  B.  steals  articles  in  the  house,  which  he  throws 
through  the  window  to  A.,  the  latter  is  a  principal  in  the  offence.  R. 
r.  Owen,  1  Moody,  C.  C.  96,  stsited  post.  There  must  be  a  participa- 
tion in  the  act,  for  although  a  man  be  present  whilst  a  felony  is  com- 
mitted, if  he  takes  no  part  in  it  and  does  not  act  in  concert  with  those 
who  commit  it,  he  will  not  be  a  principal  in  the  second  degree,  merely 
because  he  did  not  endeavor  to  prevent  the  felony,  or  apprehend  the 
felon.  1  Hale,  439 ;  Foster,  350.  So  a  mere  participation  in  the  act, 
without  a  felonious  participation  in  the  design,  will  not  be  sufficient. 

^  State  V.  McGr^r,  41  N.  H.  407 ;  Brown  v.  Perkins,  1  Allen,  89.  The  abettor 
must  be  in  a  situation  actually  to  render  aid,  not  merely  where  the  perpetrator  sup> 
poeed  he  mi^ht  Proof  of  a  prior  conspiracy  is  not  legal  preaumplion  of  having  aided» 
out  only  evidenoe.  But  if  a  conspiracy  be  proved,  and  a  presence  in  a  situation  to 
render  aid,  it  is  a  legal  preswmpfwn  that  such  presence  was  with  a  view  to  render  aid» 
and  it  lies  on  the  party  to  rebut  it,  by  showing  that  he  was  there  for  a  purpose  uncon- 
nected with  the  conspiracy.  Commonwealth  v.  Knapp,  9  Pick.  496.  One  who  is 
present  and  sees  that  a  felony  is  about  to  be  committed,  and  does  in  no  manner  inter- 
fere, does  not  thereby  participate  in  the  felony  committed.  It  is  necessary,  in  oider 
to  make  him  an  aider  or  abettor,  that  he  should  do  or  say  something  showing  his  con- 
sent to  the  felonious  puipose,  and  contributing  to  its  execution.  I^te  v.  mldreth,  9 
N.^  C.  440.  [Kemp  v.  Commonwealth,  80  Va.  ^.]  When  one  is  present  at  the  oom- 
miflsion  of  a  felony,  though  he  gives  no  active  assistance,  but  only  remains  near  for  the 
purpose  of  watching  and  giving  aid  if  necessary,  he  is  properly  charged  as  principaL 
Doan  V.  State,  26  Ind.  495 ;  State  r.  Squares,  2  Nev.  226  j  Commonweuth  v.  Chapman, 
11  Cush.  422.  A  peiBon  need  not  be  present  when  a  crune  is  committed  to  constitute 
him  a  principaL  Pritchard  v.  State,  30  Ga.  757.  An  unmarried  man,  who  is  present 
aiding  and  abetting  a  friend  in  committing  bigamy,  may  be  convicted  of  that  crime 
as  principal  in  the  second  degree.    Boggus  v.  State,  34  Ghi.  275.    S. 
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1  East,  p.  C.  257 ;  R.  v.  Plumer,  Kel.  109.  Thiis  if  a  master  assault 
another  with  malice  prepense,  and  the  servant,  ignorant  of  his  master's 
felonious  design,  take  part  with  him,  and  kili  the  other,  it  is  man- 
slaughter in  the  servant,  and  murder  in  the  master.     1  Hale,  466. 

Where  several  persons  are  in  company  together,  engaged  in  one 
common  purpose,  lawful  or  unlawful,  and  one  of  them,  without  the 
knowledge  or  consent  of  the  others,  commits  an  offence,  the  others 
will  not  be  involved  in  his  guilt,  unless  the  act  done  was  in  some 
manner  in  furtherance  of  the  common  intention.  Several  soldiers  em- 
ployed by  the  messenger  of  the  secretary  of  state  to  assist  in  the 
apprehension  of  a  person,  unlawfully  broke  open  the  door  of  a  house 
where  the  person  was  supposed  to  be.  Having  done  so,  some  of  the 
soldiers  b^an  to  plunder,  and  stole  some  goods.  The  question  was, 
whether  this  was  felony  at  all.  Holt,  C.  J.,  observing  upon  this  case, 
says,  that  they  were  all  engaged  in  an  unlawful  act  is  plain,  for  they 
could  not  Justify  the  breaking  a  man's  house  without  first  making  a 
demand,  i  et  all  those  who  were  not  guilty  of  stealing  were  acquitted, 
notwithstanding  their  being  engaged  m  an  unlawful  act  of  breaking 
the  door ;  for  this  reason,  because  they  knew  not  of  any  such  intent, 
but  it  was  a  chance  opportunity  of  stealing,  whereupon  some  of  them 
did  lay  hands.  Anon.,  1  Leach,  7  (n) ;  1  Russ.  Cn.  1 62  (J),  5th  ed. 
See  also,  R.  v.  White,  R.  &  R.  99 ;  K.  v.  Hawkins,  3  C.  &.  P.  392, 
14  E.  C.  L.,  pod.  Three  men  went  out  into  a  field  to  shoot,  and 
placed  a  target  in  a  tree  eight  feet  from  the  ground.  They  laid  down 
on  the  ground,  and  each  fired  at  it  in  turn.  Their  rifies  were  sighted 
to  shoot  950  yards,  and  would  probably  be  deadly  at  a  mile.  A  boy  in 
an  apple-tree  393  yards  off  was  killed  by  one  of  the  shots ;  but  it  was 
♦uncertain  which  of  the  prisoners  had  shot  him.  They  were  rj^^  r.^ 
all  held  to  be  guilty  of  manslaughter.  Reg.  v.  Salmon,  6  Q.  l- 
B.  D.  79  ;  50  L.  J.,  M.  C.  25.  It  is,  perhaps,  open  to  doubt  that  if 
only  one  had  fired  his  rifle  all  would  have  been  equally  guilty.  Lord 
Coleridge,  C.  J.,  said,  'Hhe  death  resulted  from  tne  action  of  the 
three,''  and  Stephen,  J.,  said,  ''they  unite  to  fire  at  the  spot  in  ques- 
tion." 

Where  several  are  present,  aidii^  and  abetting,  and  the  punishment 
of  principals  in  the  first  and  seoona  degree  is  the  same,  an  indictment 
may  lay  the  &ct  generally  as  being  done  by  all ;  2  Hawk.  c.  25,  s.  4 ; 
even,  as  in  cases  of  rape,  where  from  the  nature  of  the  offence  only  one 
can  be  a  principal  in  tne  first  d^ree.  And  as  in  almost  every  case  the 
punishment  of  all  principals  is  the  same,  this  is  the  course  that  is 
usually  followed. 

It  has  been  long  settled  that  all  those  who  are  pi«sent,  aiding  and 
abetting  when  a  fdony  is  committed,  are  princip^s  in  the  second  de- 
gree, and  may  be  arraigned  and  tried  before  the  principal  in  the  first 
degree  has  been  found  guilty ;  2  Hale,  223 ;  and  may  be  convicted, 
though  the  party  charged  as  principal  in  the  first  d^ree  is  acquitted. 
R.  V.  Taylor,  1.  Leach,  360 ;  Benson  v.  Offley,  2  Show.  610  ;  3  Mod. 
121;  R.t?.Wallis,  Solk.  334;  R.  r.  Towl,  R.  &  R,  314 ;  3  Price, 
145  ;  2  Marsh.  466. 
18 


274  AIDEfiS,  AOCESSORIBB^  ETC. 

Aooessories  before  the  foot  in  felonies — bare  permiBsion — ooiin- 
termand.  An  aooessory  before  the  fact  is  defined  by  Lord  H^le  tobe 
one  who  being  absent  at  the  time  of  the  offence  committed,  does  jet 
procure,  counsel,  command,  or  abet  another  to  commit  a  felony.*  1 
Hale,  P.  C.  615.  The  bare  concealment  of  a  felony  to  be  committed, 
will  not  make  the  party  concealing  it  an  accessory  before  the  fact  2 
Hawk.  c.  29,  s.  23.  So  words  amounting  to  a  bare  permission  will 
not  render  a  man  an  accessory,  as  if  A.  says  he  will  kill  J.  S.,  and  B. 
says,  "you  may  do  your  pleasure  for  me."  Hawk.  P.  C.  b.  2,  c.  29, 
s.  16.  The  procurement  must  be  continuing  ;  for  if  before  the  com- 
mission of  the  offence  by  the  principal,  the  accessory  countermands 
him,  and  yet  the  principal  proceeds  to  the  commission  of  the  offence, 
he  who  commanded  him  will  not  be  guilty  as  accessory.  1  Hale,  P. 
C  618.  If  the  party  was  present  when  the  offence  was  committed  he 
is  not  an  aooessory.  B.  v,  Gordon,  1  Leach,  515;  1  East,  P.  C.  352. 
In  such  case  he  should  be  indicted  as  a  principal.  R.  v.  Brown,  14 
(Jox,  C.  C.  144.  Several  persons  may  be  convicted  on  a  joint  charge 
against  them  as  accessories  before  the  &ct  to  a  particular  felony, 
though  the  only  evidence  against  them  is  of  separate  acts  done  by 
each  at  separate  times  and  places.  B.  v.  Barber,  1  C.  &  K.  434,  12 
£•  C.  L. 

Aooessories  before  the  foot  in  felonies — by  the  intervention  of 
a  third  person.  A  person  may  render  himself  an  accessory  by  the 
intervention  of  a  third  person,  without  any  direct  communication  be- 
tween himself  and  the  principal.  Thus  if  A.  bids  his  servant  to  hire 
somebody  to  murder  B.,  and  furnishes  him  with  money  for  that  pur- 
pose, and  the  servant  hires  C,  a  person  whom  A.  never  saw  or  heard 
of,  who  commits  the  murder,  A.  is  an  aooessory  before  the  &ct  Fost 
121 ;  B.  V.  Maodaniel,  1  Lea.  44 ;  Hawk.  P.  C.  b.  2,  c.  29,  ss.  1, 11 ; 
1  Buss.  Cri.,  5th  ed,,  166;   B.  v.  Cooper,  5  C.  &  P.  535,  24  KC.  L. 

Accessories  before  the  ftot  in  felonies— degn^ee  of  incitement. 

Upon  the  subject  of  the  degree  of  incitement  and  the  force  of  per- 
^IMl  ^^^'^^^^  '''used,  no  rule  is  laid  down.  That  it  was  sufficient  to 
^  effectuate  the  evil  purpose  is  proved  by  the  result.  On  prin- 
ciple it  seems  that  any  d^ree  of  direct  incitement  with  the  actual  in- 
tent to  procure  the  consummation  of  the  ill^al  object,  is  sufficient  to 
constitute  the  guilt  of  the  accessory  ;  and  therefore  that  it  is  unneces- 
sary to  show  that  the  crime  was  effected  in  consequence  of  such  incite- 
ment, and  that  it  would  be  no  defence  to  show  that  the  offence  would 
have  been  oonmiitted,  although  the  incitement  had  never  taken  place. 

^When  EUi  ofienoe  is  oommitted  in  one  State  bj  means  of  an  innocent  agent,  the 
employer  is  goilty  as  a  principal,  though  he  did  no  act  in  that  State,  and  wis  at  the 
time  the  offence  was  committed  in  another.    Adams  v.  The  People,  1  Comst  173.     & 

Where  an  accessory  before  the  fact  is  charged  in  an  information  with  hiring  a  cer- 
tain peiBon  named  to  commit  an  arson,  the  mformation  is  sustained  by  proof  that  he 
hirea  the  person  named  and  another  to  join  in  the  burning.  People  r.  Thompson,  37 
Mich.  118. 
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2  Stark.  Ev.  9,  3rd  ed.  Where  a  man  fximished  a  woman  with  cor- 
rosive sublimate  at  her  request,  which  she  took  with  intent  to  procure 
abortion,  but  he  did  not  instigate  her  to  take  it,  and  his  conduct  was 
consistent  with  his  having  hoped  that  she  would  change  her  mind,  it 
wa?  held  that  he  was  not  an  accessory  before  the  fact.  R.  v.  Fretwell, 
1  L.  &  C.  161 ;  31  L.  J.,  M.  C.  146.  So  a  mere  holder  of  stakes  for 
a  prize  fight  who  is  not  present,  but  who  afterwards  paid  over  the 
stakes  to  me  winner,  was  held  not  an  accessory  after  the  fact  to  the 
manslaughter  of  the  man  who  was  killed  in  the  fight  R.  v.  Taylor, 
L.  R.  2  C.  C.  148  ;  44  L.  J.,  M.  C.  67.  ^ 

Aooeasories  before  the  faot  in  felonies — ^principal  varying  from 
orders  given  to  him.  With  r^ard  to  those  cases  where  the  principal 
varies,  in  committing  the  offence,  from  the  command  or  advice  of  the 
accessory,  the  following  rules  are  laid  down  by  Sir  Michael  Foster.  If 
the  principal  totally  and  substantially  varies  :  if,  being  solicited  to  com- 
mit a  felony  of  one  kind,  he  wilfully  and  haom/ngly  commits  a  felony 
of  another,  he  will  stand  single  in  that  offence,  and  the  person  solicit- 
ing will  not  be  involved  in  his  guilt.  But  if  the  principal  in  substance 
complies  with  the  command,  varying  only  in  the  circumstances  of  time, 
or  place,  or  manner  of  execution,  in  these  cases  the  person  soliciting  to 
the  offence  will,  if  absent,  be  an  accessory  before  the  fiict,  or  if  pres- 
ent, a  principal.  A.  commands  B.  to  murder  C.  by  poison ;  B.  does  it 
by  sword  or  other  weapon,  or  by  some  other  means  ;  A.  is  accessory 
to  this  murder,  for  the  murder  of  C.  was  the  principal  object,  and  that 
object  is  effected.  So  where  the  principal  goes  beyond  the  terms  of  the 
solicitation,  if  in  the  event  the  felony  committed  was  a  pn^obahle  conse^ 
quence  of  what  toas  ordered  or  advised,  the  person  giving  such  order  or 
advice  will  be  an  accessory  to  that  felony.  A.  upon  some  afiront  given 
by  B.  orders  his  servant  to  waylay  him  and  b^t  him.  The  servant 
does  so,  and  B.  dies  of  the  beating ;  A.  is  accessory  to  this  murder.  A. 
solicits  B.  to  burn  the  house  of  C. ;  he  does  so,  and  the  flames  catching 
the  house  of  D.,  that  also  is  burnt  A.  is  an  accessory  to  this  felony. 
The  principle  in  all  these  cases  is,  that  though  the  event  might  be  be- 
yond the  original  intention  of  the  accessory,  yet  as  in  the  ordinaiy 
course  of  thi^s,  that  event  was  the  probable  consequence  of  what  was 
done  under  his  influence,  and  at  his  instigation,  he  is  in  law  answerable 
for  the  offence.  Foster,  369, 370 ;  see  ako  1  Hale,  P.  C.  617 ;  Hawk. 
P.  C.  b.  2,  c.  29,  s.  18.  Where  the  principal  wilfully  commits  a 
different  crime  from  that  which  he  is  commanded  or  advised  to 
commit,  the  party  counselling  him  will  not,  as  above  stated,  be  guilty 
as  accessory.  But  whether,  where  the  principal  by  mistake  commits 
a  different  crime,  the  party  commanding  or  advising  him  shall  stand 
excused,  has  been  the  subject  of  much  <fiscussion.^    It  is  said  by  Lord 


raids,  '*  Shoot  him  again  I''  then  W.  is  an  aider  and  abetter  of  the  crime,  even  thougl 

W.  supposed  that  A.  wis  shooting  at  J.  and  not  at  M.    Wjnn  r.  State,  63  Miss.  ^0. 

One  engaced  in  an  nnUiwful  purpose  is  liable  for  the  acts  of  all  the  others  engaged 

therein  which  are  the  natural  result  of  such  purpose.    Weston  v.  Commonweuth,  1 
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Hale,  that  if  A.  commands  B.  to  kill  C,  and  B.  by  mistake  kills  D;, 
or  else  in  striking  at  C.  kills  D.,  but  misses  C,  A.  is  not  aooessoiy  to 
♦1  ftCLi  *^^^  mumer  of  D.,  because  it  differs  in  the  person.  1  Hale,  P. 
^^^J  C.  617,  citing  3  Inst.  51 ;  R.  v.  Saunders,  Plow.  Com.  475. 
The  circumstances  of  Saunders'  case,  cited  by  Lord  Hale^  were  these : 
Saunders,  with  the  intention  of  destroying  his  wife,  by  the  advice  of 
one  Archer,  mixed  poison  in  a  roasted  apple,  and  gave  it  to  her  to  eat, 
and  the  wife  having  eaten  a  small  part  oi  it,  and  given  the  remainder 
to  their  child,  Saunders  making  only  a  faint  attempt  to  save  the  child, 
w^om  he  loved,  and  would  not  have  destroyed,  stood  by  and  saw  it 
eat  the  poison,  of  which  it  soon  afterwards  died.  It  was  held  that 
though  Saunders  was  clearly  guilty  of  the  murder  of  the  child,  yet 
Archer  was  not  accessory  to  me  murder. 

Upon  the  law  as  laid  aown  by  Lord  Hale,  and  upon  R.  v.  Saunders, 
Mr.  Justice  Foster  has  made  the  following  observations,  and  has 
suggested  this  case :  B.  is  an  utter  stranger  to  the  person  of  C,  and 

A.  therefore  takes  upon  himself  to  describe  him  by  his  stature,  dress, 
etc.,  and  acquaints  B.  when  and  where  he  may  probably  be  met  witL 

B.  is  punctual  at  the  time  and  place,  and  D.,  a  person  in  the  opinion 
of  B.  answering  the  description,  unhappily  coming  by,  is  murdered 
under  a  strong  belief  on  the  part  of  B.  that  he  is  the  man  marked  out 
for  destruction.  Who  is  answerable  ?  Undoubtedly  A. :  the  malice 
on  his  part  egreditar  personam.  The  pit  which  he,  with  a  murderous 
intention,  dug  for  C,  D.  fell  into  and  perished.  Through  his  guilt, 
B.,  not  knowing  the  person  of  C,  had  no  other  guide  to  lead  him  to 
his  prey  than  the  description  of  A.,  and  in  following  this  guide  he 
fell  into  a  mistake,  which  it  is  great  odds  any  man  in  his  circum- 
stances might  have  fallen  into.  "  I  therefore,  continued  the  learned 
writer,  "  as  at  present  advised,  conceive  tliat  A.  was  answerable  for 
the  consequences  of  the  flagitious  orders  he  gave,  since  that  conse- 
quence appears  in  the  ordinary  course  of  things  to  have  been  highly 

{)robable."  Foster,  370.  With  r^rd  to  Archer's  case,  the  same 
earned  author  observes,  that  the  juc^es  did  not  think  it  advisable  to 
deliver  him  in  the  ordinary  course  oi  justice  by  judgment  of  acquittal, 
but  for  example's  sake  kept  him  in  prison  by  frequent  reprieves  fix)m 
session  to  session,  till  he  had  procured  a  pardon  from  the  crown. 
Id.  371.  Mr.  Justice  Foster  then  proposes  the  following  criteria,  as 
explaining  the  grounds  upon  which  the  several  cases  railing  und^ 
this  head  will  be  found  to  rest.  Did  the  principal  commit  the  felony 
he  stands  cliarged  with,  under  the  flagitious  advice,  and  was  the  advent^ 
in  the  oMinary  course  of  things,  a  probable  consequence  of  that 
felony  ?  Or  did  he,  following  the  suggestions  of  his  own  wicked 
heart,  wilfully  and  knowingly  commit  a  felony  of  another  kind  or 
upon  a  different  subject?  Foster,  372.  See  also  Hawk.  P.  C.  b.  2,  c. 
29,  s.  22. 


AooesBories  before  the  ftot'in  felonies-^hov  indioted.  Before  the 
Bep. 


Pa.JSup.  Ct  Dig.  885.    See  Anuchists' case,  12  N.  R  Bep.  865;  &  c.  6  Am  Cnm. 
^   ).570. 
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7  Greo.  4,  a  64,  aooessories  could  not,  exoept  by  their  own  consent, 
be  punished  until  the  guilt  of  the  principal  offender  was  established.^ 
It  was  necessary,  therefore,  either  to  try  them  after  the  principal  had 
been  convicted,  or  upon  the  same  indictment  with  him,  and  the  latter 
was  the  usual  course.  1  Russ.  Cri.  174,  5th  ed.  This  statute  is  now 
repealed,  and  by  the  24  &  25  Vict.  c.  94,  s.  1,  it  is  enacted,  that 
"  whosoever  shall  become  an  accessory  before  the  feet  to  any  felony 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  act 
passed  or  to  be  passed,  may  be  indicted,  tried,  convicted,  and  punished 
in  all  respects  as  if  he  were  a  principal  felon."*  By  s.  2,  "  whosoever 
*shall  counsel,  procure  or  command  any  other  person  to  commit  r^^  r.r, 
any  felony,  whether  the  same  be  a  felony  at  common  law,  or  ^ 
by  virtue  of  any  act  passed  or  to  be  passed,  shall  be  guilty  of  felony, 
and  may  be  indicted  and  convicted,  either  as  an  accessory  .before  the 
fact  to  the  principal  felony,  together  with  the  principal  felon,  or  after 
the  conviction  of  the  principal  felon,  or  may  be  indicted  and  convicted 
of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not 
have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to 

^  Commonwealth  v.  Andrews,  3  Mass.  136 ;  State  v.  Gro^  1  Murph.  270.  An  acces- 
sory in  a  felony  cannot  be  put  upon  his  trial  if  the  principal  be  dead  without  oon- 
viction.  Conmionwealth  v.  Phillips,  16  Mass.  423.  See  Russell  on  C.  &  M.  21,  n.  A. 
Where  the  principal  and  accessory  are  joined  ip  one  indictment,  but  are  tried  sepa- 
rately, Uie  record  of  the  conviction  of  the  principal  is  prima  facie  evidence  of  nis 
guilt,  upon  the  trial  of  the  accessory,  and  the  burden  of  proof  rests  on  the  accessory, 
not  merely  that  it  is  questionable  whether  the  principal  ought  to  have  been  convicted, 
but  that  he  clearly  ought  not  to  have  been  convicted.  Commonwealth  v.  Knapp,  10 
Pick.  477.  See  also  State  v.  Crank,  2  Bail.  66.  [But  where  all  are  indicted  as  principals 
and  tried  separately,  the  conviction  of  one  does  not  raise  any  presumption  against  the 
others  who  are  tried  subeeauently.  Coxwell  v.  State,  66  Ga.  309.]  It  is  not  necessary 
to  set  out  the  conviction  or  the  principal  in  the  indictment.  State  r.CVank,  2  Bail.  66. 
The  court  may  in  its  discretion  permit  an  accessory  to  be  tried  separately  from  the  prin- 
cipal. State  V,  Yancey,  1  Const.  Bep.  237.  An  accessory  cannot  be  put  on  trial  before 
the  conviction  of  the  principal,  unless  he  consent  thereto,  or  be  put  on  his  trial  with  his 
principal.  State  v.  Pybusa,  4  Hump.  422 ;  Whitehead  v.  State,  16  Mass.  278 ;  Com- 
monwealth V.  Woodward,  Thac.  Cr.  Cas.  63 ;  Sam^n  t.  Commonwealth,  5  W.  &  S. 
385.  The  record  is  condugive  evidence  of  the  conviction  of  the  principal,  and  prima 
facie  evidence  of  his  guilt.  Studstill  v.  State,  7  Ga.  2 ;  State  v.  Duncan,  6  Ired.  236. 
Though  the  acoessonr  may  be  convicted  before  the  principal,  yet  the  ofienoe  of  the 
principal  must  be  alleged ;  Ulmer  v.  State,  14  Ind.  52 ;  and  proved ;  Ogden  v.  State, 
12  Wis.  538.  An  accessory  may  be  indicted  without  the  conviction  of  the  principal 
being  averred,  but  his  ffuilt  must  be  averred,  and  the  evidence  must  show  that  nis 
gnUt  was  l^ally  established  before  the  trial  of  the  accessory.  Holmes  v.  Common- 
wealth, 25  Pa.  St  221.  Under  an  indictment  as  principal  the  defendant  cannot  be 
found  guilty  as  an  accessory  after  the  &ct.  People  v.  Gassaway,  28  Cal.  404.  An 
accessory  to  felony  cannot  be  convicted  upon  an  indictment  charging  him  as  princi- 
pal.   State  r.  Wycoff,  2  Vr.  65.    S. 

The  admissions  and  confessions  of  any  of  the  principals  are  admissible  to  prove 
the  guilt  of  the  accessory ;  they  are  not  to  be  hmited  in  their  application  to  the 
question  of  the  guilt  of  the  principals.  Territory  v.  Dwenger,  2  New  Mexico,  73.  But 
where  these  declarations  have  been  made  in  the  absence  of  the  defendant,  they  are 
not  admissible  against  him  until  other  evidence  than  that  of  the  principal  has  been 
produced  implicating  the  accomplice  in  the  offence.  Casey  r.  State,  37  Ark.  67.  A 
principal  offender  is  before  judgment  of  conviction  of  felony  a  competent  witness 
against  an  accessory  in  the  same.    Keech  v.  State,  15  Fla.  591. 

'  For  a  similar  statute  in  Pennsylvania  see  Campbell  v.  Commonwealth,  84  Pa.  St 
187 :  Brandt  r.  Commonwealth,  94  Pa.  St.  290.  In  Illinois  see  the  Anarchists'  case, 
12  N.  E.  Rep.  865 ;  s.  c.  6  Am.  Crim.  Rep.  570. 
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justice,  and  maj  thereupon  be  punished  in  the  same  manner  as  an  ac- 
cessory before  tfie  fact  to  the  same  felony,  if  convicted  as  an  accessory, 
may  be  punished/' 

Soliciting  and  inciting  a  person  to  commit  a  felony  is  not  a  sub- 
stantive felony  under  this  section,  unless  the  felony  is  actually  com- 
mitted, but  only  a  misdemeanor,  and  it  is  doubtful  whether  a  soliciting 
and  inciting  is  equivalent  to  a  counselling  and  procuring.  K.  v. 
Gr^ory,  L.  R.,  1  C.  C.  R.  77 ;  36  L.  J.,  M.  C.  60. 

It  was  decided  upon  the  11  &  12  Vict  c.  46,  s.  1  (which  is  in  the 
same  terms  as  the  24  &  25  Vict.  c.  94,  s.  1,  and  was  passed  to  remedy 
a  defect  in  the  7  Geo.  4,  c.  64\  that  a  person  diarged  as  an  accessory 
before  the  fact  may  be  convicted  even  though  the  principal  be  ac- 
quitted. R.  t?.  Hughes,  Bell,  C.  C  242.  The  two  first  counts  chaiged 
A.  &  B.  with  stealing,  and  the  third  count  charged  B.  with  receiving. 
No  evidence  was  offered  against  A.,  who  was  acquitted  and  called  as 
a  witness.  The  evidence  went  to  show  that  B.  was  an  accessory  before 
the  fact,  and  the  jury  found  a  ^neral  verdict  of  guilty.  It  was  held 
that  the  conviction  was  good.  Erie,  J.,  said,  "We  consider  that 
being  an  accessory  before  the  fact  now  stands  as  a  substantive  felony, 
and  that  now  the  conviction  of  an  accessory  would  stand  good, 
and  no  wrong  be  done  him,  though  he  should  be  tried  before  the 
principal." 

By  the  24  &  25  Vict.  c.  94,  s.  5,  "  if  any  principal  offender  shall 
be  in  anywise  convicted  of  any  felony,  it  shall  be  lawful  to  proceed 
against  any  accessory  either  before  or  after  the  fact,  in  the  same 
manner  as  if  such  a  principal  felon  had  been  attainted  thereof,  not- 
withstanding such  principal  shall  die  or  be  pardoned,  or  otherwise 
delivered  before  attainder ;  and  every  such  accessory  shall  upon  convic- 
tion suffer  the  same  punishment  as  he  would  have  suffered  if  the  prin- 
cipal had  been  attainted."  By  the  24  &  25  Vict  c.  94,  s.  6 
(replacing  the  14  &  15  Vict  c  100,  s.  15),  "any  number  of  accesso- 
ries at  different  times  to  any  felony,  and  any  number  of  receivers  at 
different  times  of  property  stolen  at  one  time,  may  be  charged  with 
substantive  felonies  in  the  same  indictment,  and  may  be  tried  together, 
notwithstanding  the  principal  felon  shall  not  be  included  in  the  same 
indictment,  or  shall  be  in  custody  or  amenable  to  justice." 

Aooessories  after  the  tSLCt  in  felonies.  An  accessory  after  the  fi^^ 
says  Lord  Hale,  is  where  a  person  knowing  the  felony  to  be  commit- 
ted by  another,  receives,  relieves,  comforts,  or  assists  the  felon ; 
1  Hale,  P.  C.  618 ;  whetiier  he  be  a  principal,  or  an  accessory  before 
the  fact  2  Hawk.  c.  29,  s.  1 ;  3  P.  Wms.  475.*  But  a  feme  covert 
does  not  become  an  accessory   by  receiving   her   husband.    This, 

^  To  constitute  an  aooessorj  after  the  fact,  the  aid  and  aiisistance  must  be  given 
after  the  felony  is  fully  completed ;  and  hence  a  party  rendering  assistance  to  another 
after  the  mortal  blow  has  Deen  struck,  and  before  death  has  taken  plaoe,  cannot 
be  convicted  as  an  accessory  to  the  crime  of  murder  after  the  fact ;  his  onenoe  is  that 
of  an  accessory  after  the  fact  to  the  crime  of  an  assault  and  battery  with  intent  to 
kill — the  crime  of  murder  not  being  complete  until  the  death  of  the  party  takes  plaoe. 
Harrel  V.  State,  39  Miss.  702.    S. 
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however,  is  the  only  relationship  which  will  excuse  such  an  act,  the 
husband  being  liable  for  receiving  the  wife.  •  1  Hale,  P.  C.  621. 
So  if  a  master  receives  his  servant,  or  a  servant  his  master,  or  a 
brother  his  brother,  they  are  accessories,  in  the  same  manner  as  a 
♦stranger  would  be.  Hawk.  P.  C.  b.  2,  vc.  29,  s.  34.  If  a  r^^  ^^ 
husband  and  wife  knowingly  receive  a  felon,  it  shall  be  deemed  I- 
to  be  the  act  of  the  husl^d  only.  1  Hale,  P.  C.  621.  But  if  the 
wife  alone,  the  husband  being  ignorant  of  it,  receive  any  other  person 
being  a  felon,  the  wife  is  accessory,  and  not  the  husband.     Id. 

with  regard  to  the  acts  which  will  render  a  man  guilty  as  an  acces- 
sory after  the  feet,  it  is  laid  down,  that  generally  any  assistance  what- 
ever, given  to  a  person  known  to  be  a  felon,  in  oixlcr  to  hinder  his 
beii4  apprehended  or  tried,  or  suffering  the  punishment  to  which  he  is 
condemned,  is  a  sufficient  receipt  for  this  purpose ;  as  where  a  person 
assists  him  with  a  horse  to  ride  away  with,  or  with  money  or  victuals 
to  support  him  in  his  escape :  or  where  any  one  harbors  and  conceals 
in  his  house  a  felon  under  pursuit,  in  consequence  of  which  his  pur- 
suers cannot  find  him ;  much  more,  where  the  party  harbors  a  felon, 
and  the  pursuers  dare  not  take  him.  Hawk.  P.  C.  b.  2,  c.  29,  s.  26. 
SeeR.  V.  Lee,  6  C.  &  P.  536,  26  E.C.L.  So  a  man  who  employs 
another  person  to  harbor  the  principal  may  be  convicted  as  an  ac- 
cessory after  the  fact,  although  he  himself  did  no  act  to  relieve  or 
assist  the  principal.  R.  v.  Jarvis,  2  Moo.  &  R.  40.  So  it  appears 
to  be  settled  that  whoever  rescues  a  felon  imprisoned  for  the  ielony, 
or  voluntarily  suffers  him  to  escape,  is  guilty  as  accessory.  Hawk. 
P.  C.  b.  2,  c.  29,  s.  27.  In  the  same  manner  conveying  instru- 
ments to  a  felon,  to  enable  him  to  break  gaol,  or  to  bribe  me  gaoler 
to  let  him  escape,  make  the  party  an  accessory.  But  to  relieve  a 
felon  in  gaol  with  clothes  or  ol^er  necessaries  is  no  offence,  for  the 
crime  imputable  to  this  species  of  accessory  is  the  hindrance  of  pub- 
lic Justice,  by  assisting  the  felon  to  escape  the  vengeance  of  the  law. 
4  Bl.  Com.  38. 

Merely  suffering  the  principal  to  escape  will  not  make  the  party 
an  accessory  aft^er  the  fact,  for  it  amounts  at  most  but  to  a  mere 
omission.  9  H.  4,  st  1 ;  1  Hale,  619.  So  if  a  person  speak  or  write, 
in  order  to  obtain  a  felon's  pardon  or  deliverance ;  26  Ass.  47  ;  or 
advise  his  friends  to  write  to  the  witnesses  not  to  appear  against  him 
at  his  trial,  and  they  write  accordingly ;  3  Inst.  139 ;  1  Hale,  620 ;  or 
even  if  he  himself  agree  for  mon^y  not  to  give  evidence  against  the  felon ; 
Moo.  8 ;  or  know  of  the  felony,  and  do  not  discover  it ;  1  Hale,  371, 
618  ;  none  of  these  acts  will  make  a  party  an  accessory  after  the  fact. 

The  felony  must  be  complete  at  the  time  of  the  assistance  given, 
else  it  makes  not  the  assistant  an  accessory.  As  if  one  woimded 
another  mortally,  and  after  the  wound  given,  but  before  death  ensued, 
a  person  assisted  or  removed  the  delinquent,  this  did  not,  at  common 
law,  make  him  accessory  to  the  homicide,  for  till  death  ensued,  there 
was  no  felony  committed.  Hawk.  P.  C.  b.  2,  c.  29,  s.  35 ;  4  Bl. 
Com.  38. 

In  order  to  render  a  man  guilty  as  accessory,  he  must  have  notice, 
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either  express  or  implied,  of  the  principal  having  committed  a  felony. 
Hawk.  P.^C.  b.  2,  c.  29,  s.  32.  It  was  formerly  considered  that  the 
attainder  of  a  felon  was  a  notice  to  all  persons  in  the  same  county  of 
the  felony  committed,  but  the  justice  of  this  rule  has  been  denied. 
Hawk.  P.  C.  b.  2,  c.  29,  s.  83.  It  was  observed  by  Lord  Hardwicke, 
that  though  this  may  be  some  evidence  to  a  jury,  of  notice  to  an 
accessory  in  the  same  county,  yet  it  cannot,  with  any  reason  or 
justice,  create  an  absolute  presumption  of  notice.      R.  v.  Burridge, 

*188l  ^  ■^'  ^°^*  ^^^'  -"^  order  to  support  a  charge  of  receiving, 
-^  ^harboring,  comforting,  assisting,  and  maintaining  a  felon,  there 
must  be  some  act  proved  to  have  been  done  to  assist  the  felon  per- 
sonally ;  it  is  not  enough  to  prove  possession  of  various  sums  of  money 
derived  f5pom  the  dispo^  of  the  property  stolen.  R.  t?.  Chappie,  9  C. 
&  P.  355,  38  E.  C.  L.  As  to  harboring  thieves  in  public-houses  and 
brothels,  see  34  &  35  Vict.  c.  112,  ss.  10,  11,  "Prevention  of  Crimes 
Act,  1871." 

AccesBories  after  the  fact  in  felonies — ^how  indicted.  With  r^ard 
to  the  trial  of  accessories  after  the  fact,  the  24  &  25  Vict.  c.  94,  s.  3, 
enacts  that  "whosoever  shall  become  an  accessory  after  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of 
any  act  passed  or  to  be  passed,  may  be  indicted  and  convicted  either  as 
an  accessory  after  the  fact  to  the  principal  felony,  together  with  the 

Erincipal  felon,  or  after  the  conviction  of  the  principal  felon ;  or  may 
e  indicted  and  convictedof  a  substantive  felony,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice,  and  may  thereupon  be  punished  in  a  like 
manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  convicted 
as  an  accessory,  may  be  punished."  The  "substantive"  felony  of 
which  the  accessory  after  the  fact  may  be  convicted  is  the  felony  of 
being  an  accessory  aft;er  the  fact,  and  does  not  mean  the  princdpal  fel- 
ony. R.  V.  Fallon,  32  L.  J.,  M.  C.  66 ;  1  L.  &  C.  217.  Where  an 
indictment  contains  two  counts,  the  first  charging  the  accused  person 
as  principal  in  a  felony,  the  second  charging  him  as  accessory  after  the 
fact  to  the  same  felony,  the  prosecution  must  elect  upon  which  count 
they  will  proceed.     R.  v.  Brannon,  14  Cox,  C.  C.  394. 

Sections  5  &  6  of  the  24  &  25  Vict.  c.  94,  supra^  p.  186,  apply  to 
accessories  after  as  well  as  before  the  fact. 

By  the  24  &  25  Vict  c  94,  s.  4,  "every  accessory  after  the  fact  to 
any  felony  (except  where  it  is  otherwise  specially  provided),  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  act  passed  or 
to  be  passed,  shall  be  liable  (at  the  discretion  of  the  court)  to  be  im- 
prisoned in  the  common  gaol  or  house  of  correction  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor ;  and  it  shall  be  law- 
ful for  the  court,  if  it  shall  think  fit,  to  require  the  offender  to  enter 
into  his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  such  punishment :  provided  that  no 
person  shall  be  imprisoned  under  this  clause  for  not  finding  sureties 
for  any  period  eKceoding  one  year." 
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An  aooessory  may  avail  himself  of  every  matter,  both  of  law  and 
fact,  to  counteract  the  guilt  of  his  principal.^  Foster,  365  ;  1  Buss. 
Cri.  183,  5th  ed.;  and  see  j308^,  Beoeiving  Stolen  Goods. 

Aiders  and  abettors  as  principals  in  the  second  degree  in  mis- 
demeanors. Aiding  and  abetting  in  the  commission  of  a  misdemeanor 
is  itself  a  misdemeanor.  But  it  has  always  been  the  custom  to  indict 
principals  in  the  second  d^ree  in  misdemeanors,  the  same  way  as 
principals  in  the  first  d^ree.  And  now  by  the  24  &  25  Vict.  c.  94, 
8.  8,  it  is  enacted  that  "whosoever  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  misdemeanor,  whether  the  same  be  a  misde- 
meanor at  common  law  or  by  virtue  of  any  act  passed  or  to  be  passed, 
shaU  be  liable  to  be  tried,  indicted  and  punished  as  a  prmcipal 
ofiender.^'  The  same  provision  is  repeated  in  the  several  new  statutes. 
As  to  what  amount  of  participation  will  constitute  aiding  and  abetting 
*a  prize-fight,  see  B.  v.  Coney,  8  Q.  B.  D.  534 ;  51  L.  J.,  M.  C.  r*n  oq 
66,  set  out  podj  title  Manslaughter.  1- 

Acoessories  in  misdemeanors.  In  misdemeanors  all  ate  princi- 
pals, and  there  are  no  accessories  in  the  technical  sense  of  that  term. 
Some  difficulty  about  this  was  created  by  the  cases  of  B.  v.  Elsee, 
Buss.  &  By.  142,  and  B.  v.  Page,  1  Buss.  Cri.  235,  5th  ed. ;  but  the 
law  was  set  right  by  B.  v.  Greenwood,  2  Den.  C.  C.  453 ;  L.  J., 
M.  C.  127. 

■ 

Venue  and  jurisdiction.  By  24  and  25  Vict.  c.  94,  s.  7,  "where 
any  felony  shall  have  been  wholly  committed  within  England  or  Ire- 
land, the  ofience  of  any  person  who  shall  be  an  accessory,  either  before 
or  after  the  feet,  to  any  such  felony,  may  be  dealt  with,  inquired  of, 
tried,  determined  and  punished  by  any  court  which  shall  have  juris- 
diction to  try  the  principal  felony,  or  any  felonies  committed  in  any 
county  or  place  in  which  the  act,  by  reason  whereof  such  person  shall 
have  become  accessory,  shall  have  been  committed ;  and  in  every 
other  case  the  ofience  of  any  person  who  shall  be  an  accessory  either 
before  or  after  the  fact  to  any  felony,  may  be  dealt  with,  inquired  of, 
tried,  determined  and  punished  by  any  court  which  shaU  have  juris- 
diction to  try  the  principal  felony,  or  any  felonies  committed  in  any 
county  or  place  in  which  such  person  shall  be  apprehended  or  be  in 
custody,  whether  the  principal  felony  shall  have  been  committed  on 
the  sea  and  on  the  land,  or  begun  on  the  sea  and  completed  on  the 
land,  or  b^un  on  the  land  and  completed  on  the  sea,  and  whether 
within  Her  Majesty's  dominions  or  without,  or  partly  within  Her 
Majesty's  dominions  and  partly  without."  * 

1  United  States  v.  Wood,  4  Wash.  C.  C.  Rep.  440 ;  s.  c.  3  Wheeler's  C.  C.  325.    S. 

*  An  aooessoiy  before  the  fact  to  a  felony  procured  in  another  Btate  to  be  committed 
within  New  Hampshire,  cannot  be  tried  for  the  ofience  of  procuring  its  commission, 
in  the  county  in  New  Hampshire  within  which  the  principal  ofience  is  committed. 
State  V,  Moore,  6  Fost  448.  Where  the  ofience  of  a  principal  is  committed  in  one 
county,  and  that  of  the  accessory  in  another,  the  accessory  may  be  tried  in  the  county 
where  he  performed  the  act  which  made  him  an  accessory.  Baron  v.  People,  1  Park. 
G.  B.  246.     & 
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By  the  Explosive  Substenoes  Act,  1883  (46  &  47  Vict.  c.  3,  s.  6), 
any  person  wno  witliin  or  (being  a  subject  of  Her  Majesty)  without 
Her  Majesty's  dominions  by  the  supply  of  or  solicitation  for  money^ 
the  providing  of  premises,  tihe  supply  of  materials,  or  in  any  manner 
whatsoever,  procures,  counsels,  aids,  abets,  or  is  accessory  to,  the  com- 
mission of  any  crime  under  this  act,  shall  be  guilty  of  felony,  and 
shall  be  liable  to  be  tried  and  punished  for  that  crime,  as  if  he  had 
been  guilty  as  a  principal. 
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1.   PROCEEDINGS  BEFORE  THE  HEARING. 

Preferring  and  flnding  bills  of  indictment.  Before  the  passing  of 
the  19  &  20  Vict.  c.  54,  it  was  necessary  to  swear  the  witnesses  in 
open  court  before  they  could  give  evidence  before  the  grand  jury ; 
but  now,  by  s.  1  of  that  act,  it  is  made  "  lawful  for  the  foreman  of 
every  grand  jury  in  England  and  Wales,  and  he  is  authorized  and 
required  to  administer  an  oath  to  all  persons  whomsoever,  who  shall 
appear  before  such  grand  jury  to  give  evidence  in  support  of  any  bill 
of  indictment,  and  all  such  persons  attending  before  any  grand  jury  to 
give  evidence  may  be  sworn  and  examined  on  oath  by  sucn  grand  jury 
touching  the  matters  in  question ;  and  every  person  taking  any  oath 
or  affirmation  in  support  of  any  bill  of  indictment  who  shall  wilflilly 
swear  or  affirm  falsely  shall  be  deemed  guilty  of  peijury ;  and  the 
name  of  every  witness  examined,  or  intended  to  be  so  examined,  shall  be 
indorsed  on  such  bill  of  indictment ;  and  the  foreman  of  such  grand 
jury  shall  write  his  initials  against  the  name  of  each  witness  so  sworn 
and  examined  touching  such  bill  of  indictment."  By  s.  3,  "  the  word 
'  foreman '  shall  include  any  member  of  such  grand  jury  who  may  for 
the  time  being  act  on  behalf  of  such  foreman  in  the  examination  of 
witnesses.'' 

It  has  been  said  that  two  indictments  for  the  same  offence,  one  for 
the  felony  under  a  statute,  and  the  other  for  the  misdemeanor  at  com- 
mon law,  ought  not  to  be  preferred  or  found  at  the  same  time.  R.  t^. 
Doran,  1  Leach,  538 ;  R.  v.  Smith,  3  C.  &.  P.  413,  14  E.  C.  L.  But 
where  two  indictments  had  been  found,  one  for  stealing  and  another  for 
a  misdemeanor,  and  it  was  sworn  that  they  were  for  the  same  identical 
offence,  the  Q.  B.  (into  which  court  the  indictments  had  been  re- 
moved by  certiorari),  refused  to  grant  a  rule  for  quashing  one  or  both 
of  such  indictments.     R.  v.  Stockley,  3  Q.  B.  328,  43  E.  C.  L. 

The  grand  jury  are  not  usually  very  strict  as  to  evidence,  aa  they 
only  require  that  a  primd  facie  case  should  be  established  ;  tiiey  often 
admit  copies  where  the  originals  alone  are  evidence ;  and  sometimes 
even  evidence  by  parol  of  a  matter  which  should  be  proved  by  written 
evidence.  But  as  they  may  insist  upon  the  same  strictness  of  proof 
as  must  be  observed  at  the  trial,  it  may  be  prudent  in  all  cases  to  be 
*1Q21  *P^vided,  at  the  time  the  bill  is  preferred,  with  the  same  evi- 
-I  dence  which  is  intended  afterwaros  to  support  the  indictment. 

When  the  grand  jury  found,  upon  a  bill  preferred  against  A.  and 
B.  for  murder,  a  true  bill  against  A.  for  murder,  and  against  B.  for 
manslaughter,  Campbell,  C.  J.,  held  that  the  iindine^  against  A.  was 
good,  and  that  against  B.  a  nullity,  and  directed  that  a  fi?esh  bill 
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should  be  preferred  against  B.  for  manslaughter.  R.  t?.  Bubb,  4  Cox, 
C.  C.  455.  Where  the  grand  jury  have  found  a  bill,  the  judge  before 
whom  the  case  oomes  on  to  be  tried  ought  not  to  inquire  whether  the 
witnesses  were  properly  sworn  previously  to  their  going  before  the 
jury ;  and  it  seems  that  an  improper  mode  of  swearing  them  will  not 
vitiate  the  indictment,  as  the  grand  jury  are  at  liberty  to  find  a  bill 
upon  their  own  knowledge  only.  R.  v,  Russell,  Carr.  &  M.  247,  41 
£•  C  Lj. 

As  to  the  grand  jury  in  Ireland,  see  the  1  &  2  Vict.  c.  37  ;  also 
CConnell  v.  Reg.,  11  C.  &  F.  155. 

If  the  bill  be  not  found,  a  fresh  bill  may  afterwards  be  preferred  to 
a  subsequent  grand  jury,  4  Bla.  Comm.  305.  And  it  would  seem 
fix>m  Bacon^s  Abridgment,  Indictment  D.,  that  where  a  bill  for  one 
offence,  such  as  murder,  is  ignored  by  the  grand  jury,  another  bill 
against  the  same  party,  relating  to  the  same  subject-matter,  but  charg- 
ing another  offence,  such  as  manslaughter,  may  be  preferred  to  and 
found  by  the  same  grand  jury ;  and  this  course  is  frequently  adopted 
in  practice. 

But  if  the  grand  jury  at  the  assizes  or  sessions  have  ignored  a  bill, 
they  cannot  find  another  bill  at  the  same  assizes  or  sessions,  against 
the  same  person  for  precisely  the  same  offence,  and  if  such  other  bill 
be  sent  before  them  tney  should  take  no  notice  of  it.  R.  v.  Humphreys, 
Carr.  &.  M.  601,  41  E.  C.  L.;  R.  t;.  Austin,  4  Cox,  C.  C.  385. 

Where  a  true  bill  has  been  found  by  the  grand  jury  at  quarter  ses- 
sions for  a  rape,  the  person  against  whom  the  bill  is  found  may  be  tried 
upon  it  at  the  assizes.     R.  v.  Allum,  2  Cox,  C.  C.  62. 

A  grand  jury  ought  not  to  ignore  a  bill  on  the  ground  of  insanity, 
but  ii  they  believe  that  the  acts  done,  if  committra  by  a  sane  person, 
would  have  amounted  to  the  offence  cliarged,  it  is  their  duty  to  find 
the  bill,  otherwise  the  court  cannot  order  the  party  to  be  detained  in 
custody  under  the  39  &  40  Geo.  3,  c.  94,  s.  2  {infra,  p.  199).  R.  v. 
Hodges,  8  C.  &  P.  195,  34  E.  C.  L. 

By  the  Act  to  prevent  vexatious  indictments  for  certain  misde- 
meanors, 22  &  23  Vict  c.  17,  s.  1 :  "  no  indictment  for  perjury,  sub- 
ornation of  perjury,  conspiracy,  obtaining  by  fiUse  pretences,  keeping  a 
gambling-house,  keeping  a  disorderly  house,  or  an  indecent  assault,  is 
to  be  presented  to,  or  found  by  any  grand  jury  unless  the  person  pre- 
senting it  has  been  bound  by  recognizance  to  prosecute  or  give  evidence 
against  the  accused,  or  unless  the  accused  has  been  committed  to, 
or  detained  in  custody,  or  bound  by  recognizance  to  appear  and 
answer  to  the  indictment,  or  unless  the  indictment  be  preferred  by 
the  direction  or  with  the  consent  in  writing  of  a  judge  of  one  of 
the  superior  courts  of  law  at  Westminster,   or  of  her  Majesty's 

^  Hearinff  and  information  are  not  neoeasary  to  support  an  indictment  Common- 
wealth V,  Clarke,  1  Pa.  Sup.  Ct  Dig.  24.  It  is  no  defence  upon  the  trial  that  the  indict- 
ment was  found  hy  the  grand  jdry  on  insufficient  testimony.  Cotton  v.  State,  43  Tex. 
169.  But  on  eridence  that  the  ^nd  jury  was  improperly  influenced,  the  indictment 
will  be  set  aside.  Their  affidants  to  the  contrary  are  not  admissible.  People  v.  Sel- 
lick,  4  K.  Y.  Crim.  Rep.  329.  As  to  the  time  of  challenging  the  grand  jury,  see  Peo- 
ple I'.  Gciger,  49  Cal.  643. 
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attorney  or  solicitor-general,  or  (in  the  case  of  an  indictment  for 
penury)  by  the  direction  of  any  court,  judge,  or  public  functionary, 
authorized  by  the  14  &  15  Vict.  c.  100,  so  to  direct."  This  Act  is 
amended  by  the  30  &  31  Vict  c.  35,  ss.  1,  2, — see  poaty  Appendix  of 
Statutes;  and  misdemeanors  by  fraudulent  debtors  are  now  within 
the  acts.  See  pod,  "Bankrupts."  OflTences  under  the  Newspaper 
Libel  Act  are  abo  within  the  Vexatious  Indictments  Act,  see  44  &  45 

*1Q^1  *^^^'  ^'  ^^f  ®'  ^'  ^^^  consent  in  writing  of  the  judge  may 
J  be  riven  ex  parUy  R.  v.  Bray,  32  L.  J.,  M.  C.  11.  An  indict- 
ment contamed  two  counts  for  obtaining  goods  by  &lse  pretences,  one 
false  pretence  being  laid  on  the  26th,  the  other  on  the  29th  Septem* 
ber.  The  defendant  had  been  committed  by  the  magistrates  on  the 
charge  relating  to  the  26th,  but  not  on  that  relating  to  the  29th.  He 
moved  to  have  the  indictment  or  its  second  count  quashed,  which  was 
refused.  Evidence  was  admitted  on  both  counts  and  a  separate  con- 
viction and  sentence  passed  on  each.  It  was  held  upon  a  case  reserved 
that  the  second  count  should  have  been  quashed,  and  that  as  the  evi- 
dence relating  to  it  was  inadmissible  on  the  trial  of  the  first  count,  the 
conviction  on  the  first  count  was  also  bad.  R.  v.  Fuidge,  L.  &  C 
390 ;  33  L.  J.,  M.  C.  74.  It  is  stated  that  this  case  suggested  the 
passing  of  the  30  &  31  Vict,  a  35,  s.  1,  see  2  Chitt/s  Statutes,  297, 
4th  ed.,  and  since  the  passing  of  that  Act,  it  would  seem  that  the  con- 
sent to  add  new  counts  to  an  indictment  must  not  be  general  so  as  to 
authorize  the  prosecution  to  add  any  number  of  counts,  nor  must  the 
consent  include  counts  founded  on  facts  and  evidence  which  were  not 
disclosed  before  the  committing  magistrate.  R.  v.  Bradlaugh,  15  Cox, 
C.  C.  156 ;  47  L.  T.  p.  477.  An  attempt  to  obtain  money  or  other 
property  by  false  pretences  is  not  within  this  statute.  R.  v.  Burton^ 
13  Cox,  C.  C.  R.  71. 

It  is  not  necessary  that  the  indictment  should  state  that  the  provi- 
sions of  the  sections  have  been  complied  with.  R.  v.  Knowlden,  5  B. 
&  S.  532,  117  E.  C.  L. ;  33  L.  J.,  M.  C.  219. 

Ab  to  tliis  section  with  i^pect  to  perjury,  seei>a8^,  "Perjury." 

Count  for  previoaB  oonviotion.  Various  statutes  have  been  passed 
permitting  a  statement  to  be  made  ifa  the  indictment  that  the 
prisoner  has  been  previously  convicted,  and  providing  modes  of  prov- 
ing that  statement,  and  for  arraigning  the  prisoner  thereon,  see  pod^ 
p.  224. 

With  respect  to  the  mode  of  stating  the  previous  conviction  in  the 
indictment,  the  7  &  8  Greo.  4,  c.  28,  s.  11,  provided  that  it  should  be 
sufficient  to  state  that  the  offender  was  at  a  certain  time  and  place  con- 
victed of  a  felony  without  otherwise  describing  the  previous  felony. 
The  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  116,  provided  that  in 
any  indictment  for  an  offence  under  that  act,  it  shoula  be  sufficient  to 
state  that  the  offender  was  at  a  certain  time  or  place  convicted  of 
felony  or  of  an  indictable  misdemeanor,  or  of  an  offence  or  ofienoes 
punishable  upon  summary  conviction  without  otherwise  describing 
the  previous  felony,  misdemeanor,  offence,  or  offences.     In  offences 
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relating  to  coin  it  is  provided  by  the  24  &  25  Vict,  a  99,  s.  37, 
that  it  shall  be  sufficient  in  any  indictment  after  chamng  the 
subsequent  offence  to  state  the  substance  and  effect  only  Emitting 
the  former  part)  of  the  indictment  and  conviction  for  the  previous 
offence  (see  R.  v.  Martin,  L.  R.,  1  C,  C.  R.  214 ;  39  L.  J.,  M. 
C.  SI,  post f  "Coin/'  and  see  the  new  form  for  an  indictment 
under  s.  12  of  the  above  statute  in  consequence  of  the  decision 
in  this  case.  Arch.  Criminal  PL,  18th  ed.  792.)  In  both  the  Lar- 
ceny Act  and  the  Coinage  Act  it  is  necessary  that  the  subsequent  offence 
should  be  first  stated ;  but  in  other  cases  it  is  immaterial  which 
offence  is  first  stated,  R.  v.  Hilton,  28  L.  J.,  M.  C.  28.  The  effect  of 
ailing  a  previous  conviction  in  an  indictment  for  uttering  counter- 
feit coin  is  to  make  the  offence  charged  a  felony,  and  if  the  jury  nega- 
tive the  previous  conviction,  the  prisoner  cannot  be  found  guilty  on 
*the  charge  of  felony,  as  it  is  not  proved,  nor  of  a  misde-  r^i  n^ 
meaner  of  uttering,  as  the  indictment  is  for  a  felony.  R.  v.  ^ 
Thomas,  L,  R.  2  C.  C.  R.  141 ;  44  L.  J.,  M.  C.  42. 

The  state  of  the  law  with  respect  to  the  power  to  insert  a  count  for 
a  previous  conviction  is  peculiar.  The  Act  of  Greo.  4  enables  a  count 
for  previous  conviction  tor  felony  only  to  be  inserted  in  an  indictment 
tor  fdony  only.  The  Larceny  Act  (sect  116,  8upra)  seems  to  permit 
a  count  for  previous  conviction  for  any  felony,  misdemeanor,  or  offence 
punishahle  By  summary  oonrndion  to  be  inserted  in  an  indictment  for 
a/ny  offen^^-e  under  thai  ad.  The  Coinage  Act  permits  a  count  for  pre- 
vious conviction  for  any  offence  against  that  oc^  to  be  inserted  in  an  in- 
dictment/or any  offence  againd  that  act.  The  result  of  these  Acts  is 
that  in  indictments  for  misdemeanors  and  offences  not  felonies,  which 
are  not  included  in  the  Larceny  or  Coinage  Acts,  a  previous  conviction 
cannot  be  chaiged  at  all,  and  under  the  Coinage  Act  only  a  previous 
conviction  for  offences  against  that  act.  Li  R.  v.  Deane,  46  L.  J.,  M. 
C.  155,  it  has  however  been  held  that  in  consequence  of  the  27  &  28 
Vict  c.  47,  s.  2,  a  count  for  a  previous  conviction  of  felony  may  be 
.  inserted  in  an  indictment  for  any  crime  pvmehable  vnth  penal  servitude, 
and  therefore  in  an  indictment  for  false  pretences,  and  the  decision  in 
R.  V.  Garland,  11  Cox,  C.  C.  224  (Irish),  is  thus  overruled.  It  is 
still  doubtful  whether  in  misdemeanors  under  the  Larceny  Act  not 
punishable  by  penal  servitude  a  previous  conviction  can  be  inserted  in 
the  indictment 

In  cases  of  receiving  stolen  goods,  etc.,  it  is  not  necessary  under  the 
34  &  35  Vict  c.  112,  s.  19,  to  chai^  in  the  indictment  the  previous 
conviction  of  the  person  so  accused^  but  seven  days'  notice  oi  the  in- 
tention to  prove  the  conviction  must  be  given  to  the  accused.  In  order 
to  affect  the  judgment  of  the  court  as  to  the  term  of  penal  servitude 
to  be  a^^urded,  the  previous  conviction  must  be  stated  in  the  indict- 
ment, see  pod,  p.  233. 

Copy  of  indictment.  A  prisoner  is  not  entitled  as  of  right  to  a 
copy  of  the  indictment  in  order  to  draw  up  his  plea,  but  the  court  will 
direct  the  indictment  to  be  read  over  slowly,  in  oider  that  it  may  be 
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taken  down.  E.  v.  Parry,  7  C.  &  R  836,  32  E,  C.  L.  But  the 
oounsel  for  the  prosecution  may  give  a  copy  of  the  indictment  with  a 
view  of  saving  time.  Id.  See  also  R.  v.  Newton,  1  C.  &  K.  469, 
47  E.  C.  L.  In  the  case  of  an  acquittal  on  a  prosecution  ft>r  felony,  a 
copy  of  the  indictment  cannot  be  regularly  obtained  without  an  onler 
from  the  court.  The  rule  is  confined  to  cases  of  felony.  In  prose- 
cutions for  misdemeanors  the  defendant  is  entitled  to  a  copy  of  the 
record  as  a  matter  of  right,  without  a  previous  application  to  the  court. 
Morrison  v.  Kelly,  1  Blackst  385 ;  Evans  v.  Phillips,  MS. ;  2  Selw.  N. 
P.  952;  2  PhiU.  Ev.  10th  ed.,  162.  See  further,  3  Russ.  Cri.  427, 
428,  5th  ed  (/),  note  by  Greaves.^ 

Partioalars.  With  respect  to  the  general  law  relating  to  the  de- 
livery of  particulars  in  criminal  cases,  very  little  is  to  be  found  in  the 
books.  Now  that  the  indictment  is  in  many  cases  perfectly  general, 
it  seems  to  be  a  matter  of  right  that  the  prisoner  should  have 
some  information  as  to  the  particular  charges  intended  to  be 
brought  against  him.  Carr.  Supp.  321.  Those  offences  in  which 
the  right  of  the  accused  to  particulars  has  been  recognized,  and  in 
which  they   are  most  commonly  required,   are  barratry,   nuisance, 

*ofeDce8  relating  to  highways,  oonspiracjr,  and  embezdement. 

The  law  so  far  as  relates  to  each  of  these  classes  will  be  found 
under  those  titles.  See  especially,  as  to  barratry,  Carr.  Suj^.  321. 
The  learned  author  of  this  work,  in  speaking  of  the  generality 
allowed  in  indictments  for  larceny  and  embezzlement,  says,  '*  Under 
these  circumstances,  it  is  hardly  possible  for  an  innocent  man  to  know 
what  charges  he  has  to  meet,  because  all  of  them  may  be  included 
in  one  indictment ;  and,  when  there,  they  are  wholly  indefinite  as  to 
time,  place,  sum,  and  person,  and  from  whom  the  money  was  received. 
It  is  true  that  the  prisoner  may,  in  his  defence,  say,  that  if  he  had 
had  a  knowledge  of  what  particular  sums  he  was  charged  with  em- 
bezzling, he  could  have  procured  the  attendance  of  witnesses  to  show 
that  he  had  applied  those  moneys  to  his  master's  use,  and  not  to  his 
own;  but  as  mis  may  be  as  easily  said  by  ihe  most  guilty  man, 
as  by  the  most  innocent,  it  would  not  be  much  attended  to  by  the 

It  seems  that  the  proper  course  is  for  the  defendant  to  apply  to  the 
prosecutor  in  the  first  instance  for  particulars  of  the  offence ;  and,  if 
ihey  are  refused,  to  apply  to  the  court  or  a  judge,  upon  an  affidavit 
of  that  fact,  and  that  the  accused  is  unable  to  understand  the  precise 
ohai^  intended.  R.  v.  Bootyman,  5  C.  &  P.  300, 24  E.  C.  L. ;  R.  v. 
Hodgson,  3  C.  &  P.  422,  14  E.  C.  L. ;  R.  v.  Maiquis  of  Downshire, 
4  A.  &  E.  699,  31  E.  C.  L.  The  application  may  be  made  to  the 
judge  at  the  assizes ;  R.  r.  Hodgson,  supra,  where  Vaughan,  B.,  said 
he  would,  if  necessary,  put  off  uie  trial  in  order  that  particulars  might 
be  delivered.     In  barratry,  however,  it  seems  to  be  necessary  to  give 

^  By  the  niinoiB  statute  it  is  mandatory  upon  the  grand  iuij  to  indorse  npon  the 
indictment  the  names  of  those  witnesses  on  wnose  testimony  the  mdictment  was  foniML 
Andrews  v.  Ftople,  117  HI.  195.    See  People  t^  Quick,  58  Mich.  821. 
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Sarticulars  without  any  demand.     1  Curw.  Hawk.  476,  s.  13 ;  Carr. 
upp.,  ubi  fnivra} 

If  particulars  have  been  delivered,  the  prosecutor  will  not  be 
allowed  to  go  into  other  charges  than  those  contained  therein.  If  par- 
ticulars have  been  ordered,  but  not  delivered,  it  seems  that  the  prose- 
cutor cannot  be  precluded  from  giving  evidence  on  that  account  R.  r. 
Esdaile,  1  F.  &  F.  213-227.  The  proper  course  is  to  apply  to  put  off 
the  trial. 

Jurisdiction.  So  &r  as  locality  is  concerned,  the  jurisdiction  of 
the  court  generally  depends  upon  the  venue ;  that  is,  the  venue  must 
be  laid  within  the  area  over  which  the  court  has  jurisdiction ;  and 
this  venue  must  be  that  indicated  by  the  place  where  the  offence  is 
actually  committed,  unless  there  be  some  rule  or  statute  which  per- 
mits any  other  venue.  These  are  very  numerous,  and  the  whole  sub- 
ject will  be  found  discussed  under  a  separate  chapter.  See  tit.  "  Venue.'' 
(As  to  the  holding  of  Winter  Assizes,  see  39  <b  40  Vict.  c.  37,  and 
the  Orders  m  Council,  Oct.  23rd,  1876.  L.  R.,  Weekly  Notes,  Nov. 
4,  1876.) 

So  &r  as  power  is  concerned,  the  only  distinction  to  which  it  is 
necessary  here  to  advert  is  that  relating  to  courts  of  quarter  sessions. 
The  jurisdiction  of  these  courts  is  now  r^ilated  by  the  5  &  6  Vict. 
c.  38,  s.  1,  which  enacts  that,  after  the  passing  of  that  act,  ^^  neither 
the  justices  of  the  peace  acting  in  and  for  any  county,  riding,  divi- 
sion or  liberty,  nor  the  reoonfer  of  any  borough,  shall,  at  any  session 
of  the  peace,  or  any  adjournment  thereof,  try  any  person  or  persons 
for  any  treason,  murder,  or  capital  felony,  or  for  any  felony  which, 
when  committed  by  a  person  not  previously  convicted  of  felony,  is 
punishable  by  transportation  beyond  the  seas  [now  penal  servitude] 
for  life,  or  for  any  of  the  following  offences :  1,  misprison  of  treason ;  2, 
offences  against  the  Queen's  title,  prert^ti  ve,  person,  or  *govem-  r*-|  ng 
ment,  or  against  either  house  of  Parliament ;  3,  offences  sub-  *- 
ject  to  the  penalties  of  praemunire ;  4,  blasphemy  and  offences  against 
religion ;  5,  administering  and  taking  unlawful  oaths  ;  6,  perjury  and 
subornation  of  perjury  ;  7,  making  or  suborning  any  other  person  to 
make  a  false  oath,  affirmation,  or  declaration,  punishable  as  perjury, 
or  as  a  misdemeanor ;  8,  forgery  ;  9,  unlawfully  and  maliciously  setting 
fire  to  crops  of  com,  grain,  or  pulse,  or  to  any  part  of  a  wood,  coppice, 
or  plantation  of  trees,  or  to  any  heath,  gorse,  furze  or  fern ;  10, 
bigamy  and  offences  against  the  laws  relating  to  marriage ;  11,  abduc- 
tion of  women  and  girls ;  12,  endeavoring  to  conceal  the  birth  of  a  child ; 
13,  offences  against  any  provision  of  the  laws  relating  to  bankrupts 
and  insolvents  ;  (repealed  by  32  &  33  Vict.  c.  62.  See  pod,  tit "  Bank- 
rupts'^) 14,  composing,  printing,  or  publishing  blasphemous,  seditious, 
or  defiunatory  libels;  15,  bribery;  16,  unlawftil  combinations  and 
conspiracies,  except  conspiracies  or  combinations  to  commit  any  offence 

>  The  court  will  not  grant  a  bill  of  particnlan  unless  satisfied  of  its  necessity  to  a 
Imir  and  impartial  trial.  Commonwealth  v.  McClure,  1  County  Ct.  Bep.  (Pa.)  182 ;  Com- 
monwealth V.  Wilson,  1  Chester  C.  B.  638. 

19 
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which  such  justices  or  recorder  respectively  have  or  has  jurisdiction  to 
try  when  committed  by  one  person;  17,  stealing,  or  fraudulently 
taking,  or  injuring,  or  destroying  records  or  documents  belonging  to 
any  court  oi  law  or  equity,  or  relating  to  any  proceeding  therein ; 
18,  stealing,  or  fraudulently  destroying,  or  concealing  wills,  or  testa- 
mentary papers,  or  any  aocument  or  written  instruments,  being,  or 
containing  evidence  of  the  title  to  any  real  estate,  or  any  interest  in 
lands,  titles,  tenements  or  hereditaments/^ 

By  the  24  &  25  Vict.  c.  96,  s.  87,  offences  mentioned  in  the  twelve 
previous  sections  (see  tit.  "  A^nts,  Bankers,  etc.,  Frauds  by  ")  are 
not  triable  at  any  quarter  sessions. 

In  Smith  v.  Reg.,  18  L.  J.,  M.  C.  207,  212,  it  was  held  that  the 
jurisdiction  of  a  recorder  of  a  borough  was  not  suspended  by  the 
arrival  of  the  judges  of  assize  in  the  same  county,  and  that  this  would 
apply  equally  to  the  jurisdiction  of  the  quarter  sessions  of  the  county. 
But  Coleridge,  J.,  said  it  was  better  for  the  quarter  sessions  not  to 
proceed  with  the  trial  of  prisoners  after  the  business  of  the  assizes  had 
commenced. 

If  the  court  have  not  jurisdiction,  the  defendant  may  take  ad- 
vantage either  by  a  plea  to  the  jurisdiction,  or,  if  it  appear  on  the 
record,  by  demurrer,  or,  as  it  seems,  by  motion  in  arrest  of  judgment, 
or  by  a  writ  of  error.  R.  v.  Hewitt,  R.  &  R.  158.  But  the  objection 
may  also  be  taken  under  the  general  issue,  and  this  is  by  fiur  the  most 
usual  course.^ 

Certiorari.  Any  proceeding  in  a  criminal  court  may  be  removed 
by  a  writ  of  certiorari  into  the  Court  of  Queen^s  Bench,  which  writ 
is  issued  by  that  court.  It  is  demandable  as  of  right  by  the  crown; 
R.  v.  Eaton,  2  T.  R.  89 ;  and  issues,  as  of  course,  where  the  attorney- 
general  or  other  officer  of  the  crown  applies  for  it,  either  as  prose- 
cutor, or  as  prosecuting,  the  defence  on  behalf  of  the  crown ;  la. ;  R. 
V.  Lewis,  4  Burr.  2458 ;  and  this,  even  though  the  certiorari  is  ex- 
pressly taken  away  by  statute ;  for,  unless  named,  the  crown  is  not 
bound.  By  analogy  the  certiorari  was  formerly  granted,  almost  of 
course,  to  private  prosecutors,  who  were  said  to  represent  the  crown. 
But  now  by  the  5  &  6  Will.  4,  c.  33,  s.  1,  no  writ  of  certiorari  can 
issue  from  the  court  of  Q.  B.  at  the  instance  of  any  one,  except  the 
attorney-general,  without  motion  first  made  in  court,  or  to  a  judge 
in  chambers,  and  leave  obtained,  in  the  same  manner  as  if  the 
*1 971  *^PP^^^^^°  were  made  by  the  defendant.  By  the  16  &  1 7  Vict 
J  c.  30,  s.  4,  after  reciting  that  by  reason  of  the  establishment  of  a 
court  of  criminal  appeal,  the  removal  of  indictments  by  writ  of  certiorari 
in  seldom  necessary  for  the  decision  of  questions  of  law,  but  is  never- 
theless sometimes  resorted  to  for  the  purpose  of  expense  and  delay, 
it  is  enacted,  '^  that  no  indictment,  except  indictments  against  bodies 
corporate  not  authorized  to  appear  by  attorney  in  the  court  in  which 

^  Where  the  defendant  was  asked  by  the  justice  whether  he  wished  a  trial  by  juryy 
And  declared  that  he  did  not,  it  is  no  violation  of  his  constitution&l  right,  that  he 
tried  by  the  justice.    Ward  v.  People,  30  Mich.  116. 
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the  indictment  is  preferred,  shall  be  removed  into  the  court  of  Q.  B., 
or  into  the  Central  Criminal  Court  by  writ  of  oertiorari,  either  at  the 
instance  of  the  prosecutor  or  of  the  defendant  (other  than  the  attor- 
ney-general acting  on  behalf  of  the  crown),  unless  it  be  made  to 
appear  to  the  court  from  which  the  writ  is  to  issue,  by  the  party 
applying  for  the  same,  that  a  &ir  and  impartial  trial  of  the  case  cannot 
be  had  m  the  court  below,  or  that  some  question  of  law  of  more  than 
usual  difficulty  and  importance  is  likely  to  arise  upon  the  trial,  or  that 
a  view  of  the  premises  in  respect  whereof  any  indictment  is  preferred, 
or  a  special  jury,  may  be  required  for  the  satis&ctory  trial  of  the 
same/  By  s.  5  no  certiorari  is  to  issue  unless  reco^zance  is  given 
for  the  payment  of  costs.  See  R.  v,  Wilkes,  5  E.  &  B.  690,  85  E.  C. 
L.;  R.  V.  Jewell,  7  E.  &  B.  140,  90  E.  C.  L.;  R.  v.  Mayor  of  Man- 
chester, Id.  453. 

It  has  been  held  that  the  mere  necessity  for  a  special  jury  was  not 
alone  sufficient  ground  for  granting  the  writ ;  R.  v.  Green,  1  Wil. 
Wol.  &  Hod.  35.  A  much  stronger  case  of  difficulty  would  have  to 
be  made  out  now  than  formerly ;  see  R.  v.  Wartnaby,  2  Ad.  &  E.  435, 
22  E.  C.  L.;  R.  v.  Duchess  of  Kingston,  Cowp.  283.  The  rule  has 
been  granted  on  the  ground  of  a  reasonable  probability  of  partiality  in 
the  jurisdiction  within  which  the  indictment  would  oAerwise  be  tried, 
in  cases  where  the  charge  had  been  made  the  subject  of  much  public 
discussion ;  R.  v.  Mead,  3  D.  &  R.  301  ;  R.  v.  Lever,  1  Wil.  Wal.  & 
Hod.  35 ;  where  the  person  accused  is  a  person  of  influence  in  the 
court  below ;  Reban  v.  Trevor,  4  Jur.  292 ;  R.  v,  Grover,  8  Dowl. 
P.  C.  325 ;  R.  v.  Jones,  2  Har.  &  W.  293 ;  where  the  prosecutor  or 
his  attorney  is  sheriff  or  undersheriff ;  R.  v.  Webb,  2  lor.  1068 ;  R. 
t7.  KnatchbuU,  1  Selw.  150.  The  affidavit  on  which  the  application 
is  made  should  state  the  particular  &cts  relied  on  very  explicitly.  R. 
r.  Green,  ybi  mpra;  R.  t?.  Jowle,  5  Ad.  &  E.  539,  31  E.  C.  L. 

By  the  60  Geo.  3,  c.  4,  s.  4  (repealed  14  &  15  Vict.  c.  100,  s.  26), 
the  certiorari  might  ^be  applied  for  before  the  indictment  was  found 
for  a  misdemeanor.  The  effect  of  the  writ  is  to  remove  all  pro- 
ceedings described  therein,  which  have  taken  place  between  the 
tede  and  return.  R.  v.  Battams,  1  East,  298  ;  2  Hawk.  c.  27,  s.  23. 
Where  there  are  several  defendants,  all  should  concur  either  on  their 
own  behalf,  or  on  behalf  of  the  applicant  R.  v.  Hunt,  2  Chit.  Rep. 
130. 

If  the  defendant  remove  an  indictment  by  certiorari  he  will,  if  con- 
victed, be  liable  for  costs  to  the  prosecutor  or  party  grieved,  on  the 
counts  on  which  he  is  convicted.  5  &  6  W.  &  M.  c.  11,  s.  3 ;  (en- 
larged by  5  &  6  Will.  4,  c.  33,  s.  2  ;  16  &  17  Vict  c.  30,  s.  5,  see 
preceding  page) ;  R.  v.  Hawdon,  11  Ad.  &  E.  143,  39  E.  C.  L.;  R.  v. 
Oastler,  L.  K.  9  Q.  B.  132 ;  43  L.  J.,  M.  C.  89.  See  1  Bum's  Jus. 
30th  ed.  653;  Arch.  C.  L.  105,  18th  ed. 

As  to  writa  of  certiorari,  to  remove  trials  to  and  from  the  Central 
Criminal  Court,  see  the  4  &  5  Will.  4,  c.  36,  s.  16 ;  9  &  10  Vict  c. 
24,  s.  3 ;  19  &  20  Vict.  c.  16 ;  R.  v.  Castro,  6  Ap.  Ca.  229  ;  50  L.  J., 
H.  L.  497;  podjtit  "Venue." 
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*iQQi       *-^  ^  ^^^^®^  ^^  indictments  for  non-repair  of  highways  re- 
-I  moved  by  certioraH,  see  pody  tit.  "High^^'ays,  Costs,  eta" 
As  to  the  practice  relating  to  writs  of  certiorari  generally,  see  Cor- 
ner's Crown  I^ractioe. 

Arraignment  in  GeneraL  For  arraignment  on  previous  convic- 
tion, see  posty  p.  224.  A  person  indicted  for  felony  must  in  all  cases 
appear  in  person  and  be  arraigned,  but  this  does  not  apply  to  misde- 
meanors. 1  Chitt.  C.  L.  414  ;  4  Bl.  C.  375.  On  an  indictment  or 
information  for  a  crime  less  than  felony^  the  defendant  may,  by  favor 
of  the  court,  appear  by  attorney,  and  this  he  may  do  as  well  before 
plea  pleaded  as  afterwards  unto  conviction.  R.  v.  Bacon,  1  Lev.  146 ; 
Keilw.  165.^  In  all  cases  of  felony  the  prisoner  must  take  his  place 
within  the  dock.  R.  v.  Douglass,  Carr.  &  M.  193,  41  E.  C.  L. ;  and 
see,  also,  R.  v.  Zulueta,  1  C.  &  K.  215,  47  E.  C.  L.* 

The  arraignment  consists  of  three  parts  ;  the  calling  the  prisoner  to 
hold  up  his  hand,  the  reading  over  the  indictment  to  him,  and  the 
asking  nim  whether  he  is  guilty  or  not  guilty.  2  Hale,  219.'  If  the 
prisoner  upon  his  arraignment  refuse  to  answer,  it  becomes  a  question 
whether  it  is  of  malice,  or  whether  he  is  mute  by  the  visitation  of 
God.  The  court  will  in  such  case  direct  a  jury  to  be  impannelled, 
who  are  immediately  returned,  R.  v.  Jones,  1  Leach,  102,  fi^m  amongst 
the  bystanders.  1  Chitty,  C.  L.  424,  The  prisoner's  counsel  may 
address  the  jury  and  call  the  witnesses,  for  the  affirmative  of  the  issue 
is  on  him.  R.  v.  Roberts,  Carr.  C.  L.  57.  Where  the  verdict  of  mute 
by  the  visitation  of  Qod  is  returned,  the  court  will  order  the  trial  to 
proceed,  if  the  prisoner  is  competent  in  intellect,  and  can  be  made  to 
understand  the  nature  of  the  proceedings  against  himself.  Thus 
where  it  appeared  that  a  prisoner,  who  was  found  mute,  had  been  in 
the  habit  of  communicating  by  means  of  signs,  and  a  woman  was 
called  who  stated  that  the  prisoner  was  capable  of  understanding  her 
by  means  of  signs,  he  was  arraigned,  put  upon  his  trial,  convicted  of 
simple  larceny,  and  received  sentence  of  transportation.  R.  v.  Jones, 
1  Leach,  102  ;  1  Russ.  by  Greav.,  4th  ed.,  p.  11,  note  (m).  So  where 
a  prisoner,  who  was  found  mute,  could  read  and  write,  the  indictment 
was  handed  to  him  with  the  usual  questions  written  upon  paper. 

filoomington  v.  Heiland,  67  DL  278. 

'  People  V.  Beauchamp,  49  Cal.  41. 

'  Where  the  defendant,  when  arraigned,  obtains  time  to  plead,  he  waives  all  defects. 
People  V.  Lightner,  49  Cal.  226.  Arraignment  and  plea  are  neoesBarjr  steps  to  a  valid 
and  regular  conviction.  They  are  an  essential  ingredient  of  the  verdict  Their  omis- 
sion cannot  be  supplied  by  a  presimiption  of  regalarity.  Grigg  v.  People,  31  Mich. 
471.  ^Vhere  there  is  no  arraignment  on  record,  the  judgment  wul  be  reversed.  State 
n.  Vanhook.  88  Mo.  105.  The  trial  of  a  prisoner  without  a  plea  is  erroneonsy  hot  the 
error  must  oe  presented  by  a  motion  for  a  new  trial,  not  by  a  writ  of  error.  Billings 
f.  State,  107  Ind.  54.  It  is  iio  ground  ibr  setting  a  judgment  of  conviction  aside,  where 
the  thai  has  been  held  as  if  on  a  plea  of  not  guilty,  and  the  defendant  has  neglected 
to  plead.  State  V.  Greene,  66  la.  11 ;  State  v.  Hayo^  67  la.  27.  When  the  defendant 
files  no  plea  no  issue  is  joined,  and  the  verdict  of  the  jury  is  a  nullity,  and  no  judg- 
ment can  be  pronounced  on  it  State  v.  Cunningham.  A  N.  C.  824.  Kefusal  to  ^lead 
on  arraignment  is  no  waiver,  and  entry  of  a  plea  on  defendant's  behalf  will  not  aid  an 
invalid  complaint    People  v.  Gregoi  y,  30  Mich.  371. 
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After  he  had  pleaded,  and  stated  in  writing,  that  he  had  no  objection 
to  any  of  the  jury,  tlie  trial  proceeded.  The  judge's  note  of  the  evi- 
dence was  handed  to  him,  after  the  examination  of  each  witness,  and 
he  was  asked  in  writing  if  he  had  any  question  to  put.  The  proof  on 
the  part  of  the  prosecution  being  insufficient,  he  was  acquitted  without 
being  called  upon  for  his  defence.  R.  r.  Thompson,  2  Lew.  C.  C. 
137.  So  the  jury  having  found  that  the  priaoner  was  mute  by  visita- 
tion of  God,  and  then,  being  sworn  to  tir  whether  he  was  of  sound 
mind,  found  that  he  was,  his  counsel  pleaded  not  guilty  for  him,  and 
the  trial  proceeded  in  the  usual  manner  and  the  evidence  was  not  in- 
terpreted to  the  defendant.  B.  v.  Whitfield,  3  C.  &  K«  121,  coram 
Williams,  J. 

But  where  a  prisoner  is  deaf  and  dumb,  and  cannot  be  made  to 
comprehend  the  nature  of  the  proceedings  and  the  details  of  the 
evidence,  the  proper  course  is,  after  the  jury  have  found  him  mute  by 
the  visitation  of  God,  to  reswear  the  jury  to  inquire  whether  he  is 
able  to  plead  to  the  indictment ;  and  if  that  be  found  in  the  negative, 
then  to  swear  them  again,  to  inquire  if  the  prisoner  be  sane  or 
not,  and  if  the  jury  find  him  to  be  insane,  the  judge  will  order  him 
*to  be  confined  unaer  the  39  &  40  Greo.  3,  c.  94,  s.  2,  pod.  r^Kioq 
^'  There  are  three  points  to  be  inquired  into.  Ist  Whether  the  1- 
prisoner  is  mute  of  malice  or  not  2nd.  Whether  he  can  plead  to 
the  indictment  qr  not.  3rd.  Whether  he  is  of  sufficient  intellect  to 
comprehend  the  course  of  proceedings  at  the  trial  so  as  to  make  a 
proper  defence."  R.  v.  Pritchard,  7  C.  &  P.  303,  32  E.  C.  L. ;  R.  t?. 
Dyson,  Id.  305  (n)  ;  R.  v.  Berry,  L.  R.  1  Q.  B.  D.  447 ;  45  L.  J.,  M. 
C.  123. 

If  the  prisoner  stands  mute  of  malice,  or  will  not  answer  directly 
to  the  indictment,  or  information  ffor  tr^ison,  felony,  piracy,  or  mis- 
demeanor), it  is  enacted  by  the  7  <£  8  Geo.  4,  c.  28,  s.  2,  tliat  in  every 
such  case  it  shall  be  lawfiil  for  the  court,  if  it  shall  so  think  fit,  to 
order  the  proper  officer  to  enter  a  plea  of  "  not  guilty  "  on  behalf  of 
such  person,  and  the  plea  so  entered  shall  have  die  same  effect  as  if 
such  person  had  actually  pleaded  the  same.^  And  where  the  prisoner, 
who  was  indicted  for  munler,  remained  mute  of  malice,  Erie,  J.,  re- 
fused to  assign  counsel  for  his  defence,  as  the  prisoner's  assent  could 
not  under  the  circumstances  be  given.  R.  v.  Yscuado,  6  Cox,  C.  C. 
386. 

Where  the  prisoner  reftised  to  plead,  on  the  ground  that  he  had 
already  pleaded  to  an  indictment  for  the  same  offence,  (which  had 
been  tried  before  a  court  not  having  iurisdiction),  it  was  held  that  the 
court  might  order  a  plea  of  "  not  guilty  "  to  be  entered  for  him  under 
the  above  statute.    R.  t?.  Bitton,  6  C.  &  P.  92,  26  E.  C.  L. 

In  cases  of  insanity  it  is  enacted  by  the  39  &  40  Geo.  3,  c  94,  s.  2, 
that  if  a  person,  indicted  for  any  offence  appears  insane,  the  court 
may,  on  his  arraignment,  order  a  jury  to  be  impannelled  to  try  the 
sanity,  and  if  they  find  him  insane,  may  order  the  finding  to  be  re- 
corded, and  the  insane  person  to  be  kept  in  custody  till  his  majesty's 

^  United  States  V.  Hare,  3  Wheelex^s  a  C.  285.    & 
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pleasure  be  known.  The  question  la  whether  the  prisoner  has  sufficient 
understanding  at  the  period  of  arraignment  to  understand  the  charge, 
and  it  is  immaterial  to  show  that  at  other  times  insanity  has  shown 
itself.     R.  V.  Keary,  14  Cox,  C.  C.  143.^ 

The  latter  section  applies  to  misdemeanors  as  well  as  to  felonies.  R. 
V.  Little,  Russ.  &  Ry.  430. 

When  a  jury  is  impannelled  to  try  the  sanity  of  a  prisoner  under 
this  section,  the  ooiinsel  for  the  prosecution  begins  and  calls  his  wit- 
nesses to  prove  the  sanity  of  the  prisoner.  Per  Williams,  J.,  R.  v. 
Davies,  3  C.  &  K.  328. 

Where  a  party  was  indicted  for  a  misdemeanor  in  uttering  seditious 
words,  and  upon  his  arraignment  refused  to  plead,  and  showed  symp- 
toms of  insanity,  and  an  inquest  was  forthwith  taken  under  the  above 
statute  to  try  whether  he  was  insane  or  not,  it  was  held,  1st,  that  the 
jury  might  form  their  own  judgment  of  the  present  state  of  the  de- 
fendant's mind  from  his  demeanor,  while  the  inquest  was  being  taken, 
and  might  thereupon  find  him  to  be  insane  without  any  evidence  being 
given  as  to  his  present  state ;  2nd,  that  upon  the  prisoner  showing 
strong  symptoms  of  insanity  in  court  during  the  taking  of  the  inquest, 
it  beaime  unnecessary  to  ask  whether  he  would  cross-examine  witr 
nesses  on  the  inquest,  or  would  offer  any  remarks  on  evidence.  R.  v, 
Goode,  7  A.  &  E.  536,  34  E.  C.  L. 

See  further  as  to  the  mode  of  dealing  with  prisoners  found  to  be  in- 
sane, po^,  tit.  "  Insanity." 

Postponing  the  trial.  No  traverse  is  allowed  in  case  of  felony,  but 
where  the  courts  deem  it  necessary  for  the  purpose  of  justice,  they 
*20m  *^^^^  postpone  the  trial  until  the  next  assizes  or  session. 
J  And  now  misdemeanors  are  put  on  the  same  footing  in  this  re- 
spect as  felonies ;  the  14  &  15  Vict.  c.  100,  s.  27,  enacting  that  "  no 
person  prosecuted  shall  be  entitled  to  traverse  or  postpone  the  trial 
of  any  mdictment  found  against  him  at  any  session  of  the  peace, 
session  of  oyer  and  terminer,  and  general  gaol  delivery :  provided 
always,  that  if  the  court,  upon  the  application  of  the  person  so  indicted 
or  otherwise,  sliall  be  of  opinion  that  he  ought  to  be  allowed  a 
further  term,  either  to  prepare  for  his  defence  or  otherwise,  such  court 
may  adjourn  the  trial  of  such  person  to  the  next  subsequent  session, 
upon  such  terms  as  to  bail  or  otherwise  as  to  such  court  shall  seem 
meet,  and  may  respite  the  recognizances  of  the  prosecutor  and  wit- 
nesses accordingly,  in  which  case  the  prosecutor  and  witnesses  shall 
be  bound  to  attend  to  prosecute  and  give  evidence  at  such  subsequent 
session  without  entering  into  any  fresh  recognizances  for  that 
purpose." 

Instances  have  occurred  in  which  a  principal  witness  has  been  of 
such  tender  years  and  so  ignorant  as  not  to  understand  the  nature  and 
obligation  of  an  oath,  that  the  judge  has  ordered  the  trial  to  be  put 
off  until  the  next  assizes,  and  directed  the  child  in  the  meantime  to 

^  Insanity  at  the  time  of  trial  must  be  decided  as  an  issae  by  the  jury  before  they 
proceed  to  try  the  issue  of  guilt.    State  v.  Haywood,  94  N.  C.  847. 
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be  instructed  in  religion.  Ante,  p.  116.  Also  where  it  appears  by 
affidavit  tliat  a  necessary  witness  for  the  prisoner  is  ill.  R.  t;. 
Hunter,  3  C.  &  P.  591,  14  E.  C.  L.,  or  that  a  witness  for  the  prose- 
cution is  ill  (see  antej  p.  71),  or  unavoidably  absent,  or  is  kept  out  of  the 
way  by  the  contrivance  or  at  the  instigation  of  thf  prisoner,  the 
court  will  postpone  the  trial,  unless  it  appear  tliat  the  requirements 
of  justice  can  be  satisfied  by  reading  the  witness's  depositions  before  a 
magistrate. 

If  it  is  moved  on  the  part  of  the  prosecution  in  a  case  of  felony,  to 
put  off  the  trial  on  the  ground  of  absence  of  a  material  witness,  the  judge 
will  require  an  affidavit  stating  the  points  which  the  witness  is  expected 
to  prove,  in  order  to  form  a  juagment  whether  the  witness  is  a  material 
one  or  not.  R.  v.  Savage,  1 C.  &  K.  75, 47  E.  C.  L.*  An  affidavit  of  a 
surgeon,  that  the  witness  is  the  mother  of  an  unweaned  child  afflicted 
with  an  inflammation  of  the  lungs,  who  could  neither  be  brought  to  the 
assize  town  nor  separated  from  the  mother  without  danger  to  life,  is  a 
sufficient  ground  on  which  to  found  a  motion  to  postpone  the  trial.  Id. 
Where  a  prisoner's  counsel  moved  to  postpone  a  trial  for  muixler,  on 
an  affidavit  which  stated  that  one  of  the  witnesses  for  the  prosecution, 
who  had  been  bound  over  to  appear  at  the  assizes  was  absent,  and  that 
on  cross-examination  this  witness  could  give  material  evidence  for  the 
prisoner,  Cresswell,  J.,  after  consulting  Patteson,  J.,  held  that  this  was 
a  sufficient  ground  for  postponing  the  trial,  without  showing  that  the 
prisoner  had  at  all  endeavored  to  procure  the  witness's  attendance,  as  the 
prisoner  might  reasonably  expect,  from  the  witness  having  been  bound 
over  that  he  would  appear.  R.  v.  Macarthy,  Carr.  &  M.  625, 41 E.  C.  L. 
In  R.  V.  Palmer,  6  C.  &  P.  652, 25  E.C.  L.,  the  Judges  of  the  Central 
Criminal  Court  postponed  until  next  session  the  presentment  of  a  bill 
for  a  capital  offence  to  the  grand  jury,  upon  the  affidavit  of  the  attop- 

^  The  coart  in  its  discretion  will  grant  a  continnance  where  witnesses  are  absent 
and  the  case  of  defence  is  not  prepared,  but  the  affidavit  must  clearly  show  that  the 
witnesses  are  important  and  can  oe  secured  by  delay,  and  that  the  facts  they  will 
testify  to  cannot  be  proved  otherwise.  Dacey  o.  People,  116  lU.  555.  Befusal  to 
grant  a  continuance  is  no  ground  for  a  new  trial.  Lamar  r.  State,  63  Miss.  265.  The 
reading  of  the  testimony  of  an  absent  witness,  by  agreement,  in  order  to  avoid  a  poetr 
ponement  will  not  preclude  the  State  from  introducing  the  absent  witness,  if  possible, 
oefore  the  conclusion  of  the  evidence.  Hackett  v.  State,  13  Tex.  App.  406.  An  ad- 
mission on  the  part  of  the  State  of  the  fact  that  shots  were  fired  from  a  certain 
window,  to  avoid  a  continuance,  does  not  necessarily  pi-eclude  the  State  from  showing 
that  certain  persons  standing  near  heard  no  shots.  While  inadmissible  to  contradict 
the  fact  admitted,  such  evidence  might  be  competent  for  other  purposes.  Burchfield 
V.  State,  82  Ind.  580.  When  the  testimony  of  an  absent  witness  is  read  by  agreement, 
it  is  error  for  the  judge  in  his  chaxge  to  draw  any  distinction  between  such  testimony 
and  that  of  the  witnesses*  present.  State  f.  Underwood,  75  Mo.  230.  Nor  is  the  ad- 
mission of  such  testimony,  under  a  statute  authorizing  it^  a  violation  of  the  constitu- 
tional provision  that  accused  shaU  have  compulsory  process  for  his  witnesses.  Id. 
An  affidavit  for  a  continuance  for  want  of  witnesses  is  insufficient  which  fails  to  show 
when  attachments  for  them  issued  and  to  whom  they  were  delivered.  Bowman  v.  State, 
40  Tex.  8.  A  continuance  for  absence  of  plaintif!)  a  material  witness,  was  held  to  be 
properly  refused  when  it  appeared  no  diligence  had  been  used  to  obtain  his  deposi- 
tion. Smith  P.  Cunningham,  9  Phila.  (Pa.)  96;  Campbell  v.  Blanke,  13  Kan.  62; 
State  V.  Lange,  59  Mo.  418 ;  Guagando  v.  State,  41  Tex.  626.  No  evidence  will  be 
Jbeaid  to  contradict  an  affidavit  for  a  continuance.  Wick  v.  Weber,  64  111.  167 ;  Quincv 
Whig  Co.  V,  Tillson,  67  111.  351.  But  the  State  may  show  that  the  witness  is  a  fugi- 
tive m>m  justice,  and  cannot  be  introduced.    People  i/.  Cleveland,  49  CaL  577. 
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ney  for  the  prosecution,  that  a  witness  whose  evidence  was  sworn  to 
be  material,  was  too  ill  to  attend,  and  they  refused  to  refer  to  the 
deposition  of  the  witness  to  ascertain  whether  he  deposed  to  material 
facts.  Where  in  a  case  of  murder  committed  in  Newcastle-upon- 
Tyne,  which  had  created  CTeat  excitement,  a  newspaper  published  in 
the  town  had  spoken  of  tne  prisoner  as  die  munierer,  and  several 
journals  down  to  the  time  of  the  assizes  had  published  paragraphs, 
*20n  *™ply^  ^^  tending  to  show  his  guilt,  and  it  appeared  mat  the 
•J  jurors  at  such  assizes  were  chosen  from  within  a  circle  of  fifteen 
miles  round  Newcastle,  where  such  papers  were  chiefly  circulated,  but 
that  at  the  summer  assizes  they  would  be  taken  from  the  more  distant 
parts  of  the  county  of  Northumberland  (into  which  the  indictment 
nad  been  removed^  Alderson  and  Parke,  BjB.,  postponed  the  trial  until 
the  following  assizes.  Alderson,  B.,  however,  said,  "  I  yield  to  the 
peculiar  circumstances  of  the  case,  wishing  it  to  be  understood  that  I 
am  by  no  means  disposed  to  encourage  a  precedent  of  this  sort."  B. 
V.  Bolam,  Newcastle  Spring  Ass.  1839,  MS.;  2  Moo.  &  B.  192.  See 
also  R.  V.  Joliffe,  4  T.  R.  285.  And  in  R  v.  Johnson,  2  C.  &  K. 
354,  the  same  learned  judge  refused  to  postpone  the  trial  of  a  prisoner 
charged  with  murder,  on  the  ground  that  an  opportunity  might  be 
thereby  afforded  of  investigating  the  evidence  and  dbaracters  of  certain 
witnesses  who  had  not  been  examined  before  the  committing  magis- 
trate, but  who  were  to  be  called  for  the  prosecution  to  prove  previous 
attempts  by  the  prisoner  on  the  life  of  the  deceased.  A  trial  for 
murder  was  postponed  till  the  next  assizes  by  Channell,  B.,  upon  an 
affidavit  of  a  mraical  man  as  to  a  witness  being  unable  to  travel, 
although  such  witness  was  not  examined  before  the  magistrate,  ana ' 
although  the  trial  had  been  fixed  for  a  particular  day.  R.  v.  Law- 
rence, 4  F.  &  F.  901. 

In  general  a  trial  will  not  be  postponed  to  the  next  assizes  before  a 
bill  is  found.  R.  t?.  Heesom,  14  Cox,  C.  C.  40.  But  where  it  was 
shown  that  the  attendance  of  witnesses,  inmates  of  a  workhouse  in 
which  small-pox  had  broken  out,  was  necessary,  Bagallay,  L.  J.,  did 
not  require  any  bill  to  be  sent  up  before  the  grand  jury  but  postponed 
the  trial  to  the  next  assizes,  admitting  the  prisoner  to  bail  in  the  mean- 
time. R.  V.  Taylor,  15  Cox,  C.  C.  8.  No  objection  appears  to  have 
been  taken  on  the  part  of  the  prisoner  to  the  postponement. 

In  no  instance  will  a  trial  be  put  off  on  account  of  the  absence  of 
witnesses  to  character.     R.  r.  Jones,  8  East,  34. 

Where  the  prisoner  applies  to  postpone  the  trial,  he  will  be  remanded 
and  detained  in  custody  till  the  next  assizes  or  sessions,  or  will  be  ad- 
mitted to  bail,  but  he  is  never  required  to  pay  the  costs  of  the  prose- 
cutor. R.  V.  Hunter,  3  C.  &  P.  591, 14  E.  C.  L.  Where  the  appli- 
cation is  by  the  prosecutor,  the  court  in  its  discretion  will  either  detain 
the  prisoner  in  custody,  or  admit  him  to  bail,  or  discharge  him  on  his 
own  recognizances.  R.  v.  Beardmore,  7  C.  &  P.  497,  32  E.  C.  L.  R. 
V.  Parish,  Id.  782 ;  R.  v.  Osborne,  Id.  799  ;  see  also  R.  v.  Crowe,  4  C. 
&  P.  251,  19  E.  C.  L.  A  motion  to  put  off  a  trial  on  an  indictment 
for  felony  made  on  behalf  of  the  prisoner,  cannot  be  entertained  until 


POSTPONING  TRIAL.  297 

after  plea  pleaded.  R.  v.  Bolam^  2  Moo.  &  R.  192.  Previous  to  the 
spring  assizes  A.  was  committed  to  take  his  trial  for  shooting  B.  The 
trial  was  postponed  till  the  summer  assizes^  on  the  ground  that  B. 
(who  shortly  afterwards  died)  was  too  ill  from  his  wounds  to  attend  to 
give  evidence.  At  the  summer  assizes  a  true  bill  was  found  against 
A.  for  the  murder  of  B.^  and  an  application  was  made  to  put  off  the 
trial  until  the  following  spring  assizes,  on  account  of  the  ulness  of  a 
material  witness.  Williams,  J.,  grantea  the  application,  and  held  that 
A.  was  not  entitled  to  his  discharge  under  the  seventh  section  of  the 
Habeas  Corpus  Act  R.  v.  Bowen,  9  C.  &  P.  509,  38  E.  C.  L. ;  see 
R.  V.  Chapman,  8  C.  &  P.  658,  34  E.  C.  L.* 

The  application  should  be  made  before  the  prisoner  is  given  in 
charge  to  the  jury,  as  it  is  very  doubtful  whether,  if  the  adjournment 
*of  the  trial  involved  a  discharge  of  the  jury,  it  would  be  r*oo2 
granted.  See  pod,  p.  222.  It  seems  that,  aner  the  prisoner  is  1- 
given  in  charge,  a  judge  has  no  authority  to  adjourn  the  trial  till  an- 
other day  on  account  of  the  absence  of  witnesses.  See  R.  v.  Parr,  2 
F.  &  F.  861.'  Ab  to  cost  upon  postponement,  see  pod,  '^  Costs,''  p. 
241. 

Plea.  There  are  several  kinds  of  pleas  in  criminal  cases,  but  the 
only  ones  that  are  at  all  likely  to  occur  in  ordinaiy  practice  sve  the 
three  special  pleas,  autrefois  acquit,  autrefois  convict  and  pardon,  and 
the  general  issue  of  not  guilty.  As  to  refusal  or  inability  to  plead  see 
ante,  title  ^^Arraignment,*'  p.  198. 

Special  pleas.  The  mode  in  which  the  first  two  of  these  pleas  are 
pleaded  is  r^ulated  by  the  14  &  15  Vict  c  100,  s.  28,  which  provides 
that  in  any  plea  of  autrefois  convid  or  autrefois  acquit,  it  shall  be 
sufficient  for  any  defendant  to  state  that  he  has  been  lawfully  convicted 
or  acquitted,  as  the  case  may  be,  of  the  offence  charged  in  the  indict* 
ment.  They  may  be  pleaded  ore  tenus?  If  the  plea  be  found  a^inst 
the  prisoner,  he  Avill  then,  if  he  have  not  already  done  so,  be  allowed 
in  mvorem  vitoe  to  plead  over  to  the  felony.  R.  v.  Birchenough,  7  C. 
&  r,  575,  32  E.  C.  L.  But  in  misdemeanors  either  plea  must  be 
pleaded  alone,  for  the  plea  is  a  plea  in  bar,  and  the  defendant  cannot 
plead  over.  R.  v.  Taylor,  3  B.  ife  C-  502,  10  E.  C.  L.  1  Chitt.  Cr. 
Law,  451.* 

^  Where  a  motion  to  continue  a  case  is  made  and  ovemiled  it  is  not  error  in  the 
jndge  to  refuse  to  hear  another  motion  hased  on  different  grounds,  known  at  the  time 
of  the  previous  motion,  not  then  made  or  suggested.    Brinklej  v.  State,  54  Ga.  371. 

'  It  is  too  late  to  ask  for  a  continuance  after  trial  is  hegun.  People  v.  Beam,  G6  Cal. 
394 

'  Where  the  second  trial  is  in  the  same  court,  the  pleas  of  autrrfoU  aequUj  etc^  need 
not  he  specially  pleaded.  The  court  is  hound  to  take  cognizance  of  them.  Bobinson 
V.  State,  21  Tex.  App.  160. 

*The  old  distinction  taken  in  this  respect  between  felonies  and  misdemeanors  is  re- 
jected in  the  United  States.  United  States  v.  Williams,  1  Dillon,  485 ;  Barge  r.  Com- 
monwealth, 3  P.  <&  Watts,  262;  Foster  v.  State,  8  W.  <&  S.  77:  Boss  v.  State,  9  Mo. 
687. 
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Tlie  onus  of  proving  these  pleas  lies  upon  ihe  defendant  By  the 
14  &  15  Vict.  c.  99,  s.  13,  it  is  provided  that  it  shall  not  be  necessary 
to  produce  the  record  of  the  conviction  or  acquittal  of  any  person  or 
a  copy  thereof,  but  it  shall  be  sufficient  to  produce  a  certified  copy. 
See  the  section,  anie^  p.  165.  If  the  record  has  not  been  made  up, 
the  court  will  postpone  the  case  in  order  that  it  may  be  done ;  R.  v. 
Bowman,  6  C.  &  P.  337 ;  and  the  Court  of  Queen  s  Bench  ^vill,  if 
necessary,  grant  a  mandamuB  for  that  purpose ;  R.  v.  35.  of  Middlesex, 
6  B.  &  Ad.  1113,  27  E.  C.  L.  When  the  second  indictment  is  pre- 
ferred at  the  same  assizes  as  the  first,  the  original  indictment  and  min- 
utes of  the  verdict  are  receivable  in  evidence  in  support  of  the  plea 
without  a  record  being  dra\vn  up.  R.  t?.  Pariy,  7  C.  &  P.  836,  32 
£.  C.  L. 

The  jury  have  to  try  these  pleas  as  a  matter  of  fact.  In  mdrefois 
acquit  it  is  necessary  to  prove  that  the  prisoner  could  have  been  con- 
victed on  the  first  indictment  of  the  offence  charged  in  the  second.^ 
This  appears  by  the  record,  but,  as  was  pointed  out  by  Parke,  B.,  in 
R.  V.  Bird,  2  Den.  C.  C.  94—98,  something  more  is  necessary ;  because, 
as  the  language  of  an  indictment  describing  any  offence  is  in  general 
not  material  as  to  tlie  date  or  place,  or  many  other  circumstances,  the 
indictment  would  be  equally  descriptive  of  many  offences  of  the  same 
character,  and  an  acquittal  of  the  offence  chained  on  one  indictment, 
describing  it  in  proper  terms  sufficient  in  point  of  law,  would  be  an 
acquittal  of  every  offence  of  the  same  sort,  and  against  the  same  per- 
son. The  learned  baron  then  says,  "This  being  clearly  the  rule, 
there  would  not  be  much  difficulty  in  applying  it  to  an  ordinary 
charge  of  felony — larceny,  for  instance,  oi  the  goods  of  A.  B.,  or  an 

*  Wilson  V,  State,  24  Conn.  57  ;  HaaBcU  v.  Nutt,  14  Tex.  260.  When  the  verdict  of 
a  jury  amoants  to  an  acquittal  from  the  ofienco  specifically  chaifped  in  the  indictment 
it  will  bar  another  prosecution  for  the  same  offence.  Morman  v.  State,  24  Miss^  54. 
The  plea  of  autn^ois  convict  is  sufficient  when  the  evidence  necessaiy  to  support  the 
second  indictment  would  have  sustained  the  first,  and  also  whenever  the  proof  shows 
the  second  case  to  be  the  same  transaction  with  the  first.  Boberts  v.  State,  14  Ga.  8. 
Double  pleading  is  not  allowable  in  criminal  cases.  Therefore  if  a  party  pleads  a 
former  conviction,  and  also  not  guilty,  the  latter  plea  should  be  treated  as  a  nullity. 
State  V.  Copehmd,  2  Swan,  626;  Nauer  v.  Thomas,  13  Allen,  572;  State  v.  Potter,  1 
PhiL  (Law),  338.    8. 

Under  a  plea  of  autr^ou  conviei  the  burden  is  upon  the  defendant  to  prove  clearly 
that  the  ofience  now  charged  and  that  embraced  in  the  former  indictment  are  the 
same.  Cooper  v.  State,  47  Ind.  61.  The  identity  of  the  offence  must  be  averred  in 
the  plea.  Pope  v.  State,  63  Miss.  53.  Conviction  of  foreerv  of  a  bond  bars  a  trial 
for  forgery  of  the  mortgage  it  accompanies.  People  r.  Pedc,  4  N.  Y.  Crim.  Bep.  148. 
A  plea  of  " caUrefoii  o/eqad^  is  not  sustained  by  proof  of  an  aoc^uittal,  under  a  former 
inaictment,  of  acts  of  which  the  defendant  could  not  be  convicted  under  the  second 
indictment.  McCoy  v.  State,  46  Ark.  141.  The  ofiences  must  be  the  same  both  in 
law  and  fact  and  the  former  indictment  and  acquittal  must  have  been  sufficient  in 
law.  State  v.  Williams,  94  N.  C.  891.  Where  a  prisoner  is  indicted  for  murder  and 
acquitted,  or  through  some  irregularity  is  dischaned,  he  may  be  subsequently  indicted 
for  involuntary  manslaughter,  and  a  plea  of  former  aoauittal  will  not  avail  him. 
Hilands  v.  Commonwealth  18  Weekly  Notes  of  Cases  (Pa.),  434 ;  &  c.  1  Pa.  Sup.  Ct. 
Dig.  313 ;  1  County  Ct.  Rep.  532.  But  a  verdict  of  murder  in  the  second  degree  is  an 
acquittal  of  murder  in  the  first  degree^  and  on  new  trial  granted,  the  jury  cannot  find 
suck  a  verdict  Commonwealth  v.  Winters  1  County  Ct  Rep.  (Pa.)  537.  OonfrcL 
Bohanan  v.  State,  6  Crim.  Law  M^.  841 ;  State  v.  Belimer,  20  Ohio  St  572 ;  United 
States  V.  Harding,  1  Wall,  Jr.,  (U.  S.)  127. 
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ordinary  charge  of  assault  upon  A.  B.  The  prisoner  charged  on  such 
an  indictment  would  have  to  satisfy  the  court,  first,  that  the  former 
indictment,  on  which  an  acquittal  took  place,  was  sufficient  in  point 
of  law,  so  that  he  was  in  jeopardy  upon  it ;  and  secondly,  that  in 
that  indictment  the  same  offence  was  charged,  for  the  indictment  is  in 
such  a  form  as  to  apply  equally  to  several  different  offences.  To 
♦prove  the  identity  of  the  offence  may  not  always  be  easy.  If  r*oo*^ 
more  or  less  evidence  is  gone  into  on  the  first  trial  the  difficulty  *- 
is  little  ;  if  none  is  offered  and  the  acquittal  takes  place,  it  is  still  an 
acquittal,  entitling  the  prisoner  to  an  exemption  from  any  subsequent 
trial  for  the  same  offence.  In  such  a  case  there  is  more  difficulty  in 
showing  what  the  offence  charged  was,  but  it  may  be  proved  by  the 
testimony  of  the  witnesses  who  were  subpoenaed  to  go,  and  did  go,  be- 
fore the  grand  jury,  by  the  proof  of  what  they  swore,  or  perhaps  by  a 
grand  juryman  himself  or  by  the  evidence  of  the  prosecutor,  or  by  proof 
now  the  case  was  opened  by  the  counsel  for  him  ;  in  short,  by  any 
evidence  which  would  show  what  crime  was  the  subject  of  the  inquiry, 
and  would  identify  the  charge,  and  limit  and  confine  the  generality  of 
the  indictment  to  a  particular  case.*'  * 

The  difficulties  pointed  out  by  the  learned  baron  have  not  been  re- 
moved by  decided  cases ;  on  the  other  hand,  they  have  been  increased 
by  statute  which  provide  that  on  an  indictment  which  charges  one 
crime,  the  prisoner  may  be  convicted  of  another  crime  of  a  Uar 
nature,  and  other  statutes  which  provide  that  a  man  xxmy  be  convicted 
on  an  indictment  which  charges  one  crime  though  the  racts  show  that 
the  crime  was  somewhat  different.  Thus  by  the  14  &  15  Vict.  c.  100, 
8.  9,  on  the  trial  of  an  indictment  for  felony  or  misdemeanor,  the  jury 
may  find  the  person  charged  guilty  of  an  attempt  to  commit  the  same; 
by  the  24  &  25  Vict.  c.  96,  s.  41,  on  the  trial  of  an  indictment  for 
robbery  the  jury  may  convict  of  an  assault  with  intent  to  rob ;  by 
sect  1 2,  if  upon  the  trial  of  any  person  for  any  misdemeanor  it  shall  appear 
that  the  &cts  in  evidence  amount  in  law  to  a  felony,  such  person  snail 
not  be  entitled  to  be  acquitted  of  the  misdemeanor ;  by  sect.  72,  a  per- 
son indicted  for  embezzlement  may  be  convicted  of  larceny,  and  vice 
versa  ;  by  sect.  88,  a  person  indicted  for  obtaining  property  by  false 

1>retences  is  not  to  be  acquitted  if  the  fiicts  show  that  he  was  guilty'  of 
aroeny ;  by  sect.  94,  on  an  indictment  against  several  for  jomtly  re- 
ceiving, any  one,  or  more,  may  be  convicted  for  separately  receiving. 
So  by  the  24  &  25  Vict.  c.  94,  accessories  may  be  mdicted  as  if  they 
were  principal  felons.  So  by  24  &  25  Vict.  c.  100,  s.  60,  a  woman 
tried  for  the  murder  of  her  child  may  be  found  guilty  of  endeavoring 
to  conceal  its  birth.  In  most  of  these  cases  it  is  provided,  that  the 
person  who  might  have  been  convicted  on  the  first  indictment,  shall 
not  be  liable  to  be  tried  again  for  the  offence  for  which,  though  not 
indicted,  he  might  have  been  convicted. 

^  Faulk  V.  State,  52  Ala.  415.  On  the  trial  of  a  plea  of  aiUr^oi*  acquit,  the  witnen 
may  be  asked  whether  the  verdict  of  the  jary  on  tne  former  tnal  for  arson  related  to 
the  same  house  as  on  the  second  indictment.  It  is  a  matter  of  fieust,  not  of  opinion. 
Page  v.  Commonwealth,  27  Gxatt  (Va.)  954. 
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The  question  as  to  when  the  prisoner  is  entitled  to  plead  the  plea  of 
autrefois  convid  or  avirefois  acquit  is  frequently  one  of  considerable 
difficulty.  The  prisoner  must  have  received  judgment  of  death,  im- 
prisonment, or  the  like  if  he  be  convicted,  or  if  acquitted  quod  eai  mne 
die,  2  Stark.  Crim.  Plead.  311.  But  a  judgment  reversed  by  a  court 
of  error  is  the  same  as  no  judgment,  and  in  that  case,  therefore,  the 
plea  is  not  available.  R.  v.  Drury,  3  C.  &  K.  193 ;  18  L.  J.,  M.  C. 
189.*  Until  reversed,  however,  judgment  upon  an  erroneous  record 
is  good.  Id.  In  this  case,  Coleridge,  J.,  gave  an  elaborate,  consid- 
er^ judgment  And  in  R.  v.  Charlesworth,  31  L.  J.,  M.  C.  25,  the 
court  appears  to  take  the  same  view. 

A  prisoner  will  not  be  considered  to  have  been  in  jeopardy  where 
the  prosecution  fails  by  reason  of  a  defect  in  the  indictment  which 
might  have  been  amended.     R.  v.  Green,  Dears  &  B.  C.  C.  113. 

In  R.  V.  Walker,  2  Moo.  &  R.  446,  it  was  held  that  a  prisoner  who 
^^Ml  *^^  ^^^^^^  convicted  summarily  of  a  common  assault  before  two 
-I  justices  could  plead  auirefois  convict  to  an  indictment  for  felon- 
ioasly  stabbing  under  the  repealed  statute  9  Greo.  4,  a  31,  the  circum- 
stances out  of  which  the  charge  arose  being  the  same  in  both  cases. 
(As  to  summary  proceedings  for  assaults  bemg  a  bar  to  fturdier  pro- 
ceedings, see  pod,  "  Assault.")  On  the  other  nand,  in  R.  r.  Vander- 
comb,  2  Leach,  708  ;  2  East,  P.  C.  59,  it  was  held  that  a  prisoner,  in- 
dicted for  burglary  in  breaking  and  entering  a  dwelling-house  with 
intent  to  steal,  cannot  plead  in  bar  an  acquittal  upon  an  indictment  for 
burglary  in  the  same  dwelling-house  on  the  same  occasion,  which 
chaiged  a  breaking  and  entering  the  same  dwelling-house  and  stealing 
there.  So  a  conviction  for  assault  with  imprisonment  is  no  bar  to  an 
indictment  for  manslaughter.  R.  v.  Morris,  L.  R.  1  C.  C.  R.  90 ;  36 
L.  J.,  M.  C.  84.  An  acquittal  upon  an  indictment  for  murder  is  a 
good  plea  to  an  indictment  for  manslaughter,  but  whether  an  acquittal 
or  conviction  for  manslaughter  is  a  bar  to  an  indictment  for  murder 
does  not  appear  to  be  certain.  Rex  v.  Holcroft,  4  Co.  46  6. ;  1  Russ. 
on  Cr.,  5th  ed.,  p.  41 ;  R.  v.  Tancock,  13  Cox,  C.  C.  217.  In  R.  r. 
Champneys,  2  Moo.  &  R.  26,  Patteson,  J.,  held  that  an  acquittal  on 
an  indictment  against  an  insolvent  debtor  for  omitting  certain  goods 
out  of  his  schedule  was  no  bar  to  a  second  indictment  for  the  same 
offence  in  which  the  same  goods  and  some  others  were  specified ;  but 
the  learned  judge  said  that,  except  under  very  peculiar  circumstances, 
such  a  course  ought  not  to  be  pursued.  The  prisoners  were  indicted 
for  larceny  at  common  law,  and  for  feloniously  receiving  the  goods, 
the  subject  of  the  indictment,  and  were  acquitted  on  the  ground  that 
the  gocds  were  fixtures  in  a  building.  On  a  second  indictment  for 
stealing  the  fixtures,  it  was  held  that  they  were  not  entitled  to  plead 

•  ^  People  V,  Barric.  49  Cal.  842.  A  plea  of  former  jeopardy  is  bad,  where  a  new  trial 
has  been  granted.  State  o.  Patterson,  88  Mo.  88.  A  plea  of  former  jeopardy  mast 
show  that  it  has  not  been  waived  nor  discharged  by  operation  of  law.  Hensiej  r.  State. 
107  Ind.  587.  A  plea  of  former  conviction  is  no  bar  where  a  new  trial  has  been  moved 
for.  State  v.  Miller,  35  Kan.  328.  A  plea  of  autr^ou  ocqaU  is  not  good,  unless  the 
{ndgment  has  not  been  reversed.  State  r.  Williams^  94  N.  C.  891.  See  Common- 
we^th  V.  Wmten»  1  Comity  Ct  Bep.  (Pa.)  537. 
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avJtrefois  acquit^  as  they  had  not  been  in  peril  on  the  count  for  receiv- 
ing in  the  first  indictment.  B.  v.  O'Brien^  15  Cox^  C.  C.  R.  29.  So 
an  acquittal  upon  an  indictment  under  24  &  25  Vict  c.  97^  s.  35^  and 
24  &  25  Vict  a  100^  s.  32,  charging  the  prisoner  with  the  felony  of 
obstructing  a  railway  with  intent  to  endanger  the  safety  of  passengers, 
etc.,  was  held  to  be  no  bar  to  a  subsequent  indictment  under  ss.  36  and 
34  of  the  same  statutes  respectively  preferred  on  the  same  facts  charg- 
ing him  with  the  misdemeanor  of  endangering  the  safety  of  passengers, 
etc.,  by  an  unlawful  act.  R.  v.  Gilmore,  15  Cox,  C.  C.  86.  Formerly 
by  the  7  Will.  4  &  1  Vict  a  85,  s.  11,  on  the  trial  of  any  person,  for 
any  felony  whatever,  where  the  crime  charged  included  an  assault 
against  the  person,  it  was  lawful  for  the  jury  to  acquit  of  the  felony 
and  to  find  a  verdict  of  assault  against  the  person  indicted,  but  that 
section  is  repealed  by  the  14  &  16  Vict  a  100,  s.  10,  so  that  now, 
on  an  indictment  for  the  assault,  the  acauittal  on  the  previous  charge 
of  felony  could  not  be  pleaded.  Thus  wjiere  a  man  liaa  been  acquitted 
of  rape  and  also  of  an  assault  with  intent  to  ravish,  he  was  convicted 
of  a  common  assault  R.  v.  Din^ley,  4  F.  &  F.  99  (Willes).  Where 
an  offence  is  triable  in  more  than  one  county  an  acquittal  in  one 
county  would  be  a  good  bar  to  a  second  indictment  in  another  county; 
but  where  the  offence  is  triable  in  one  county  only,  an  acquittal  in  the 
wrong  county  would  be  no  bar.  2  Hawk.  P.  C.  c.  35,  s.  3 ;  1  Russ. 
Cr.  5th  ed.,  50  note.  An  acquittal  of  murder  before  a  court  of  compe- 
tent jurisdiction,  in  a  foreign  country,  is  a  good  bar  to  an  indictment 
for  the  same  murder  in  this  country.  R.  v,  Roche,  1  Leach,  184 ;  R. 
V.  Hutchinson,  3  Keb.  786 ;  1  Russ.  Cr.,  5th  ed.,  51,  note.^ 

*A  j»rdon  mu8t  be  spemlly  pleaded,  unless  it  be  by  statute ;  r^^^ 
R.  V,  Louis,  2  Keb.  25  ;  otherwise  it  is  waived.  ^ 

Formerly  a  pardon  could  only  be  pleaded  under  the  great  seal ; 
Bullock  V.  Dodds,  2  B.  ife  Aid.  258 ;  but  now  by  the  7  &  8  Geo.  4,  c. 
28,  s.  13,  where  the  sovereign  by  warrant  under  the  sign  manual, 
countersigned  by  one  of  the  principal  secretaries  of  state,  grants  a  free 
or  conditional  pardon,  the  discharge  of  such  offender  out  of  custody  in 
the  case  of  a  free  pardon,  and  the  performance  of  the  condition  in  the 
case  of  a  conditional  pardon,  has  the  effect  of  a  pardon  under  the  great 
seal.    See  R.  v.  Harrod,  2  C.  &  K.  294,  61  E.  C.  L. 

A  discharge  or  composition  in  bankruptcy  under  46  &  47  Vict  c. 
52, 8.  167,  does  not  exempt  the  debtor  from  criminal  proceedings. 

General  iBsne.  By  the  7  &  8  Geo.  4,  c.  28,  s.  1,  **  If  any  person 
not  having  privily  of  peerage,  being  arraigned  upon  any  indictment 
for  treason,  felony,  or  piracy,  shall  plead  thereto  a  plea  of  not  guilty, 
he  shall  by  such  plea,  without  any  further  form,  be  deemed  to  have 

^  Where aiUr^oU aeauit  or  auir^cis conviel  and  no< guiUvure pleaded  together,  the 
Ibrmer  most  be  tried  first  Wharton  Crim.  Pleading  and  Practice^  8th  ed.,  ^  478,  and 
casea  cited.  In  strict  practice,  the  two  pleas  cannot  be  concurrently  pleaded,  but  if 
they  are  so  pleaded,  a  verdict  of  guilty  on  the  two  is  bad,  and  so  of  a  verdict  on  one 

?>lea  only.    Mountain  v.  State,  4K)  Ala.  844 ;  SoUiday  o.  Commonwealth,  28  Pa.   St. 
3 ;  Nonemaker  v.  State,  84  Ala.  211 ;  see  as  to  waiver,  Dominick  v.  State,  40  Ala. 
680 ;  People  v.  Foqua,  61  GaL  877 ;  Davis  v.  State,  42  Tex.  494. 
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put  himself  upon  the  countiy  for  trial,  and  the  oourt  shall  in  the  usual 
manner  oixler  a  jury  for  the  trial  of  such  person  aooordingly.'^  ^ 

As  has  already  been  stated,  antCf  p.  199,  if  the  person  charged  with 
the  ofieuce  stand  mute  of  malice,  or  will  not  answer  directly  to  the 
indictment,  a  plea  of  not  guilty  will  be  entered  for  him. 

Pleading  over — demurrer.  If  the  defendant  demur  in  misde- 
meanor, the  judgment  is  final ;  but,  by  the  permission  of  the  court^ 
the  defendant  may  plead  over.  R.  v,  Birmingham  &  Gloucester 
Raihray  Co.,  3  (i.  B.  223,  43  E.  C.  L. ;  9  C.  &  P.  469,  38  R  C.  L. 
As  to  felonies  tlie  question  has  been  much  doubted,  but  in  R.  v.  Fad- 
erman,  1  Den.  C.  C.  565 ;  19  L.  J.,  M.  C.  147,  it  was  held  by  Alder- 
son,  B.,  Cresswell  and  Vaughan  Williams,  JJ.,  that  on  a  genercU 
demurrer  judgment  for  the  crown  was  final,  inasmuch  as  the  prisoner 
thereby  confesses  all  the  material  facts  charged  against  him  in  the  in- 
dictment. In  cases  of  demurrer  of  a  special  nature,  usually  called 
demurrer  in  abatement,  they  thought  it  might  be  otherwise,  and  they 
intimated  that  the  varioas  dicUi  which  appeared  in  the  books,  m  oppo- 
sition to  the  above  ruling,  were  probably  to  be  accounted  for  by  tnis 
distinction  not  having  been  sufficiently  attended  to.  See  R.  v.  Duffy, 
4  Cox,  C.  C.  24,  and  the  cases  collected  in  one  Den.  C.  C.  293,  a. 

If  the  defendant  plead  a  special  plea  in  misdemeanor,  the  judgment 
is  final.  Per  Holt,  C.  J.,  R.  t?.  Goadard,  2  Lord  Raym.  920.  But  in 
treason  and  felony  it  is  not  so.  Id.  2  Hale,  P.  C.  257.  Whether 
in  misdemeanor  the  defendant  might  plead  over  by  leave  of  the 
court  does  not  seem  to  have  been  decided ; '  see  R.  v.  Strahan,  ubi 
supra. 

Joinder  of  distinct  offences  in  the  indiotment— election.  If  two 
offences  be  chaiged  in  the  same  count  of  an.  indictment  it  is  bad,  but 
even  before  the  passing  of  the  14  &  15  Vict.  c.  100,  there  was  no 
objection  in  point  of  law  to  inserting,  in  separate  counts  of  the  same 
indictment,  several  distinct  felonies  of  the  same  d^ree  and  committed 
by  the  same  offender;  2  Hale,  173;  1  Leach,  1103;  and  it  is  not  a 
ground  for  arrest  of  judgment ;  Id.  1  Chit.  C.  L.  253  ;  3  T.  R.  98 ;  R. 
V.  Hinley,  2  Moo.  &  R.  524 ;  O'Connell  v.  R^,  11  C.  &  F.  155 ;  R^. 
V.  HeyAVOod,  L.  &  C.  451  ;  nor  is  it  any  ground  for  arrest  of  judgment 
*206l  ^^^  *  prisoner  has  been  convicted  of  felony,  that  the  *indictment 
•J  contains  a  count  for  a  misdemeanor.     R.  v.  Ferguson,  1.  Dears. 

^  Where  defendant  pleads  nol  gtdUy,  the  coort  has  no  power  to  direct  a  rerdict  of 
guUty,    Howell  v.  People,  5  Hun,  (N.  Y.)  620. 

'  In  indictments  for  misdemeanors,  if  a  demurrer  he  overruled,  judgment  is  against 
the  defendant,  otherwise  in  capital  cases  and  felonies,  where  it  is  respoiuifai  ouxUr, 
State  p.  Merrill,  37  Me.  329.  [In  misdemeanor  as  well  as  felony^  if  a  special  plea  in 
har  he  determined  against  the  defendant  in  a  matter  of  law,  the  judgment  is  rtspondr 
eal  ouster.  Barge  v.  Commonwealth,  3  P.  &  W.  262 ;  Foster  v.  Ck)mmonwea]th,  8  W. 
&  S.  77.]  On  sustaining  a  demurrer  to  a  pl^  in  abatement,  final  judgment  shoold 
not  be  rendered,  but  the  defendant  should  oe  ordered  to  plead  to  the  indictment,  and 
upon  his  declining  so  to  do,  the  plea  of  not  guilty  should  be  entered  and  the  trial 
proceeded  with.    Harding  o.  State,  22  Ark.  210.    & 
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C.  C.  R.  427 ;  24  L.  J.,  M.  C.  61.  In  practice,  where  a  pris- 
oner was  cliaiged  with  several  felonies  in  one  indictment,  and  the 
party  had  pleaded,  or  the  jury  were  charged,  the  court  in  its  discretion 
would  quash  the  indictment ;  or  if  not  found  out  till  after  the  jury 
were  charged,  would  compel  the  prosecutor  to  elect  on  which  charge 
he  would  proceed.  R.  v.  Young,  3  T.  R.  106 ;  2  East,  P.  C.  515 ; 
2  Camp.  133  ;  3  Camp.  133 ;  2  M.  &  S.  539.^  Now  by  the  24  &  25 
Vict.  c.  96,  s.  5  (replacing  the  14  &  15  Vict.  c.  100,  s.  16),  it  is  enacted 
"  That  it  shall  be  lawful  to  insert  several  counts  in  the  same  indict- 
ment agaiast  the  same  person  for  any  number  of  distinct  acts  of  steal- 
ing not  exceeding  three  which  may  have  been  committed  by  him 
against  the  same  person  ^vithin  the  space  of  six  calendar  months  from 
the  first  to  the  last  of  such  acts,  and  to  proceed  thereon  for  all  or  any 
of  them."  And  by  s.  6,  "  if,  upon  the  trial  of  any  indictment  for  lar- 
ceny, it  shall  appear  that  the  property  alleged  in  such  indictment  to 
have  been  stolen  at  one  time  was  taken  at  diiTerent  times,  the  prose- 
cutor shall  not  by  reason  thereof  be  required  to  elect  upon  which 
taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more 
than  three  takings,  or  that  more  than  the  space  of  six  calendar  months 
elapsed  between  the  first  and  the  last  of  such  takings ;  and  in  either 
of  such  last-mentioned  cases  the  prosecutor  shall  be  required  to  elect 
to  proceed  for  such  number  of  takings,  not  exceeding  three,  as  appear 
to  have  taken  place  within  the  period  of  six  calendar  months  from  the 
first  to  the  last  of  such  takings.'^  The  same  act  contains  a  similar 
provision  as  to  embezzlement  (s.  71).  It  would  seem  that  the  effect  of 
this  statute  is  to  restrain  the  right  of  the  judge  to  put  the  prosecutor 
to  his  election  merely  because  the  indictment  contains  three  charges 
of  larceny  committed  within  six  months,  or  because  the  property 
turns  out  upon  the  evidence  to  have  been  taken  at  different  times. 
The  act  does  not  supersede  the  common  law  so  as  to  compel  the  court 
to  put  the  prosecutor  to  his  election  in  other  cases  in  which  several 
felonies  are  charged  in  different  counts,  and  in  which  the  court  does 
not  in  its  discretion  consider  that  the  prisoner  will  be  embarrassed  in 
his  defence.  R.  v.  Hey  wood,  L.  &  C.  451.  It  seems  that  where  three 
acts  of  larceny  are  chained  in  separate  counts  there  may  also  be  three 
counts  for  receiving.     K.  vi  Hey  wood,  supra. 

With  respect  to  joining  a  count  for  stealing  along  with  a  count  for 
receiving  in  the  same  indictment,  the  practice  of  doing  so  was  con- 
demned by  the  judges  in  R.  v.  Galloway,  1  Moo.  C.  C.  234.  But 
now  it  is  enacted  by  the  24  &  25  Vict.  c.  96,  s.  92  (replacing  the 
11  &  12  Vict.  c.  46,  8.  3),  that  "in  any  indictment  containing  a 
charge  of  feloniously  stealing  any  property,  it  shall  be  lawful  to  add 
a  count  or  several  counts  for  feloniously  receiving  the  same  or  any 
part  or  parts  thereof  knowing  the  same  to  have  been  stolen,"  and  vice 
versa;  "and  where  any  such  indictment  shall  liave  been  preferred 
and  found  against  any  person,  the  prosecutor  shall  not  be  put  to  his 
election,  but  it  shall  be  lawful  for  uie  jury  who  shall  try  the  same  to 

'  In  an  indictment  for  incest,  the  State  most  elect  between  the  two  counts  which 
allege  acts  on  different  days.    State  v,  Lawrence,  19  Neb.  307. 
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find  a  verdict  of  guilty,  either  of  stealing  the  property,  or  of  rocseiving 
the  same  or  any  part  or  parts  thereof  knowing  the  same  to  have  been 
stolen ;  and  if  such  indictment  shall  have  been  preferred  and  found 
against  two  or  more  persons,  it  shall  be  lawfiil  for  the  jury  who  shall 
try  the  same  to  find  all  or  any  of  the  said  persons  guilty  either  of  steal- 
ing the  property  or  receiving  the  same  or  any  part  or  parts  thereof 
knowing  the  same  to  have  been  stolen,  or  to  find  one  or  more  of  the 
♦2071  *^*^  persons  guilty  of  stealing  the  property,  and  the  otlier  or 
-^  others  of  them  ffuilty  of  receiving  the  same  or  any  part  or 
parts  thereof  knowing  the  same  to  have  been  stolen."  ^  By  the  Ex- 
plosive Substances  Act,  1 883  (46  Vict.  c.  3),  s.  7,  the  same  criminal 
act  may  be  charged  in  different  counts  in  the  same  indictment,  and  the 
prosecutor  shall  not  be  put  to  his  election  as  to  the  count  on  which  he 
must  proceed. 

With  respect  to  offences  not  provided  for  by  the  above  enactments :' 
where  the  prisoners  were  charged,  in  one  count  with  robbing,  and  in 
a  second  with  an  assault  with  intent  to  rob,  Park,  J.,  seemed  to  think 
that  the  two  counts  ought  not  to  be  joined  in  the  same  indictment,  and 
called  upon  the  prosecutor  to  elect  on  which  he  would  go  to  the  jury. 
R.  V.  Grough,  1  Moo.  &  R.  71.  Where,  however,  the  defendant  was 
indicted  under  the  7  Will.  4  &  1  Vict.  c.  85,  ss.  2,  4,  repealed  24 
&  25  Vict.  c.  95,  in  several  counts  for  stabbing  with  intent  to  murder, 
with  intent  to  maim  and  disable,  and  with  intent  to  do  some  grievous 
bodily  harm,  it  ^vas  held  that  the  prosecutor  was  not  bound  to  elect  on 
which  count  he  would  proceed,  notwithstanding  the  judgment  is  dif- 
ferent, being  in  the  first  count  capital,  and  in  the  other  transportation. 
R.  V.  Strange,  8  C.  &  P.  172,  34  E.  C.  L.  See  also,  R.  v.  Jones,  2 
Moo.  C.  C.  94 ;  8  C.  &  P.  776,  34  E.  C.  L.  Where  an  indictment 
for  arson  contained  five  counts,  each  of  which  charged  the  firing  of  a 
house  of  a  different  party,  and  it  was  opened  that  the  five  houses  were 
in  a  row,  and  that  one  fire  burnt  them  all ;  Erskine,  J.,  refused,  upon 
this  opening,  to  put  the  prosecutor  to  his  election,  as  it  w^  all  one 
transaction.  R.  v,  Trueman,  8  C.  &  P.  727,  34  E.  C.  L. ;  and  see  R. 
V.  Davis,  3  F.  &  F.  19.  And  see  R.  v.  Brannon,  14  Cox,  C.  C.  394 ; 
ante,  p.  188. 

Counts  for  distinct  misdemeanors  may  be  included  in  the  same  in- 
dictment, provided  the  ju(%ment  be  the  same  for  each  offence.  R.  o. 
Young,  3  T.  R.  98,  106 ;  R.  v.  Towle,  2  Marsh,  466  ;  R.  v.  Johnson, 
3  M.  &  8.  539 ;  R.  v.  Jones,  2  Campb.  132  ;  R.  t^.  Castro,  6  Ap,  Ca. 
229 ;  50  L.  J.,  H.  L.  497.  Where,  however,  two  defendants  were 
indicted  for  a  conspiracy,  and  also  for  a  libel,  and  at  the  close  of  the 
case  for  the  prosecution  there  was  evidence  against  both  as  to  the  con- 

^  Election  is  not  oompulsory  between  a  count  for  larceny  and  one  for  reodring 
stolen  fpoda,  Andrews  r.  People,  117  111.  195.  But  a  conviction  of  robbery  and  also 
of  receiving  the  stolen  goods  is  oad,  and  where  the  evidence  leaves  it  in  doubt  of 
which  offence  defendant  was  in  fact  guilty,  the  verdict  must  be  set  aside.  Tobin  v. 
People,  104  111.  565. 

'  A  count  for  fornication  and  bastardy  may  be  joined  with  a  count  for  adultery. 
Commonwealth  v.  Burk,  2  C.  C.  Bep.  (P^)  12 :  Ckimmonwealth  v.  Lehr,  2  C  C  Bcow 
(Pa.)  341. 
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spiracy^  but  no  evidenoe  against  one  as  to  the  libel ;  Coleridge^  J.,  put 
the  prosecutor  to  his  election,  on  which  charge  he  would  proceed,  oe- 
fore  the  counsel  for  the  defendants  entered  upon  their  defence.  R.  v. 
Murphy,  8  C.  &  P.  297,  34  E.  C.  L.  Where  on  an  indictment  for 
conspiracy  one  set  of  counts  laid  the  offence  with  reference  to  a  fire 
occurring  upon  the  7th  of  June,  and  another  set  with  reference  to  a 
fire  on  the  25th  of  November,  tiie  counsel  for  the  prosecution  was 
made  to  elect  between  the  two  sets.  R.  v.  Barry,  4  F.  &  F.  389.  A 
prosecutor  cannot  maintain  two  indictments  for  misdemeanor  for  the 
same  transaction,  and  he  must  elect  to  proceed  with  the  one  and  aban- 
don the  other.     R.  v,  Britton,  1  Moo.  &  R.  297. 

The  application  by  a  prisoner  to  compel  the  prosecutor  to  elect  is 
an  application  to  the  discretion  of  the  court,  founded  on  the  supposi- 
tion that  the  case  extends  to  more  than  one  charge,  and  may  therefore 
be  likely  to  embarrass  the  prisoner  in  his  defence.  R.  v.  Trueman,  8 
C.  &P.  727,  34E.C.  L.;  R.  r.  Hinley,  2  Moo.  &  R.  524.'  It  is  not 
usual  to  put  the  prosecutor  to  his  election  immediately  upon  the  case 
being  opened.  R.  v.  Wriggleworth,  cor.  Alderson,  J.,  Hindmarch's 
Suppl.  to  Deacon^s  C.  L.  1583.  And  semblef  that  the  reason  for 
'^'putting  a  prosecutor  to  his  election  being  that  the  prisoner  r^teong 
may  not  have  his  attention  divided  between  two  charges,  the  ^ 
election  ought  to  be  made,  not  merely  before  the  case  goes  to  the  jury, 
as  it  is  sometimes  laid  down,  but  hetore  the  prisoner  is  called  on  for 
his  defence  at  the  latest.     Id.' 

Quashing  indiotmenta.  Where  an  indictment  cannot  be  amended, 
and  is  so  defective  that,  in  case  of  conviction,  no  judgment  could  be 

^  Requiring  election  is  in  the  sound  discretion  of  the  court,  and  may  be  deferred 
until  the  evidence  is  in  on  both  sides.  People  v.  Ward,  3  N»  Y.  CrinL  Kep.  483.  It 
is  not  compulsory  unless  pressed  for  by  tne  defendant.  People  «.  Beayy,  4  N.  Y. 
Crim.  Bep.  1. 

'  The  prosecution  on  the  trial  of  an  indictment  containing  sereral  counts^  in  which 
the  same  offence  is  chaxved  in  different  forms,  cannot  be  required  to  elect  on  which 
count  it  wiU  proceed.  People  v,  Austin,  1  Park.  C.  R  154;  State  v.  Bell, 27  Md.  676. 
[Qmira,  where  the  proseoution  offers  evidence  of  jnore  than  one  oflence.  Smith  v. 
State,  52  Ala.  384.]  Compelling  prosecution  to  elect  on  which  count,  is  in  the  discre- 
tion of  the  court.  State  v.  Dauoert,  42  Mo.  242.  Several  distinct  felonies  of  the 
same  decree  against  the  same  offender  may  be  embraced  in  th^same  indictment ;  but 
if  objection  b  made  on  that  account  before  plea,  the  court  may  quash  the  indictment, 
lest  it  should  embarrass  the  defendant  in  his  defence  or  prejudice  him  in  his  challenge 
to  the  jury,  but  the  defendant  has  no  legal  right  to  have  tne  indictment  quashed,  or 
to  compel  the  State  to  elect  as  to  the  count  on  which  it  wiU  nroceed  to  tiy  him.  and 
it  wiU  not  therefore  be  error  if  the  court  refuse  to  do  it  Geoige  v.  State,  39Miss. 
570 :  State  v.  Nelson,  14  Rich.  (Law)  169 ;  Josephine  v.  State,  39  Miss.  613.  [But 
see  State  v.  Lawrence^  19  Neb.  307.] 

As  to  the  minoinder  of  counts  on  different  oflences  in  the  same  indictment :  See 
Oliver  V.  State,  37  Ala.  134 ;  State  «.  Hood,  51  Me.  363 ;  Cawleyv.State,Shep.Sel.Ga8. 
59,  37  Ala.  152 ;  People  v.  De  la  Guerra,  31  Cal.  416 ;  Henwood  v.  Commonwealth, 
52  Pa.  St  424;  State  «.  Bartlett,  53  Me.  446 ;  Womack  «.  State,  7  Gold.  508 ;  Burgess 
V.  State,  44  Ala.  190;  McKinney  v.  State,  25  Wis.  378;  United  States  v.  Kazinski,  2 
Spr.  7 ;  Commonwealth  v.  (yConnell,  12  Allen,  451 ;  State  v.  Oummer,  22  Wis.  441 ; 
Commonwealth  v.  Powell,  8  Bush,  7 ;  Fisher  v.  State,  33  Tex.  792 ;  State  v.  Brandon, 
7  Kan.  106 ;  United  States  v.  Davenport,  Deady,  264;  State  «.  Lincoha,  49  N.  H.  464; 
State  V.  Newton,  42  Vt  537;  State  v.  Merrill,  44  N.  H.  624;  State  v.  Wadsworth,  30 
Conn.  55.    S. 

20 
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given,  the  court  would  in  general  quash  it  on  the  application  being 
made  on  the  part  of  the  prosecution.  Indictments  have  been  quashed 
because  the  facts  stated  in  them  did  not  amount  to  an  offence  punish- 
able by  law.  R.  v.  Burkett,  Andr.  230 ;  R.  t;.  Sermon,  1  Burr.  516, 
543  ;  R.  V.  Philpott,  1  C.  &  K.  112,  47  E.  C.  L. 

Where  the  application  is  on  the  part  of  the  defendant,  the  courts 
have  almost  uniformly  refused  to  quash  an  indictment  when  it  was 

f  referred  for  some  great  crime,  such  as  treason  or  felony ;  Com.  Dig. 
ndictment  (H.) ;  and  see  R.  v.  Johnson,  1  Wils.  325 ;  forgery,  per- 
jury or  subornation  of  peijury ;  R,  v.  Belton,  1  Salk.  372 ;  1  Sid.  54 ; 
1  Vent.  370 ;  R.  v.  Thomas,  3  D.  &  R.  621.  They  have  also  refused 
to  quash  indictments  for  cheating ;  R.  v.  Orbell,  1  Mod.  42 ;  for  sell- 
ing flour  by  felse  weights ;  R.  v.  Crooke,  3  Burr.  1841  ;  and  for  other 
minor  offences.  If  the  application  is  made  on  behalf  of  the  defendant 
the  court  will  not  grant  it,  unless  the  defect  is  very  clear  and  obvious, 
but  will  leave  him  to  take  objection  in  some  other  form.  1  Chitty,  C. 
L.  299 ;  see  also  R.  v.  Heane,  4  B.  &  S.  947,  116  E.  C.  L.^ 

Where  the  prosecution  is  by  the  attorney-general,  an  application  to 
quash  the  indictment  is  never  made,  because  he  may  enter  a  nolle  pro- 
seqidy  which  will  have  the  same  effect.  R.  v.  Stratton,  1  Doug.  239, 
240.     See  also  R.  r.  Burnby,  5  Q.  B.  348,  48  E.  C.  L.* 

The  application  to  quash  must  be  made  to  the  court  in  which  the 
bill  is  found,^  except  in  cases  of  indictments  at  sessions,  and  in  other 
inferior  courts,  in  which  cases  the  application  is  made  to  the  Court  of 
Queen's  Bench,  the  record  being  previously  removed  there  by  ceriio~ 
rari.  But  it  has  been  recently  held  that  a  court  of  quarter  sessions 
has  itself  authority  to  quash  an  indictment  found  there  before  plea 
pleaded  ;  and  that  the  Court  of  Queen's  Bench  would  not  inquire  on 
certiorari  whether  the  indictment  was  properly  quashed,  but  that  the 
proper  way  of  raising  such  a  question  was  by  writ  of  error.  R.  v. 
Wilson,  6  Q.  B.  620,  51  E.  C.  L.. 

The  application,  if  made  on  the  part  of  the  defendant,  must,  it 
should  seem,  be  before  plea  pleaded.  Fost.  231 ;  R.  v.  Rockwood,  4 
How.  St  Tr.  684  ;*  but  where  the  indictment  had  been  found  without 
jurisdiction,  the  court  quashed  it  after  plea  pleaded.     R.  v.  Heane,  4 

^  Where  a  nolle  pros^jui  has  been  entered,  and  a  new  indictment  preferred,  parol 
evidence  maj  be  introduced  by  the  State  to  show  that  the  crime  charged  in  the  second 
indictment  is  the  same  as  that  charged  in  the  first,  to  save  the  statute  of  limitations. 
Swallej  0.  People,  116  111.  247. 

'  But  where  the  Question  of  the  sufficiency  of  a  petition  is  raised  for  the  first  time 
hj  an  olpection  to  tne  evidence  offered  in  support  of  it,  the  court  will  ikyor  the  peti- 
tion, and  win,  where  it  is  possible^  hold  the  defects  of  the  petition  cured.  Barkley  v. 
gtate,  15  Kan.  99. 

'  Oljections  to  the  indictment  must  be  raised  in  the  court  below  on  a  motion  to 
quash,  etc  Jackson  v.  State,  74  Ala.  26.  A  motion  to  quash  is  in  the  «ound  discre- 
tion of  tiie  court  and  is  not  sulject  to  revision.    White  v.  State,  74  Ala.  31. 

*  Except  by  grace  of  court  ^  In  such  cases  the  plea  is  withdrawn  with  privilege  to 
renew.  If  the  motion  prevail  the  defendant  has  not  been  in  jeopardy.  Mentor  r. 
People,  30  Mich.  91.  A  nolle  proseoui  cannot  be  entered  during  the  trial  without  the 
consent  of  the  defendant,  nor  can  the  State  deprive  him  of  the  ri^ht  to  examine  a 
witness  by  entering  a  nolle  prosequi  to  the  count  upon  which  that  witnen  has  tflatiiwi, 
(Commonwealth  v.  Scott^  121  Maas.  33. 
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B.  <&  a  947,  116  E.  C.  L. ;  33  L.  J.,  M.  C.  115 ;  and  see  R.  v.  Gold- 
smith,  L.  R.  2  C.  C.  R  74 ;  42  L.  J.,  M.  C.  94,  post,  "  False  Pretences." 
In  one  case  (see  post,  "  False  Pretences  "),  Lush,  J.,  quashed  an  indict- 
ment after  the  close  of  the  case  for  the  prosecution,  because  it  did  not 
contain  the  words  "  with  intent  to  defiaud."  R.  v.  James,  12  Cox, 
127.^  Where  the  indictment  had,  upon  the  application  of  the  defend- 
ant, been  removed  into  the  Court  of  King^s  ^nch,  by  certiorari^  the 
court  refused  to  entertain  a  motion  by  the  defendant  to  quash  the  in- 
dictment after  a  forfeiture  of  his  recognizance,  he  not  having  carried 
the  record  down  to  trial.     Anon.,  1  Salk.  380. 

And  now  by  the  14  &  15  Vict.  c.  100,  s.  25,  "every  objection  to 
any  indictment  for  any  formed  defect  apparent  on  the  fiioe  thereof 
*shall  be  taken  by  demurrer  on  motion  to  quash  such  indict-  r^QOQ 
meat  before  the  jury  shall  be  sworn,  and  not  aft>erwards ;  and  L 
every  court  before  which  any  such  objection  shall  be  tdcen  for  any 
formal  defect  may,  if  it  be  thought  necessary,  cause  the  indictment  to 
be  forthwith  amended  in  such  particular  by  eome  officer  of  the  court 
or  other  person,  and  thereupon  the  trial  shall  proceed  as  if  no  such 
defect  had  appeared."'  It  is  no  ground  for  an  application  to  quash 
an  indictment  that  another  indictment  has  been  prepared  for  the  same 
alleged  offence.     R.  v.  Stockley,  3  Q.  B.  238,  43  ll  C.  L. 

But  if  the  application  be  on  the  part  of  the  prosecution,  it  seems  it 
may  be  made  at  any  time  before  the  defendant  nas  been  actually  tried 
upon  the  indictment.  R.  v.  Webb,  3  Biirr.  1468.  Before  an  appli- 
cation of  this  kind  on  the  part  of  die  prosecution  is  granted,  a  new 
bill  for  the  same  offence  must  have  been  preferred  against  the  defend- 
ant and  found.  R.  v.  Wynn,  2  East,  226.  And  when  the  court 
orders  the  former  indictment  to  be  quashed,  it  is  usually  upon  terms, 
namely,  that  the  prosecutor  shall  pay  to  the  defendant  such  costs  as  he 
may  have  incurred  by  reason  of  such  former  indictment ;  R.  v.  Webb, 
3  Burr.  1469 ;  that  the  second  indictment  shall  stand  in  the  same 
plight  and  condition  to  all  intents  and  purposes  that  the  first  would 
iiave  done  if  it  had  not  been  quashed  ;  R.  v.  Glen,  3  B.  <&  Aid.  373, 
6  E.  C.  L. ;  R.  v.  Webb,  3  Burr.  1468;  1  W.  Bl.  460;  and  (particu- 
larly where  there  has  been  any  vexatious  delay  on  the  part  of  the 
prosecution,  3  Burr.  1458)  that  the  name  of  the  prosecutor  be  dis- 
closed. R.  V.  Glen,  8upr<i,  A.  was  indicted  for  peijury  at  the  spring 
assizes,  1843,  and  entered  into  recognizances  to  try  i^  the  summer 
assizes,  1844.  It  being  discovered  that  the  indictment  was  defective, 
another  indictment  was  prepared  and  found  at  the  flatter  assizes,  on 
which  the  prosecutor  wished  the  defendant  to  be  tried.  Wiffhtman, 
J.,  held  that  the  defendant  was  entitled  to  have  the  first  indictment 
disposed  of  before  he  could  be  tried  on  the  second,  but  quashed  the 
first  indictment  upon  the  terms  of  the  prosecutor  paying  the  defendant 
his  costs  of  the  traverse  and  recognizances,  and  the  defendant  pro- 
ceeded to  trial  on  the  second  indictment  without  traversing.  R.  v. 
Dunn,  1  C.  &  K.  730,  47  E.  C.  L. 

^  See  Commonwealth  v,  Dennis,  1  C.  C.  Rep.  (Pa.)  278. 
«  Commonwealth  v,  Frey,  14  Wright,  246. 
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Amendment.  The  power  of  amendment  in  criminal  cases  was  first 
conferred  by  the  9  Geo.  4^  c.  15^  but  was  confined  to  cases  of  misde- 
meanor, and  the  power  was  only  conferred  on  courts  of  oyer  and 
terminer  and  general  gaol  delivery.  It  was  at  first  considered  that  the 
power  ought  to  be  very  sparingly  exercised ;  R.  v.  Cooke,  7  C.  &  P. 
559,  32  E.  C.  L. ;  it  being  considered  that  one  objection  to  an  amend- 
ment was  that  the  presentment  on  oath  of  the  grand  jury  was  thereby 
altered.  R.  v.  Hewins,  9  C.  &  P.  786,  38  E.  C.  L.**  But  the  l^is- 
lature  does  not  appear  to  have  had  any  such  scruples,  for  by  the  11  & 
12  Vict.  c.  46,  s.  4,  the  power  of  amendment  was  extended  to  cases  of 
felony ;  and  this  enactment  was  again  replaced  by  the  more  sweeping 
provision  of  the  14  &  15  Vict.  c.  100,  s.  1,  by  which,  after  reciting 
that  ^^  offenders  frequently  escape  conviction  on  their  trials  by  reason  of 
the  technical  strictness  of  criminal  proceedings  in  matters  not  material 
to  the  merits  of  the  case,  and  that  such  technical  strictness  may  safely 
be  relaxed  in  many  instances,  so  as  to  insure  the  punishment  of  the 
guilty,  without  depriving  the  accused  of  any  just  means  of  defence, 
and  that  a  &ilure  of  justice  often  takes  place  on  the  trial  of  persons 
charged  wUh/dyiy  and  misdemeanor,  by  reason  of  variances  between 
*2101  *^^  statement  in  the  indictment  on  which  the  trial  is  had  and 
->  the  proof  of  names,  dates,  matters  and  circumstances  therein 
mentioned  not  material  to  the  merits  of  the  case,  and  by  the  misstate- 
ment whereof  the  person  on  trial  cannot  have  been  prejudiced  in  his 
defence/'  it  is  enac^  that  ^^  whenever  on  the  trial  of  any  indictment 
for  any  felony  or  misdemeanor  there  shall  appear  to  be  any  variance 
between*  the  statement  in  such  indictment  and  the  evidence  offered  in 
proof  thereof,  in  the  name  of  any  county,  riding,  division,  city,  bor- 
ough, town  corporate,  parish,  township  or  place  mentioned  or  described 
m  any  such  indictment,  or  in  the  name  or  description  of  any  person  or 
persons,  or  body  politic  or  corporate,  therein  stated  or  allied  to  be  the 
owner  or  owners  of  any  property,  real  or  personal,  which  shall  form 
the  subject  of  any  offence  charged  therein,  or  in  the  name  or  descrip- 
tion of  any  person  or  persons,  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  injurea  or  damaged,  or  intended  to  be  injured  or  dam- 
aged by  the  conmiission  of  such  offence^  or  in  the  Christian  name  or 
surname,  or  both  Christian  name  and  surname  or  other  description 
whatsoever  of  any  persons  whomsoever  therein^  named  or  described,  or 
in  the  name  or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  or  in  the  ownership  of  any  pit^erty  named  or 
described'  therein,  it  shall  be  lawftil  for  me  court  before  which  the  trial 
shall  be  had,  if  it  shall  consider  such  variance  not  material  to  the 
merits  of  the  case,  and  that  the  defendant  caonot  be  prejudiced  thereby 
in  his  defence  on  such  merits,  to  order  such  indictment  to  be  amended, 

^As  to  the  power  of  amendment  in  criminal;  cases:  See  CSonmionwealth  v.  Sej- 
mour,  2  Brewst.  567 ;  State  v.  Daughertj,  30  Tex.  360 ;  Commonwealth  «.  O'Brien,  2 
BrewBt  566-;  State-v.  Ljen,  47  N.  H.  416 ;  Gregory  v.  State,  46  Ala.  151 :  Johnson  v. 
State.  45  Miss.  658 ;  State  v.  Bmmals,  49  N.  H..498 ;  Calvin  v.  State,  25  Tex.  789.    S. 

Where  an  indictment  chaiges  a  crime  in  the  woids  of  a  statute,  it  is  good.  Omis- 
fiions  should  he  addbd  bj  way  of  amendment.  Commonwealth  v,  Koaenbeig,  1  County 
Ct  Bep.  (Pa.)  273. 
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according  to  the  proof,  by  some  officer  of  the  court  or  other  person, 
both  in  that  part  of  the  indictment  wherein  such  variance  occurs,  and 
in  every  other  part  of  the  indictment  which  it  may  become  necessary, 
to  amend,  on  such  terms  as  to  postponing  the  trial  to  be  had  before  the 
same  or  another  jury,  as  such  court  shall  think  reasonable ;  and  after 
such  amendment  the  trial  shall  proceed,  whenever  the  same  shall  be 
proceeded  with,  in  the  same  manner  in  all  respects,  and  with  the  same 
consequences,  both  with  respect  to  the  liability  of  witnesses  to  be 
indicted  for  peijury  and  otherwise,  as  if  no  such  variance  had  oc- 
curred/' 

In  R.  V.  Frost,  1  Dears.  C.  C.  R.  474 ;  24  L.  J.,  M.  C.  61,  the 
prisoners  were  charged  in  an  indictment  with  having  by  night  in  pur- 
suit of  game  enterS  the  lands  of  Greorge  William  Frederick  Charles 
Duke  of  Cambridge ;  on  the  trial  a  witness  proved  tliat  George 
William  were  two  of  the  duke's  Christian  names,  and  that  he  had 
others ;  no  proof  was  given  what  they  were.  The  prosecutor  prayed 
an  amendment  of  the  indictment  by  striking  out  the  names  ^'Frederick 
Charles."  This  the  court  refused,  and  left  the  case  to  the  jury,  who, 
being  satisfied  as  to  the  identity  of  the  duke,  convicted  the  prisoners. 
On  a  case  reserved,  the  Court  of  Criminal  Appeal  quashed  the  con- 
viction. Parke,  B.,  said,  "The  court  of  quarter  sessions  have  a  power 
of  amending  given  them  by  the  statute  14  &  15  Vict  c.  100,  s.  1, 
but  they  have  a  discretion,  they  are  not  bound  to  allow  an  amend- 
ment. Having  omitted  to  amend  at  the  trial,  they  cannot  amend 
now.  If  they  fiad  asked  us  whether  they  ought  to  have  done  so, 
it  is  clear  that  upon  the  evidence  before  them  they  were  perfectly 
right  in  refusing  to  make  the  amendment  prayed  for;  but  that 
they  would  have  been  equally  wrong  in  refusing  to  amend, 
had  the  amendment  asked  for  been  to  strike  out  all  the  Chris- 
tian names  of  the  Duke  of  Cambridge ;  who  was  described  in  the 
^indictment  as  Greor^  William  Frederick  Charles  Duke  of  p^oi  i 
Cambridge.  According  to  the  usual  rule  the  prosecutor  must  ^ 
prove  all  matters  of  description  alleged,  though  it  was  not  necessary 
to  allege  it  The  proper  course  would  have  been  for  them  to  have 
found  that  the  person  mentioned  was  a  person  who  had  the  title  of 
Duke  of  Cambndge,  and  to  have  omitted  all  the  Christian  names."  It 
has  been  held  that  an  indictment  for  an  attempt  to  murder  A.  W.  may 
be  amended  by  substituting  for  A.  W.  "  a  certain  female  child  whose 
name  is  to  the  said  jurors  ui^own,"  although  the  act  refers  only  to  vari- 
ances in  the  name,  or  Christian  or  surname.  R.  v.  Welton,  9  Cox,  C. 
C.  297.  An  indictment  charged  D.  T.  as  a  receiver  of  stolen  goods, 
''he,  the  said  A.  B.,  knowing  them  to  have  been  stolen;"  upon  verdict 
of  guilty  he  moved  in  arrest  of  judgment,  but  the  court  of  quarter 
sessions  struck  out  the  words  "A.  B."  and  substituted  "D.  T,"  It 
was  held  by  the  Court  of  Criminal  Appeal  that  the  court  had  no  power 
to  amend  lUfter  verdict,  so  as  to  alter  the  finding  of  the  jury,  ana  that 
the  prisoner  was  entitled  to  move  in  arrest  of  judgment  R.  v,  Larkin, 
Dears.  C.  C.  365 ;  23  L.  J.,  M.  C.  125.  See  R^.  v.  Oliver,  13  Cox, 
C.  C.  R.  538.    On  an  indictment  against  the  defendant  for  obstruct- 
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ing  a  footway  leading  Grom  A.  to  G.,  it  appeared  that  the  so-called 
footway  was  for  half  a  mile  from  its  commencement^  as  described  in 
the  indictment^  a  carriage-way ;  the  obstruction  was  in  the  part  beyond. 
The  Court  of  Queen's  Bench  held  that  this  was  a  misdescription^  which 
ought  to  be  amended  under  the  14  &  15  Vict.  c.  100,  s.  1.  R.  v, 
Sturge,  3  K  &  B.  734,  77  E.  C.  L. ;  23  L.  J.,  M.  C.  172.  On  an 
indictment  for  stealing  19s.  6d.  the  court  held  that  the  indictment 
might  be  amended  by  altering  the  words  "  nineteen  and  sixpence  ^^  to 
''  one  sovereign."  R.  v.  Gumble,  L.  R.  2  C.  C.  R.  1 ;  42  L.  J.,  M.  C. 
7 ;  and  see  R.  v.  Bird,  42  L.  J.,  M.  C.  44 ;  12  Cox,  C.  C.  (C.  C.  R.) 
257.  Indictment  for  embezzlement  laid  the  property  in  A.  B.  ana 
others,  to  which  was  added  by  amendment  the  word  "  trustees  of,  etc." 
R.  V.  Marks,  10  Cox,  C.  C.  367.  The  tendency  of  the  latter  cases  is 
to  give  the  statute  "  a  wide  construction,"  see  R^.  v.  Welton,  mpra^ 
per  Byles,  J. ;  1  Russ.  Cri.  67,  5th  ed.  Where  an  indictment  charged 
the  prisoner  with  supplying  a  noxious  drug  to  procure  the  miscarriage 
of  ^^  a  certain  woman,''  Stephen,  J.,  on  objection,  amended  by  altering 
the  description  to  "  a  woman  to  the  jurors  unknown."  R.  v.  Titley, 
14  Cox,  C.  C.  502.  But  tlie  same  learned  judge  refused  to  allow  an 
indictment  charging  the  defendants  with  "  endeavoring  to  persuade  T. 
to  supply  a  noxious  drug  "  to  be  amended  by  supplying  the  name  of 
any  person  to  whom  the  drug  was  supplied,  or  for  whom  it  was  in- 
tended. R.  V.  O'Callaghan,  14  Cox,  C.  C.  499.  It  may,  however, 
be  mentioned  that  in  the  latter  case  the  learned  iudge  was  influenced 
by  the  &ct  that  there  had  been  no  preliminaiy  inquiry  before 
a  magistrate,  and  that  therefore  there  was  the  need  for  greater 
caution. 

It  probably  was  not  intended  by  section  25  (^upra,  p.  208)  to 
increase  the  power  of  amendment  given  by  s.  1  {mpra,  p.  209),  but 
merely  to  prevent  formal  defects  apparent  on  the  face  of  the  indict- 
ment being  taking  advantage  of  after  verdict,  by  motion  in  arrest  of 
judgment  or  otherwise.  The  term  ^'  formal  defect  apparent  on  the 
&oe  of  the  indictment "  is  rather  indefinite ;  probably  it  would  be 
held  to  mean  such  formal  defects  as  may  be  amended  by  virtue  of  s.  1. 
See  R.  V.  Goldsmith,  L. R. 2  C.  C.  74 ; 42 L.  J., M. C. 9^, pod,'' False 
Pretences." 

As  to  the  amendment  of  the  record  after  judgment,  see  Reg.  9. 
*oi  91   *Gregory,  4  D.  &  L.  777 ;  Gregory  v.  R%.,  injray  p.  227  ; 
^^^i  Bowers  v.  Nixon,  12  Q,  B.  546,  64  E.  C.  L. 

Jury  da  medietate  linguo.  The  28  Edw.  3,  a  13,  s.  2,  which  pro- 
vides for  the  trial  of  aliens  by  a  jury  de  medietate  lingiUK,  was  repealed 
as  to  England  by  the  26  &  27  Vict.  c.  125 ;  and  the  6  Geo.  4,  c.  50, 
s.  47,  wQch  contained  further  provisions  as  to  such  trials,  is  repealed 
by  the  33  Vict  c.  14,  which  enacts  that  "  fix)m  and  aftier  the  passing 
of  this  act  an  alien  shall  not  be  entitled  to  be  tried  by  a  jury  de  medie- 
tate lingvasj  but  shall  be  triable  in  the  same  manner  aa  if  he  were  a 
natural-bom  subject" 

As  r^ards  Ireland,  the  28  Edw.  3,  c.  13,  s.  2,  is  repealed  by  the  3 
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&  4  Will.  Ay  c.  91|  s.  50 ;  and  s.  37  of  that  act^  which  relates  to  this 
matter,  is  repealed  by  the  33  Vict  c.  14. 

Challenges.  Challenges  are  either  to  the  array  or  to  the  polls; 
they  are  also  either  peremptory  or  for  oaxise. 

Time,  and  mode  of  taking  them.^  When  one  or  more  defendants 
have  pleaded  the  general  issue,  they  are  informed  by  the  officer  of 
the  court  that  the  persons  whose  names  he  is  about  to  call  will  form 
the  jury  which  is  to  try  them,  and  that  they  are  at  liberty  to  challenge 
any  who  may  be  called,  as  they  come  to  be  sworn.  The  practice  as 
to  the  mode  of  getting  a  jury  together  is  not  very  clearly  defined,  and 

Srobably  differs  considerably  in  different  parts  of  the  country.  It  is 
ifficult  to  understand  whether  the  rule  laid  down  in  Vicars  r.  Lang- 
ham,  Hob.  235,  that  there  can  be  no  challenge  either  to  the  array  or 
to  the  polls  until  a  full  jury  appear,  is  of  perfectly  general  application. 
It  is  repeated,  and  no  limits  inaicated,  in  K.  v.  Edmonds,  4  B.  &  Aid. 
471,  6  E.  C.  L. ;  3  Burn,  Just,  ed.  30,  p.  90  ;  and  Joy  on  Confessions 
and  Challenges,  s.  10.  It  is  probably  stated  somewhat  too  broadly, 
and  wliat  is  meant  is,  that  berore  the  prisoner  is  put  to  his  challenges, 
he  has  a  right  to  have  the  whole  panel  called  over  to  see  who  does  and 
who  does  not  appear.  Fost.  Cr.  Ca.,  fol.  ed.  p.  7 ;  R.  v.  Frost,  9  C.  & 
P.  136,  38  E.  C.  L.  However  this  may  be,  it  is  the  constant  practice 
in  some  counties  to  swear  the  first  iuryman  who  answers  as  soon  as  he 
enters  the  box,  without  any  further  inquiry.  In  other  places  it  is 
the  practice  to  get  a  full  jury  into  the  dox,  and  then  to  commence 
swearing  them;  then  if  any  one  is  rejected,  to  call  another  is  his 
place,  and  so  on,  ioties  quotiea*  If  there  is  a  defect  of  jurors,  and 
eitlier  party  pray  a  taleSy  he  does  not  thereby  lose  his  right  to  challenge ; 
Vicars  v,  Langliam,  supra  ;  BulL  N.  P.  307 ;  but  Hawkins  douots 
whether  a  tales  can  be  prayed  by  the  prosecutor,  upon  an  indictment 
or  criminal  information  without  a  warrant  fix)m  the  attorney-general ; 
Hawk.  P.  C.  c  41,  s.  18.  On  the  other  hand,  it  is  said  by  Black- 
stone,  J.,  that  ^^  if  by  reason  of  challenges,  or  defaults  of  jurors,  a 
sufficient  number  cannot  be  had  of  the  original  panel,  a  tales  may  be 
awarded  as  in  civil  causes,  till  the  number  of  twelve  is  sworn  f'  4  Bl. 
Comm.  355.  See  14  Eliz.  c  9  (repealed  6  Geo.  4  c  50,  s.  62) ;  P.  v. 
Dolby,  2  B.  &  C.  104 ;  Arch.  Cr.  Ij.  18th  ed.  p.  157.  But,  inasmuch 
as  if  the  panel  is  exhausted,  and  no  tales  prayed,  the  court  may,  of 
its  own  accord,  order  the  sheriff  or  other  officer  to  return  a  fi^esh 

*  Where  the  panel  wan  sabmitted  again  and  again  (before  the  State  was  required  to 
pass  upon  it),  until  the  defendant  was  satisfied  or  had  exhausted  his  challenges,  it  was 
held  not  to  be  error.  State  o.  Ivej,  41  Tex.  35.  Failure  on  the  part  of  either  State  or 
defendant  to  challenge  at  the  proper  time  is  a  waiver  of  the  privilege.  Klngen  v. 
State,  46  Ind.  132.  The  prisoner  having  accepted  a  juror  (»nnot  afterwards  challenge 
him  on  the  ground  of  newlv  discovered  statements  showing  prejudice.  AYemer  v. 
State,  44  Ark.  122;  but  one  disqualified  to  serve  as  a  juror,  such  as  an  alien,  majbe 
removed  bv  the  court.  People  v.  Barker,  8  Crim.  Law  Mag.  61.  The  defendant  may 
be  requirea  to  cross-examine  a  juror  on  his  qualification,  before  the  State  accepts  or 
rgects  the  juror.    Hardin  v.  State,  4  Tex.  App.  355 ;  Bay  v.  State,  Id.  450. 
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panel  instarUer  (1  Hale,  P.  C.  28,  260),  the  point  is  not  of  very  great 
importance. 

There  is  no  doubt  that  the  time  for  the  prisoner  to  challenge  the 
polls  is,  as  each  juryman  comes  to  the  book  to  be  sworn ;  that  is,  after 
*91  *^1  *^^^  juryman  has  been  called  for  the  purpose  of  being  sworn, 
-I  and  before  the  oath  has  commenced.  It  seems  that  the  formal 
delivery  of  the  book  into  the  hands  of  a  juryman  is  the  commence- 
ment of  the  oath.  E.  v.  Frost,  9  C.  &  P.  126,  38  E.  C.  L. ;  R.  v. 
Brandreth,  32  How.  St.  Tr.  770.  See  also  R.  v.  Gioigetti,  4  F.  &  F. 
546  ;  but  if  the  juryman,  of  his  own  accord,  takes  the  book  into  his 
hands,  his  doing  so  not  being  directed  by  the  court,  or  sanctioned  by 
the  court,  that  does  not  take  away  the  right  of  cfiallenge ;  R.  v.  Frost, 
supra.  It  is  not  absolutely  necessary  that  the  names  should  be  called 
in  the  order  in  which  they  stand  on  the  panel,  but  that  order  may  be 
departed  from  if  convenience  requires  it.  Mansell  v.  Reg.,  Dears.  & 
B.  C.  C.  375. 

The  challenge  to  the  array  must,  of  course,  be  before  any  juiyman 
is  sworn. 

Where  the  indictment  charged  a  subsequent  felony  in  one  count, 
and  a  previous  conviction  in  another,  and  the  prisoner,  at  the  request 
of  his  counsel,  was  arraigned  separately  on  the  subsequent  felony,  and 
afterwards  on  the  previous  conviction,  it  was  doubted  if  it  was  neces- 
sary to  re-swear  the  jury,  and  give  the  prisoner  his  challenges.  R.  v. 
Key,  3  C.  &  K.  371.  But  an  express  provision  for  separate  ar- 
raignment without  re-swearing  the  jury  is  now  made  in  most  cases. 
See  p.  225. 

Challenges  to  the  array.  The  learning  on  this  subject  has  to  be 
sought  out  of  old  books ;  and  there  is  great  difficulty  in  deriving 
from  them  any  precise  rules.^  It  is,  however,  quite  clear  that  any 
partiality  in  the  sneriff,  under-sheriff,  or  other  omcer  who  is  concerned 
m  the  return  of  the  jury  is  a  good  cause  of  challenge  to  the  array. 
And  that  this  partiality  will  be  assumed  to  exist,  if  the  sheriff  or 
other  officer  be  of  kinared  or  affinity  to  either  party ;  or  if  any  dis- 
pute be  pending  between  the  sheriff  and  either  party  which  would  be 
likely  to  influence  the  sheriff;  or  if  the  sheriff  or  other  officer  have 
been  concerned  for  either  part^  in  the  same  matter,  either  as  counsel, 
attorney,  or  the  like.     Co.  Litt.  156  a;  Bac  Abr.  tit.  Juries  (E). 

There  can  be  no  challenge  to  the  array  on  the  ground  of  the  par- 
tiality of  the  master  of  the  crown  office,  in  a  case  where  he  is  the 
officer  by  whom  the  jury  is  to  be  nominated  under  a  rule  of  court, 
according  to  the  statute  3  Greo.  2,  c.  25,  s.  15  (repealed  6  Geo.  4,  c.  50, 

^  Ab  to  what  constitutes  a  sufficient  ^und  of  challenge  to  the  array  of  jurors. 
Bowman  t>.  State,  41  Tex.  417.  There  is  no  challen^  to  the  array  because  the  court 
has  erroneously  directed  the  coroner  to  serve  a  special  venire.  People  v.  Welch,  49 
Cal.  174.  The  only  ground  for  challenge  to  the  array  is  that  the  officer  who  sum- 
moned the  jurors  was  biassed.  People  v.  Welch,  49  Cal.  174.  Challenge  to  the  array 
is  only  for  misconduct  of  sheriif  or  irregularity  in  the  list.  State  v.  Speaks,  94  N.  C. 
805.  The  fact  that  one  of  the  forty-eight  men  drawn  as  petit  jurors  is  an  alien,  is  not 
fatal  to  the  array.    Buchanan  v.  Commonwealth,  1  Pa.  Sup.  CL  Dig.  (Pa.)  252. 
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s.  64)  j  R.  V.  Edmonds,  4  B.  <&  Aid.  471,  6E.  C.'  L.  The  only  rem- 
edy in  such  a  case  is  to  apply  to  the  court  to  appoint  another  officer  to 
nominate  the  jury. 

By  the  6  Geo.  4,  c.  50,  s.  13,  the  want  of  four  hundredors  in  the 
panel  is  declared  to  be  no  cause  of  challenge ;  and  by  s.  28,  the  same 
is  declared  witli  respect  to  the  want  of  a  knight. 

Whetlier  there  is  the  same  right  in  a  subject  as  in  the  crown  to  chal- 
lenge for  favor  has  been  doubted ;  see  2  Hawk.  P.  C.  c.  44,  s.  32. 
But  that  doubt  is  obsolete. 

A  challenge  to  the  array  should  be  in  writing,  so  that  it  may  be  put 
upon  the  record,  and  the  other  party  may  plead  or  demur  to  it ;  and 
tlie  cause  of  challenge  must  be  stated  specifically.  R.  v,  Hughes,  1  C. 
&  K.  235,  47  E.  C.  L.      ' 

When  the  opposite  party  pleads  to  the  challenge,  two  triers  are  ap- 
pointed by  the  court ;  either  two  coroners,  two  attorneys,  or  two  of 
the  jury,  or  indeed  any  two  indifferent  persons.  If  the  array 
be  quashed  against  the  sheriff,  a  venire  facifls  is  then  directed 
^in^nier  to  the  coroner;  if  it  be  further  quashed  against  the  r*oi4 
coroner,  it  is  then  awarded  to  two  persons,  called  eliaorSy  chosen  L 
at  the  discretion  of  the  court,  and  it  cannot  be  afterwards  quashed. 
Co.  Litt  158  a. 

It  has  been  said  that  there  is  some  distinction  between  trying  chal- 
lenge ;  those  that  are  manifest  or  principal  challenges,  as  they  are  called 
baiug  tried  by  the  court  without  the  am)ointment  of  any  triers.  See 
Co.  Litt.  156  a ;  Bac  Abr.,  tit  Juries,  E.  12  ;  but  triers  would  prob- 
ably now  be  appointed  in  all  cases . 

The  truth  of  the  matter  allied  as  cause  of  challenge  must  be  made 
out  by  witnesses  to  the  satisfaction  of  the  triers.  The  challenging  party 
first  addresses  the  triers,  and  calls  his  witnesses ;  then  the  opposite  party 
addr&ises  them,  and  calls  witnesses  if  he  thinks  fit ;  in  which  case  the 
challenger  lias  a  reply.  The  judge  then  sums  up  to  the  triers,  who 
give  their  decision.  See  R.  v.  Dolby,  2  B.  &  C.  104,  9  E.  C.  L.  If 
a  Challenge  to  the  array  be  found  against  the  party,  he  may  afler>vards, 
notwithstanding,  challenge  to  the  polls. 

Challenges  to  the  polls.  Challenges  to  the  polls  are  either  peremp- 
tory or  for  cause.  By  the  common  law,  the  king  or  the  prosecutor  who 
represented  him  might  challenge  peremptorily  any  number  of  jurors  ; 
simply  alleging  quod  non  boni  sunt  nro  rege;  but  by  the  33  Edw.  1, 
St.  4,  this  riglit  is  taken  away,  and  the  king  is  bound  to  assign  the  cause 
of  his  challenge  ;  and  this  enactment  is  repeated  in  the  same  words  in 
the  6  Geo.  4,  c.  50,  s.  29. 

A  practice,  however,  which  has  continued  uniformly  from  the  time 
of  Eaw.  1  to  the  present,  enables  the  prosecutor  to  exercise  practically 
the  right  of  peremptory  challenge ;  because,  when  a  man  is  called,  the 
juror  will,  on  his  request,  be  ordered  to  stand  by ;  and  it  is  only  when 
the  panel  has  been  exhausted,  that  is,  when  it  appears  that,  if  the  jurors 
ordered  to  stand  by  are  excluded,  there  will  be  a  defect  of  jurors,  that 
the  prosecutor  is  compelled  to  show  his  cause  of  objection.     Mansell  v. 
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R^.,  Dears.  &  B.  C.  C.  375.^  When  it  appears  that,  in  consequence 
of  the  peremptory  challenges  by  the  defendant,  and  the  juryman 
ordered  to  stand  by  at  the  request  of  the  prosecutor,  a  full  jury  cannot 
be  obtained,  then  the  proper  course  is  to  call  over  the  whole  panel 
again,  only  omitting  those  that  have  been  peremptorily  challenged  by 
the  defendant  R.  r.  Geach,  9  Car.  &  P.  499,  38  E.  C.  L.  And 
even  on  the  second  reading  over  of  the  panel  a  juryman  may  be 
ordered  to  stand  by  at  tlie  request  of  the  prosecutor,  if  it  reason- 
ably appears  tliat  sufficient  jurymen  may  yet  appear.  Mansell  v. 
R(^.,  supra. 

The  prisoner  has,  in  cases  of  felony,  twenty  peremptory  challenges 
and  no  more ;  6  Greo.  4,  c.  50,  s.  29  ;  and  the  right  exists  whether  the 
felony  be  capital  or  not.  Gray  v,  Reg.,  11  CI.  &  Fin.  427.  The 
number  in  cases  of  high  treason  is  thirty-five,  but  this  is  reduced 
to  twenty  in  such  cases  of  treason  as  are,  by  the  39  &  40  Geo.  3,  c. 
93,  and  the  5  &  6  Vict,  a  51,  directed  to  be  tried  in  the  same  manner 
as  charges  of  murder ;  these  are  cases  where  the  overt  act-  alleged 
in  the  indictipient  is  assassination  of  the  king,  or  any  attempt  against 
his  person,  whether  direct  or  by  compassing  and  imaginating  only. 
In  cases  of  misdemeanor  there  is  no  right  of  peremptory  chal- 
lenge; Co.  Litt  166.  But  the  defendant  is  generally  allowed  to 
object  to  jurors  &s  they  are  called,  without  showing  any  cause,  till 
the  panel  is  exhausted ;  and  that  practice  was  approved  of  by 
♦21 51  *^V^^Jli^™^s,  J.,  in  R.  t\  Blakeman,  3  C.  &  K.  97.  If  the  panel 
•J  be  thus  exhausted,  the  list  must  be  gone  through  again,  and 
then  no  challenge  allowed  except  for  cause.* 

If  a  juror  be  oiallenged  for  cause  before  any  juror  sworn,  two  triersare 
appointed  by  the  court ;  and  if  he  be  found  indifferent  and  sworn,  he  and 
tlie  two  triers  shall  try  the  next  challenge ;  and  if  he  be  tried  and  found 
indifferent,  then  the  first  triers  shall  be  discharged,  and  the  two  firat 

^Haines  v.  Commonwealth,  12  W.  N.  Cases  (Pa.)  193 ;  Smith  v.  Commonwealth,  Id. 
196.  Where  the  defendant  declines  to  make  anj  challenge  the  proeecutioo  may  in- 
terpose a  peremptory  challenge.    People  v.  McOarty,  48  (>il.  557. 

'  Jurors  may  be  peremptorily  challenged  at  any  time  before  they  are  sworn.  People 
0.  Jenks,  24  Cal.  11 ;  Morton  v.  State,  1  Kan.  468.  [But  where  a  juror  has  once  been 
sworn  as  competent,  a  peremptory  challenge  is  barred.  People  v.  Carpenter,  4  N.  T. 
Crim,  Rep.  39.J 

If  the  court  improperly  overrule  the  prisoner's  challenge  of  a  juror  for  cause,  and 
the  prisoner  afterwaxds  challenges  him  peremptorily,  and  does  not  exerdae  his  right 
to  challenge  peremptorily  to  the  full  number  allowed  him  by  law,  thejudgment  will 
not  be  reversed.  Mimms  v.  State,  16  O.  St  221 ;  State  v.  Cockman,  1  Winst.  95.  [TIm 
judgment  of  the  court  on  a  challen^  for  actual  bias^  will  not  be  reviewed  except  on 
exception  to  the  ruling  in  accepting  or  rdecting  evidence.  People  v.  Cotta,  49  CaL 
166 ;  People  r.  Vasquez,  49  Cal.  560 ;  People  v,  Colson,  49  Cal.  679.  A  challenge  to 
a  juror  for  implied  bias  must  specify  the  grounds  of  the  challenge.  People  v.  BiM:k- 
ley,  49  Cal.  241.  The  bias  of  a  juror  is  a  question  for  the  court  People  v.  OttOw  4 
N.  Y.  Crim.  Rep.  149.] 

In  felony  defendant  cannot  waive  his  right  to  be  tried  by  a  jury  of  twelve.  State  v. 
Mansfield,  41  Mo.  470;  Hill  v.  People,  16  Mich.  a5.    a 

Where  a  ''struck  jury"  is  impannelled  under  the  Ohio  statute,  after  twelve  jurors 
have  entered  the  box  unchallenged  for  cause,  the  party  demanding  the  struck  jury 
loses  the  right  of  peremptory^  chaUenge.  Stater.  Moore,  28  O.  St  5m  The  officer  se- 
lected to  choose  such  a  jury  ia  not  disqualified  by  having  expressed  an  opinion  upon 
the  cause  of  trial    Webb  v.  State,  29  O.  St  351. 
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jurors  tried  and  found  indifferent  sliall  try  the  rest;  Co.  Latt.  158; 
2  Hale,  P.  a  275 ;  Bac.  Abr.,  tit.  Juries,  E.  12. 

The  trial  |>rooeeds  in  the  same  manner  as  a  challenge  to  the  array. 
The  juror  challenged  may  be  himself  examined  as  to  any  cause  of 
unfitness.     Bac.  Abr.,  vAi  isuvra. 

A  juror  may  be  challengea  on  the  ground  that  he  is  not  liber  et 
legalia  homo;  and  this  would  hold  good  against  outlaws,  aliens, 
minors,  villeins,  and  females.  He  may  also  be  challenged  on  the 
ground  of  infamy ;  which  ground  is  said  not  to  be  removed  by  par- 
don ;  Bac.  Abr.,  tit.  Juries,  E.  2 ;  or  that  he  is  not  fit  to  serve  from 
age,  but  see  Mulcahy  v.  Reg.,  L.  R.  3  H.  of  L.  306 ;  or  some  other 
personal  defect;  or  that  he  is  not  qualified.  The  qualification  of 
jurors  is  fixed  by  the  6  Geo.  4,  c.  50,  s.  1,  which  provides,  tliat 
'*  all  persons  between  the  ages  of  twenty-one  and  sixty  yeare,  resi- 
ding in  any  county  in  England,  who  shall  have  in  his  own  name  or 
in  trust  for  him,  within  the  same  county,  ten  pounds  by  the  year 
above  reprizes,  in  lands  or  tenements,  whether  of  freehold,  copyhold, 
or  customary  tenure,  or  of  aucient  demesne,  or  of  rents  issuing  out  of 
any  such  lands  or  tenements,  or  in  any  such  lands,  tenements,  and 
rents  taken  together,  in  fee  simple,  fee  tail,  or  for  the  life  of  himself 
or  some,  other  person;  or  who  shall  have  within  the  same  county 
twenty  pounds  oy  tlie  year  above  reprizes  in  lands  or  tenements, 
held  by  lease  or  leases  for  the  absolute  term  of  twenty-one  years, 
or  some  longer  term,  or  for  any  term  of  years  determinable  on  any 
life  or  lives,  or  who,  being  a  householder,  shall  be  rated  or  as- 
sessed to  the  poor-rate,  or  to  the  inliabited  house  duty  in  the 
county  of  Midalesex,  on  a  value  of  not  less  than  thirty  pounds,  or 
in  any  other  county  on  a  value  of  not  less  than  twenty  pounds,  or 
who  shall  occupy  a  house  containing  not  less  than  fifteen  windows, 
shall  be  qualified  to  serve  on  juries  on  all  issues  in  all  the  superior 
courts,  both  civil  and  criminal,  and  in  all  courts  of  assizes,  nisi  prius, 
oyer  and  terminer,  and  gaol  delivery,  and  in  all  issues  joined  in 
courts  of  sessions  of  the  peace,  such  issues  being  respectively  in  the 
county  in  which  every  man  so  qualified  respectively  shall  reside.^' 
And  every  man,  being  between  the  aforesaid  ages,  "  residing  in  any 
coimty  in  Wales,  and  being  there  Qualified  to  the  extent  of  three- 
fifths  of  any  of  the  forgoing  qualifications,"  shall  be  qualified  to 
serve  on  juries  in  all  issues  joinea  in  the  courts  of  great  sessions,  and 
in  oom*ts  of  sessions  of  the  peace,  in  every  county  in  Wales  in  which 
every  man  so  qualified  shall  reside.  By  the  45  &  46  Vict.  c.  50,  s.  186, 
every  burgess  of  a  borough  having  a  separate  court  of  quarter  sessions 
is  qualified  and  liable  to  serve  on  juries  in  that  court  unless  exempted 
by  law,  but  by  the  Schedule  of  33  &  34  Vict  c.  77,  they  are  exempt 
from  serving  on  county  sessions.  By  33  &  34  Vict.  c.  77,  schedule, 
members  of  the  council,  justices  of  the  peace,  the  town  clerk,  and 
treasurer  within  the  borough,  are  disqualified  from  serving  on  any 
jury  in  the  county  where  the  borough  is  situate.  Justices  are  also 
""exempt  from  serving  on  any  sessions  for  the  jurisdiction  of  r«o|/> 
which  they  are  justices.  ^ 
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A  juror  may  also  be  challenged  on  the  ground  that  he  is  not  indif- 
ferent The  same  circumstances  which  would  support  a  challenge  to 
the  array  for  unindifferency  in  the  sheriff  would  support  a  challenge 
to  the  poll  for  the  same  defect  in  a  juryman.  It  is  no  cause  of  ch^- 
lenge  of  a  juror  by  the  prosecutor  that  the  juror  is  a  client  of  the 
prisoner,  who  is  an  attorney ;  R.  v,  Greach,  9  C.  &  P.  499,  38  E.  C. 
L. ;  nor  that  the  juror  has  visited  the  prisoner  as  a  friend  since  he  has 
been  in  custody ;  Id.  It  is  not  allowable  to  ask  a  juryman  if  he  has 
not  previously  to  the  trial  expressed  himself  hostildy  to  the  prisoner^ 
in  order  to  found  a  challenge,  but  such  expressions  must  be  proved  by 
some  other  evidence ;  R.  v.  Edmunds,  4  B.  &  Aid.  471,  6  E.  C.  L. ; 
R.  i;.  Cooke,  13  How.  St.  Tr.  333.  And  they  must  amount  to  some- 
thing more  than  an  expression  of  opinion  in  order  to  constitute  a  good 
cause  of  challenge ;  they  must  lead  directly  to  the  conclusion  that  the 
juryman  is  not  likely  to  act  impartially  after  he  has  heard  the  evidence.* 
Joy  on  Confessions  and  Challenges,  p.  189.  On  the  trial  of  an  indict- 
ment for  a  riot,  it  is  ground  for  challenge  by  the  prosecution  that  the 
juror  challenged  is  an  inhabitant  of  the  town  where  the  riot  took 
place,  and  that  he  took  an  active  part  in  the  matter  which  led  to  it ; 
per  Coleridge,  J.,  R.  v.  Swain,  2  Moo.  &  R.  112. 

After  the  prisoner  has  challenged  twenty  jurors  peremptorily^  he 

^  As  to  the  inoompetency  of  jurors  from  having  formed  an  opinion.  See  State  v.  Howard, 
17  N.  H.  171 ;  Commonwealth  v.  Thrasher,  11  Gray,  57  ;  Teople  v.  Symonda,  22  Od. 
348 ;  Lowenbeff  v.  People,  27  New  York,  336 :  Boy  v.  State,  2  Kan.  405 ;  State  v. 
Cockman,  1  Winst  95 ;  OConnor  v.  State,  9  Fla.  215 ;  Fahnestock  v.  State,  23  Ind. 
231 ;  Peoplev.  King,  27  GaL  507 ;  State  v,  Leicht,  17  la.  28 ;  People  r.  Woods,  29  OiL 
635 ;  Holt  v.  People,  13  Mich.  224,  [City  of  Emporia  v,  Volmer,  12  Kan.  622.  The 
oninion  must  be  a  fixed  one,  unlikely  to  be  changed  by  the  evidence.  Black  r.  State, 
42  Tex.  377  ;  CVMarav.  Commonwealth,  75  Pa.  St.  424;  Ortwein  v.  Commonwealth, 
76  Id.  414;  People  v.  Brown,  48  Cal.  253;  Reynolds  v.  United  States,  98  U.S.  (8 
Otto)  145 ;  Phelps  v,  Peonle,  72  N.  Y.  334 ;  but  see  Greenfield  v.  People,  74  N.  Y. 
277 ;  Grissom  v.  State,  4  Tex.  App.  374.  A  juryman  is  not  competent  who  has  fonned 
an  opinion,  which  it  would  take  conclusive  evidence  to  chanse.  Andrews  v.  State,  21 
Fla.  598.  But  he  is  not  disqualifie^^nleas  hb  opinion  is  nillv  formed.  Pierson  v. 
State,  21  Tex.  App.  14 ;  People  v.  Barker,  8  Crim.  Law  Mag.  61.  The  opinion  most 
be  as  to  some  existing  fact,  not  as  to  some  supposed  defence.  People  v.  Carpenter,  4 
N.  Y.  Crim.  Bep.  39.  See  People  v.  Carpenter,  Id.  177.  An  opinion  fonned  by  a 
juror  as  to  the  guilt  of  a  principal  is  not  a  disqualification  on  ine  trial  of  one  as  an 
aider  and  abettor.  Weston  v.  Commonwealth,  17  Weekly  Notes  (Pa.),  77;  &  c.  1  Pk. 
Sup.  Ct  Di^.  (Pa.)  335.  An  act  forbidding  disqualification  for  any  opinion  formed  is 
unconstitutional.  Easton  v.  State,  6  Baxter,  (Tenn.),  466.]  A  mror  having  eonscien* 
tious  scruples  against  finding  a  party  guilty  of  an  ofience  punishable  with  aeath,  may 
be  challenged  for  principal  cause  by  the  people.  Walter  v.  People,  32  N.  Y.  147 ; 
Fahnestock  v.  State,  23  Ind.  231.  S.  Or  because  opposed  to  capital  punishment  on 
circumstantial  evidence.    Jackson  v.  State,  74  Ala.  26. 

It  is  no  disqualification  to  a  juror  that  he  was  sworn  in  a  prior  trial,  where  a  noOe 
prosequi  has  been  taken  and  a  new  bill  found.  Beid  v.  State,  30  Ga.  556.  Or  that  he 
nas  made  improjper  remarks,  for  the  express  purpose  of  avoiding  iury  duty.  Moughon 
V.  State,  59  Ga.  308.  Or  that  he  has  an  opinion  if  it  will  readily  yield  to  evidence;. 
Andrews  v.  State,  21  Fla.  598 ;  State  r.  Meyer,  58  Vt  457  ;  People  ©.Crowley,  4  N.  Y. 
Crim.  Bep.  26;  see  People  v.  Buddensieck,  Id.  230;  People  r.  Clark,  Id.  5^2.  But 
where  the  opinion  has  been  formed  by  reading  the  evidence  of  a  former  trial,  the  juror 
is  incompetent.  Staup  v.  Commonwealth,  74  Pa.  St  458.  Otherwise  where  he  has 
formed  nis  opinion  on  reading  the  evidence  taken  before  the  coroner.  Ortwein  r. 
Commonwealth,  76  Id.  414 ;  Allison  v.  Commonwealth,  99  Id.  17.  Ch*  by  reading  the 
newspapers.  Co£^  v.  Commonwealth,  1  Pa.  Sup.  Ct  Dig.  (Pa.)  39.  See  Anarchist's 
case,  12  K.  C.  Bep.  865;  &  c.  6  Am.  Crim.  Bep.  570. 
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may  still  challenge  others  for  cause ;  R.  v.  Geach^  9  Car.  &  P.  499,  38 

C  C.  L. 

As  in  a  challenge  to  the  array,  the  ground  of  challenge  should  be 

specifically  stated  in  writing,  in  order  that  it  may  be  placed  on  the 

record  with  the  judgment  mereon.     R.  v,  Hughes,  1  C.  &  K.  235,  47 

£•  C  Li, 

* 
Challenges  improperly  allowed  or  diBallowed.     It  is  said  that  if 

a  challenge  be  overruled  without  demurrer,  the  ruling  may  be  made 

the  subject  of  a  bill  of  exceptions ;  R.  v.  City  of  Worcester,  Skin.  101 ; 

but  see  pod.  p.  234.     If  there  is  a  demurrer  and  judgment  thereon, 

there  would  be  matter  of  error  on  the  record,  see  R.  r.  Edmonds,  4  B. 

&  Aid.  471,  6  E.  C.  L.     If  a  challenge  be  improperly  allowed,  it  is 

doubtful  whether  there  is  any  matter  for  error ;  see  Mansell  v.  Beg., 

Dears.  &  B.  C.  C.  375. 

Persons  unfit  to  serve  not  challenged.  A  juror  who  is  not  qual- 
ified may  object  to  serve  though  not  challenged ;  and,  if  upon  exam- 
ination on  oath  he  be  found  not  to  be  so,  he  will  be  ordered  to  retire ; 
4  Harg.  St.  Tr.  740.  A  juryman  on  being  called  to  serve  on  a  trial 
for  murder,  stated  that  he  had  conscientious  scruples  to  capital  pimish- 
ment  Upon  this  the  judge  ordered  him  to  withdraw,  although  the 
counsel  for  the  prisoner  demanded  that  he  should  serve ;  the  Court  of 
Queen's  Bench,  on  a  writ  of  error,  without  stating  whether  they  con- 
sidered that  this  was  the  right  course,  said  that  they  wished  it  to  be 
understood  that  they  by  no  means  acquiesced  in  the  doctrine  contended 
for  on  the  authority  of  an  anonymous  case  in  Brownlow  &  Gold.  Rep. 
41,  that  a  judge,  on  the  trial  of  a  criminal  case,  has  no  authority,  if 
there  be  no  challenge  on  either  side,  to  excuse  a  juryman  on  the  jmnel 
when  he  is  called,  or  to  order  him  to  withdraw,  ii  he  be  palpably  unfit, 
by  physical  or  mental  infirmity,  to  do  his  duty  in  the  jury-box.  Man- 
sell  V.  Reg.,  ubi  mpra} 

Misoalling  a  juror.  On  a  trial  for  murder  the  panel  returned  by 
the  sheriff  contained  the  names  of  J.  H.  T.  and  W.  T.  The  name  of 
*  J.  H.  T.  was  called  from  the  panel  as  one  of  the  jury,  and  J.  r^oi  7 
H.  T.,  as  was  supposed,  went  into  the  box,  and  was  duly  sworn  ^ 
by  the  name  of  J^f .  Theprisoner  ^  convicted:  The  folW- 
ing  day  it  was  discovered  that  W .  T.  had  by  mistake  answered  to  the 
name  of  J.  H.  T.,  and  that  W.  T.  was  lially  tlie  person  who  had 
served  on  the  jury.  It  was  held  in  the  Court  of  Crimirial  Appeal, 
by  Lord  Campbell,  C.  J.,  Cockbum,  C.  J.,  Coleridge,  J.,  Martin  and 
Watson,  BB.  (five),  that  there  had  been  a  mis-trial ;  by  Erie,  Cromp- 
ton,  Crowder,  Wules,  and  Byles,  JJ.,  and  Channell,  B.  (six),  that 
there  had  been  no  mis-trial.  It  was  doubted  in  this  case  whether  the 
objection  was  matter  of  error ;  and  Pollock,  C.  B.,  Erie,  Williams, 

^  It  may  sometimes  be  a  ground  for  excoamg  a  juror,  that  he  is  a  brother  of  a  wit- 
ness for  tne  State.  State  v.  Christian,  30  La.  Ann.  367.  One  dismialified  to  serve  as  a 
juror,  such  as  an  alien,  may  be  removed  bv  the  court  People  v.  JBarker,  8  Crim.  Law 
Hiag.  61. 
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Crompton,  Crowdcr,  and  Willes,  JJ.,  and  Channell,  B.,  thought  that 
this  was  not  a  question  of  law  arising  at  the  trial  over  which  the  Court 
of  Criminal  Appeal  had  jurisdiction.  B.  t^.  Mellor^  Dears.  &  B.  C. 
C.  468,  and  see  K  i?.  Martin,  L.  R.  1  C.  C.  R.  378 ;  41  L.  J.,  M.  C. 
113. 

Giving  the  prisoner  in  charge.  When  the  jury  have  been  brought 
together  and  sworn  ^  the  usual  proclamation  is  made,  and  then  the 
prisoner  or  prisoners,  intended  to  be  tried,  are  given  in  charge  to  the 
jury  as  their  turn  comes.  It  is  not  necessary  that  after  a  Jury  has 
been  once  got  together,  and  the  prisoner  had  his  challenges,  that  that 
jury  should  try  him  if  he  be  not  given  in  charge ;  a  fi^sh  jury  may 
be  got  together  for  the  purpose,  each  of  the  prisoners,  of  course, 
havmg  the  same  right  of  challenge  as  before.  As  the  prisoner  is  not 
to  be  arraigned  upon  a  previous  conviction  charged  in  the  indictment 
until  a  verdict  has  l)een  given  for  the  subsequent  offence,  so  also  he 
cannot  be  given  in  charge  upon  the  count  charging  the  previous  con- 
viction until  he  is  arraigned  upon  it.     See  pody  p.  217. 

2.   THE   HEARIXO. 

opening  the  case — conversations  and  oonfeosions.  Where  there 
is  counsel  for  a  prisoner '  in  a  case  of  felony,  the  counsel  for  the  pros- 
ecution ought  always  to  open  the  case.  R.  r.  Gascoine,  7  C.  &  P.  772, 
32  E.  C.  L.  But  sometimes  he  does  not  open  it  if  the  prisoner  has 
no  counsel,  R.  i;.  Jackson,  Id.  773,  unless  there  is  some  peculiarity  in 
the  circumstances.  Per  Parke,  B.,  R.  v.  Bowler,  Id.  Where  there  is 
no  counsel  for  the  prosecution  there  can  be  no  opening,  as  the  prose- 

'  The  rule  is  in  criminal  cases  that  the  statutory  form  of  oath  must  he  administered* 
Harriman  v.  State,  2  Greene,  (la.)  270 ;  Bivens  v.  State,  6  £ng.  455 ;  Jones  r.  State,  5 
Ala.  666 :  Johnson  v.  State,  47  Ala.  62.  That  the  petit  jury  is  not  properly  sworn 
will  work  a  reversal  of  jud^ent.  Peterson  v.  State,  74  Ala.  34.  But  where  the 
record  states  that  the  grand  jury  was  sworn  as  the  statute  prescribe^  it  is  sufficient 
Brown  v.  State,  74  Ala.  478.  The  authority  of  the  officer  to  administer  oaths  need 
not  be  shown.  People  v.  Braffle,  26  Hun,  (N.  Y.)  378.  The  record  must  show  that 
the  jury  was  sworn  m  criminal  cases.  The  recitation  of  an  oath  different  from  thai 
prescribed  is  fatal,  and  is  ground  for  reversal,  although  the  record  may  also  state  that 
the  jury  were  duly  sworn.  Bray  r.  State,  41  Tex.  560.  As  to  the  form  of  oath,  see 
State  r.  Owen,  72  N.  C.  605.  It  is  not  necessary  that  the  form  of  oath  should  appear 
on  the  record.  Lawrence  r.  Commonwealth,  30  Grat.  (Va.)  845.  This  rule  is  not 
applicable  to  civil  cases.  It  is  too  late  after  verdict  ana  judgment  to  object  to  the 
form  of  oath  administered  in  a  civil  suit  Clements  v.  Crawford,  42  Tex.  601.  The 
jury  in  a  criminal  case  must  consist  of  twelve  men.  The  defendant's  consent  to  be 
tri^  by  a  less  number  is  unavailing.  People  v.  CVNeil,  48  Od.  257.  Trial 
by  iury  can  be  waived  by  consent  only,  luenbow  v.  Bobbins,  72  N.  C.  422;  Scott  fi, 
Indianapolis  Wagon  Works,  48  Ind.  75. 

*  The  defendant's  right  to  be  represented  bv  counsel  continues  through  the  whole 
trial.  Where  his  presence  is  impracticable  tKere  should  be  a  temporary  postpone- 
ment. Martin  v.  State,  51  Ga.  567 ;  Taylor  r.  State,  42  Tex.  504.  The  prisoner's 
right  to  be  present,  only  is  in  force  where  a  substantive  step  is  to  be  taken,  it  is  not 
ground  for  error  that  he  was  absent  while  the  jury's  names  were  being  placed  in  tlie 
box.  Bearden  v.  State.  44  Ark.  331.  If  a  view  by  the  jury  be  granted,  the  pris- 
oner may  waive  his  rignt  to  be  present,  and  if  no  objection  appears  wiU  be  held  to 
have  done  so.  State  v,  Congdon,  14  B.  I.  458.  Voluntary  aroenoe  of  the  defendant 
is  a  waiver  of  his  right  to  be  present    People  v.  Bragle,  26  Hun,  (N.  Y.)  378. 
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cator  himsdf  is  never  allowed  personally  to  address  iihe  jury.  R.  v. 
Brioe,  2  B.  &  Aid.  606.  Where  the  counsel  for  the  prosecution  waa 
proceeding  to  state  the  details  of  a  conversation  which  one  of  the  wit- 
nesses had  had  with  the  prisoner^  upon  an  objection  being  taken^  the 
court  said  that  in  strictness  he  had  a  right  to  pursue  that  course ;  R. 
V.  Deering,  5  C.  &  P.  165,  24  K  C.  L. ;  R.  v.  Hartel,  7  C.  &  P.  773, 
32  E.  C.  L. ;  and  the  same  rule  was  laid  down  in  R.  r.  Swatkin,  4  C. 
&  P.  548,  19  E.  C.  L. ;  but  the  iudges  in  that  case  stated,  that  the 
correct  practice  was  only  to  state  the  general  effect  of  the  conversation. 
6  C.  &  P.  166  (n),  24  E.  C.  L.  In  a  later  case,  however,  Parke,  B., 
after  consulting  Alderson,  B.,  ruled  that,  with  rc^rd  to  convei*sations, 
the  fair  course  to  the  prisoner  was  to  state  what  it  was  intended  to 
prove.  R.  v.  Orrell,  MS.,  Lane.  Spr.  Ass.  1835 ;  1  Moo.  &  R.  467 ; 
k  V.  Hartel,  7  C.  &  P.  773,  32  E.  C.  L. ;  R.  v.  Davis,  Id.  785 ;  but  as 
a  general  rule.this  would  appear  upon  the  depositions.  Parke,  B.,  seems 
to  have  thought  that  the  rule  was  different  with  respect  to  confessions, 
and  that  they  ought  not  to  be  opened,  as  thev  may  turn  out  to  have 
*been  made  under  circumstances  rendering  them  inadmissible  r^^-t  o 
in  evidence.    See  R.  v,  Davis,  eupra.^  L 

Summing  up.  It  is  now  provided  by  the  28  Vict.  c.  18,  s.  2, 
'^  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be  de- 
fended by  counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the  pre- 
siding Judge,  at  the  close  of  the  case  for  the  prosecution,  to  ask  the 
rouuscT  for  each  prisoner  or  defendant  so  defended  by  counsel  whether 
he  or  they  intend  to  adduce  evidence,  and  in  the  event  of  none  of 
them  thereupon  announcing  his  intention  to  adduce  evidence,  the. 
counsel  for  the  prosecution  shall  be  allowed  to  address  the  jury  a 
second  time  in  support  of  his  case,  for  the  purpose  of  summing  up 
the  evidence  against  such  prisoner  or  prisoners,  or  defendant  or  de- 
fendant's ;  and  upon  every  trial  for  felony  or  misdemeanor,  whether 
the  prisoners  or  defendaints,  or  any  of  them,  shall  be  defended  by 

'  The  jury  in  a  criminal  case  must  not  consider  any  admissions  hy  the  defendant's 
counsel  as  evidence  against  him.  Clayton  v.  State,  4  Tex.  App.  615.  That  counsel 
mistakes  testimony  is  not  ground  for  a  new  trial ;  otherwise  if  he  appeals  to  any  pop- 
ular prejudice  against  the  defendant.  Ferguson  v.  State,  49  Ind.  33.  Ailment  of 
counsel  to  be  unauthorized  and  ground  for  reversal,  must  be  on  facts  not  in  testimony, 
not  on  inferences  from  the  testimony.  Hobbs  v.  State,  74  Ala.  39 ;  People  v.  Barn- 
hart,  59  CaL  402.  Under  the  Texan  Criminal  Code,  it  is  error  to  exclude  material 
evidence,  oflered  alter  counsel  has  closed  his  testimony,  even  though  it  might  have 
been  introduced  at  an  earlier  stage.  Donahoe  r.  State,  12  Tex.  App.  297  ;  Sostick  v. 
State,  11  Tex.  App.  126 ;  Cohea  r.  State,  Id.  153.  OorUray  Thompson  v.  State,  37  Tex. 
121,  where  the  aivument  of  the  case  was  closed.  It  is  the  duty  of  the  jud^  where 
a  witness  is  recalled  at  the  request  of  the  jury  after  their  retirement,  to  caution  him 
to  confine  hb  statements  to  what  he  has  said  on  his  first  examination.  A  failure  to 
do  so,  where  the  witness  makea  additional  statements,  is  ground  for  reversal.  Tarver 
V.  State,  43  Tex.  564.  But  generallv  the  order  of  the  testimony  is  in  the  discretion 
of  the  court  Wilke  v.  People,  53  N.  Y.  525 ;  State  v,  Haynes,  71  N.  C.  79 ;  State  r. 
Harrington,  9  Nev.  91.  The  court  may  permit  the  State  to  examine  a  witness  after 
defendsmt  has  concluded  his  testimonv.  State  r.  Flynn,  42  la.  164.  And  even  prior 
to  the  conclusion  of  the  argument.  Thomas  v.  State,  1  Tex.  App.  289.  The  rule  for- 
bidding more  than  one  counsel  on  either  side  to  examine  witnesses  cannot  preclude 
separate  oonnsel  of  two  dofendants.    State  r.  Bryant,  55  Mo.  75. 
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oounsel  or  not,  each  and  evexy  such  prisoner  or  defendant  or  his  or 
their  counsel  respectively,  shall  be  allowed,  if  he  or  they  shall  think 
fit,  to  open  his  or  their  case  or  cases  respectively ;  and  after  the  con- 
clusion of  such  opening  or  of  all  such  openings,  if  more  than  one, 
sir^h  prisoner  or  prisoners,  or  defendant  or  defendants,  or  their 
oounsel,  shall  be  entitled  to  examine  such  witnesses  as  he  or  tliey  may 
think  fit,  and  when  all  the  evidence  is  concluded  to  sum  up  tiic  evi- 
dence respectively ;  and  the  right  of  reply,  and  practice  and  course  of 
proceedings,  save  as  hereby  altered,  shall  be  as  at  present."  See 
p.  220. 

It  is  the  usual  course  for  oounsel  to  sum  up  and  not  to  reply  where 
the  only  witnesses  for  the  defence  are  witnesses  to  chai^acter.  See  R.  r. 
Dowse,  4  F.  &  F.  492. 

Defence.  The  counsel  for  the  defendant  cross-examines  the  wit- 
nesses for  the  prosecution.  As  to  the  mode  of  conducting  the  cross- 
examination,  see  supra,  p.  142.  When  they  have  all  been  called,  the 
presiding  judge  inquires  if  there  are  any  witnesses  for  the  defence ;  if 
there  are  none,  the  counsel  for  the  prosecution  may  in  his  discretion 
address  the  jury  in  summing  up,  after  which  the  counsel  for  the  de- 
fence addresses  the  jury.  If  there  are  any  witnesses  for  tlie  defence, 
the  counsel  for  the  defence  opens  his  case,  and  having  called  his  wit- 
nesses sums  up,  and  then  the  oounsel  for  the  prosecution  replies,  see 
supra,  and  see  also  infra,  "  Right  to  Reply,"  Where  there  are  several  de- 
fendants, and  they  are  separately  defended,*  the  order  in  which  the  coun- 
sel for  the  defence  are  to  address  the  ju^  is  not  very  clearly  settled. 
In  R.  V.  Barber,  1  C.  &  K.  434,  47  E.  C.  L.,  Gumey,  B,  (Williams 
and  Manle,  JJ.,  being  present),  said,  that  the  rule  was  this :  that,  if 
oounsel  cannot  agree  among  themselves  as  to  the  course  to  be  adopted, 
it  is  for  the  court  to  call  upon  them  in  the  order  in  which  the  prisoners 
are  named  in  the  indictment.  In  R.  v,  Esdaile,  1  F.  <&  F.  213,  which 
was  an  indictment  for  a  conspiracy  to  defraud.  Lord  Campbell,  C.  J., 
called  upon  the  oounsel  for  the  defendants  in  the  order  of  their  senior- 
ity. In  K.  V.  Belton,  5  Jur.,  N,  S.  276,  Martin,  B.,  said  that,  where 
one  prisoner  was  defended  by  counsel  and  another  not,  he  made  it  an 
invariable  rule  to  hear  the  counsel  for  the  defended  prisoner  first.  In 
R.  V.  Harris,  3  Jur.,  N.  S.  272,  Channell,  B.,  in  a  similar  case,  decided 
upon  following  the  order  in  the  indictment;  but  in  R.  r.  Holman, 
la.  722,  Pollock,  C.  B.,  said,  he  did  not  subscribe  to  that  imaginary 
rule  of  following  the  order  in  the  indictment,  and  called  upon  the 
♦01  Ql  *oo^^i9el  before  the  undefended  prisoner.  In  R.  v.  Meadows, 
^^^J  2  Jur.,  N.  S.  718,  Erie,  J.,  said,  "In  a  case  before  Lord 
Tenterden,  in  which  I  was  oounsel,  it  was  held  that  the  priority  of  de- 
fence should  be  determined  by  the  priority  of  the  names  of  the  pris- 
oners in  the  indictment,  and  I  have  ever  since  imderstood  that  to  be 

^  Where  two  persons  have  been  jointly  indicted  for  a  misdemeanor  the^  cannot 
claim  the  right  to  be  tried  separately.  Commonwealth  v,  Lewis,  25  Gratt  ( va.)  938. 
Severance  is  for  the  court,  and  cannot  be  assigned  as  error.    State  v,  Grooch,  94  N.  C. 
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the  rule.  Attention  must,  however,  be  paid  to  the  precise  offence  with 
which  each  prisoner  is  charged ;  for  instance,  the  principal  should  make 
his  defence  Defore  the  accessory,  and  the  thief,  before  the  receiver,  and 
such  like  ;  but  when  the  indictment  is  drawn  by  a  knowing  man,  he 
usually  puts  the  principal  person  first"  When  the  counsel  for  one 
prisoner  has  witnesses  to  facts  to  examine,  the  counsel  for  another  can- 
not be  allowed  to  postpone  his  address  to  the  jury  until  after  those 
witnesses  have  be^  examined.  R.  t».  Barber,  1  C.  &  K.  434, 47  E.  C. 
L. ;  but  this  is  probably  a  matter  for  the  discretion  of  the  judge  in  the 
particular  case.* 

A  prisoner's  counsel,  in  addressing  the  jury,  will  not  be  allowed  to 
state  anything  which  he  is  not  in  a  situation  to  prove,  or  which  is  not 
already  in  proof.  Per  Coleridge,  J.,  R.  v.  Beard,  8  C.  &  P.  142,  34 
E.  C.  L.  And  after  his  counsel  has  addressed  the  jury,  the  prisoner 
will  not  be  permitted  to  make  any  statement  to  them.  R.  t;.  Boucher, 
Id.  141.  The  rule  must  be  taken  to  be  as  here  stated,  although,  as 
will  be  presently  shown,  some  difference  of  opinion  has  been  expressed 
lately  by  some  of  the  judges.  But  where  a  prisoner  had  in  the  absence 
of  his  counsel  pleaded  to  an  indictment,  Patteson,  J.,  on  the  application 
of  the  counsel,  allowed  the  prisoner  to  demur  before  the  evidence  was 
gone  into.  R.  v.  Purchase,  C.  &  M.  617.  Where,  in  a  case  of  shoot- 
ing with  intent  to  do  grievous  bodily  harm,  there  was  no  one  present 
at  the  committing  of  the  offence  but  the  prosecutor  and  the  prisoner, 
Alderson,  B.,  allowed  the  latter,  under  these  pecidiar  circumstances,  to 
make  his  own  statement  before  his  counsel  aadressed  the  jury.  R.  v. 
Malings,  8  C.  &  P.  242,  34  E.  C.  L.  And  the  same  course  was  per- 
mitted by  Gumey,  B.,  in  another  case,  but  with  an  observation  that  it 
oi^ht  not  to  be  drawn  into  a  precedent.  R.  v.  Walkling,  Id.  243. 
"  The  general  rule  certainly  ought  to  be  that  a  prisoner  defended  by 
counsel  should  be  entirely  in  the  hands  of  his  counsel,  and  that  rule 
should  not  be  infringed  on,  except  in  very  special  cases  indeed."  Per 
Patteson,  J.,  R.  v.  Ryder,  8  C.  &  P.  539,  34  K  C.  L.  See  also  R.  v. 
r^er,  1  Cox,  C.  C.  113.  In  R.  v.  Taylor,  1  F.  &  F.  535,  Byles,  J., 
refused  to  permit  it,  but  allowed  the  prisoner  to  exercise  the  option  of 
either  speaking  for  himself  or  of  having  his  counsel  to  speak  for  him. 
The  importance  of  this  point  arises  from  the  anxiety  which  frequently 
exists  on  the  part  of  the  defence  to  lay  the  prisoner's  statement  before 
the  jury,  which  the  prosecutor  cannot  be  compelled  to  do.  In  R.  r. 
Beard,  supra,  Coleridge,  J.,  said  that  counsel  could  not  be  allowed  to 
rehite  the  prisoner's  story,  unless  he  were  in  a  position  to  prove  its 
truth  ;  on  the  other  liand,  Crowder,  J.,  told  the  counsel  for  the  pris- 
oner that,  what  the  prisoner  said  before  the  ma^strate,  he  might  now 
repeat  through  his  counsel ;  R.  v.  Haines,  1  F.  &  F.  86.  Perhaps 
the  better  course  is  for  the  court,  which  it  has  power  to  do,  to  have 
the  statement  read  to  the  jury. 

^  It  is  within  the  oonrt's  discretion  to  limit  an  argament  for  the  defence  as  to  time* 
Weaver  i^.  State,  24  Ohio  St.  584;  State  v.  Collins,  70  N.  C.  241;  Lee  r.  State,  61 
Miss.  566;  State  v.  Linney,  52  Mo.  40;  State  o.  Riddle,  20  Ejm.  711.  But  see  Hmit 
V,  State,  49  Ga.  255 ;  People  v.  Eeenan,  13  Cal.  581  •  Dille  r.  State,  34  O.  St.  617 ; 
Williams  v.  State,  60  Ga.  367.    As  denying  right  altogether.  State  v.  Miller.  75  N.  C.  73. 
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On  a  trial  for  murder^  on  the  counsel  for  the  prisoner  expressing  to 
the  jury  his  regret  that  he  could  not  tell  them  the  prisoner's 
account  of  how  me  des^th  of  the  deceased  was  caused,  CocKbum,  C. 
J.,  allowed  him  to  do  so.  Reg.  t?.  Weston,  14  Cox,  C.  C.  346.  But  it 
appears  tliat  the  following  course  is  now  approved  by  the  judges  of 
*22m  **^®  High  Court,  namely,  that  a  prisoner  defended  by  counsel 
-J  may  at  the  conclusion  of  his  counsel's  speech  make  his  state- 
ment to  the  jury,  with  this  proviso,  that  what  he  states  from  the  dock 
is  subject  to  the  right  of  reply  on  the  part  of  the  prosecution,  as  being 
in  the  nature  of  new  matter  laid  before  the  jury.  B.  v.  Shimmim, 
15  Cox,  C.  C.  122.  Upon  the  trial  of  O'Donnell  for  the  murder  of 
the  informer  Carey,  Mr.  Charles  Russell,  Q.  C,  for  the  defence,  after 
objection  taken  and  withdrawn  by  the  Attorney-General,  stated  the 
prisoner's  own  account  of  the  transaction,  Dec.,  1883.  It  subsequently 
transpired  that  Her  Majesty^s  judges  had  come  to  a  determination  upon 
the  question : — 

'^  At  a  meeting  of  all  the  judges  liable  to  try  prisoners,  held  in  the 
Queen's  Bench  room  on  the  26th  Nov.,  1881  (present — Lord  Chief 
Justice  Coleridge,  Lord  Justice  Baggallay,  Lord  Justice  Brett,  Lord 
Justice  Cotton,  Lord  Justice  Lush,  Lord  Justice  Lindley,  Justice 
Grove,  Justice  Denman,  Baron  Pollock,  Justice  Field,  Justice  Manisty, 
Justice  Hawkins,  Justice  Lopes,  Justice  Fry,  Justice  Stephen,  Justice 
Bowen,  Justice  M athew.  Justice  Cave,  Justice  Kay,  Justice  Chitty, 
Justice  North),  Lord  Coleridge  stated  the  subjects  for  which  the  meet- 
ing was  summoned,  and  Lord  Justice  Brett  moved  the  following  reso- 
lution : — ^That  in  tlie  opinion  of  the  judges  it  is  contrary  to  uie  ad- 
ministration and  practice  of  the  criminal  Taw,  as  hitherto  sJlowed,  that 
counsel  for  prisoners  should  state  to  the  jury,  as  allied  existing  facts, 
matters  which  they  have  been  told  in  their  instructions,  on  the 
authority  of  the  prisoner,  but  which  they  do  not  propose  to  prove  in 
evidence.' 

"  Justice  Stephen  moved  the  following  amendment : — 'That  in  the 
opinion  of  the  judges  it  is  undesirable  to  express  any  opinion  upon  the 
matter.' 

'^  This  amendment,  having  been  put  to  the  meeting,  was  negatived 
by  nineteen  votes  to  two.  The  original  motion  was  then  put,  and 
carried  by  nineteen  votes  against  two  (Justice  Hawkins  ana  Justice 
.  Stephen  diss.).  The  Question  of  the  propriety  of  laying  down  a  rule 
as  to  the  practice  of  allowing  prisoners  to  address  the  jury  before  the 
summing  up  of  the  judge,  when  their  counsel  have  addressed  the  jury, 
was  then  considered,  and  afl;er  some  discussion  was  adjourned  for  fur- 
ther consideration.^' 

Formerly  prisoners  charged  with  felony  were  not  allowed  to  make 
their  defence  oy  counsel,  but  now  the  6  &  7  Will.  4,  c.  114,  s.  1,  after 
reciting  that  ''it  is  just  and  reasonable  that  persons  accused  of  off^ices 
against  the  law  should  be  enabled  to  make  their  full  answer  and  de- 
fence to  all  that  is  allied  against  them,"  enacts  that  "all  persons 
tried  for  felony  shall  be  admitted,  afler  the  dose  of  the  case  for  the 
prosecution,  to  make  fidl  answer  and  defence  thereto  by  counsel 
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learned  in  the  law^  or  by  attorney,  in  courts  where  attorneys  practise 
as  counsel."  And  by  s.  2,  ^^in  all  cases  of  summary  conviction 
persons  accused  shall  be  admitted  to  make  their  full  answer  and 
defence,  and  to  have  all  witnesses  examined  and  cross-examined  by 

cooDflel  or  attorney.'' 

« 

Bight  to  reply.*  Wherever  any  witnesses  are  called  for  the  defence, 
or  any  documents  put  in  on  behalf  of  the  defendant,  at  any  time  in 
the  course  of  the  trial,  the  counsel  for  the  prosecution  will  have  a 
rieht,  at  the  conclusion  of  .the  defence,  to  aadress  the  jury  in  reply. 
This  is  so  laid  down  as  to  depositions  offered  as  evidence  on  the  part 
'^of  the  defendant  in  the  rules  drawn  up  by  the  judges  after  the  r^itooi 
passing  of  the  Prisoners'  Ck>unsel  Act  (see  p.  67^;  but  the  L 
practice  is  precisely  similar  in  all  cases.  An  effort  is  frequently  made 
to  induce  the  court  itself  to  r^fer  to  the  depositions,  and  to  have  them 
read,  either  with  the  viewof  contradicting  a  witness  without  giving  the 
other  side  a  right  to  reply,  or  in  order  to  get  the  prisoner's  statement 
before  the  jury  (mpray  p.  143),  and  this  is  generally  done.  Coleridge, 
J.,  doubtea  whether  this  course  would  not  equally  give  the  counsel  for 
the  prosecution  a  right  to  reply ;  B.  v,  Edwarcui,  8  Car.  &  P.  26,  34 
£•  C  L. 

Although  the  evidence  brought  for  the  defence  be  only  as  to 
character,  the  right  to  reply  still  exists,  but  it  is  seldom  exercised, 
dupra^  p.  218. 

Where  four  prisoners  were  jointly  indicted,  two  for  stealing  a  sheejp, 
and  two  for  receiving  separate  parts  of  the  sheep  so  stolen,  and  the 
counsel  for  the  receivers  put  in  the  depositions  to  contradict  the  case 
against  them,  by  showing  a  variation  between  the  testimony  of  the 

Erincipal  witness  and  his  deposition,  but  no  evidence  was  eiven  on 
ehalf  of  the  other  prisoners :  Parke,  B.,  after  conferring  with  Colt- 
man,  J.,  stated  that  the  reply  must  be  confined  altogether  to  the  case 
of  the  receivers.  His  lordship  added,  that  he  did  not  wish  to  lay  down 
a  general  rule,  that  in  no  case,  where  several  were  indicted  together, 
would  witnesses  being  called  by  one  entitle  the  prosecutor  to  reply 
against  all,  but  in  the  case  before  him  the  offences  were  distinct,  as  the 
receiver  might  have  been  indicted  separately  from  the  principals ;  R. 
V.  Hayes,  2  Moo.  &  R.  155.  Three  prisoners  were  indicted  for 
murder,  and  witnesses  were  called  for  the  defence  of  one  only  ;  Tal- 
fourd,  J.,  held  that  the  counsel  for  the  prosecnition  was  entitled  to 
reply  generally  on  the  case,  and  was  not  to  be  limited  in  his  reply  to 
the  case  as  against  the  prisoner  for  whom  the  witnesses  were  called, 
although  the  evfdence  adduced  for  the  one  prisoner  did  not  affect  the 
case  as  it  respected  the  other  two  prisoners ;  K.  v.  Blackburn,  3  C.  & 
K.  330.  Wnere  two  prisoners  were  indicted  for  night  poaching,  one 
of  whom  called  witnesses  to  prove  an  alibi,  and  the  other  called  none, 

^Eyidenoe  which  tends  to  prove  the  crime  chained  is  not  rebutting  testimony,  and 
mast  be  introduced  before  the  prosecution  rests.  People  v.  Quick,  68  Mich.  321 :  but 
where  the  evidence  is  really  rebuttins  it  is  no  objection  to  it  that  it  has  a  tendency 
also  to  make  out  the  chaige  contained  in  the  indictment.  People  v.  Boddensieck,  4 
N.'Y.  Crim.  Bep.  230. 
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WilliamSy  J.,  allowed  the  counsel  for  the  prosecution  to  reply  on  the 
whole  case ;  R.  r.  Briggs,  1  F.  &  F.  106.  But  in  R.  r.  Burton,  2  F. 
&  F.  788,  Wightman,  J.,  advised  the  counsel  for  the  prosecution  to 
confine  his  remarks  to  the  case  of  the  prisoner  who  had  called  wit- 
nesses.    R.  V.  Trevelli,  15  Cox,  C.  C.  289. 

A.  and  B.,  the  drivers  of  rival  omnibuses,  were  indicted  for  the 
manslaughter  of  C,  caused  hy  their  n^ligence  in  driving.  After  the 
case  for  the  prosecution  had  closed,  and  A.'s  counsel  had  addressed 
the  jury,  witnesses  were  called  on  behalf  of  B.,  for  the  purpose  of 
throwing  all  the  blame  on  A. ;  it  was  held  that  the  counsel  for  A. 
was  entitled  to  cross-examine  .B.'s  witnesses,  and  again  to  address 
the  jury.  R.  v.  Wood,  6  Cox,  C.  C.  224 ;  R.  v.  Burdett,  24  L.  J.,  M.  " 
C.  63. 

Where  there  were  cross-indictments  for  assault  to  be  tried  as 
traverses  at  the  assizes,  and  the  same  ^transaction  was  the  subject- 
matter  of  both  indictments,  Gumey,  B.,  directed  the  jury  to  be  sworn 
on  both  traverses,  and  the  oounsd  for  the  prosecution  of  the  indict- 
ment fir^t  entered  to  open  his  case  and  call  his  witnesses ;  and  then 
the  counsel  on  the  other  sida  to  open  his  case  and  call  his  witnesses ; 
neither  side  to  have  a  reply.  R  v.  Wanklyn,  8  C  &  P.  290,  34 
£.  C.  L. 

The  attorney-general  of  England,  prosecuting  for  the  crown  in 
person,  has  the  rieht  to  reply,  whether  the  witnesses  -be  called  or  not 
*9921  *^^^^  ^^  aamitted :  but  it  is  doubtful  whether  the  crown  has  the 
-!  right  in  any,  and,  if  any,  what  other  cases.  In  R.  v.  Esdaile, 
1>  F.  &  F.  213,  a  prosecution  instituted  by  the  crown,  the  right  was 
exercised  without  objection  ]^  the  counsel  for  the  crown,  who  was  not 
attorney-general.  In  R.  v.  Beckwith,  7  Cox,  C.  C.  505,  a  prosecuticMi 
instituted  by  the  poor-law  board,  Byles,  J.,  refused  to  permit  it^  say- 
ing that  the  right  was  confined  to  the  attorney-general  of  England  in 
person,  and  that  he  wished  it  were  not  allowed  even  in  that  case.  In 
K.  V.  Christie,  1  F.  &  F.  75,  a  prosecution  at  Liverpool  directed  by 
the  Board  of  Trade,  Martin,  B.,  refused  to  permit  it  to  the  attorney- 
general  of  the  county  palatine,  and  said  that  he  thought  the  practice 
in  any  case  was  a  baa  one.  In  R.  v.  Taylor,  1  F.  &  F.  535,  Byles, 
J.^  soid^  he  did  not  admit  the  right  in  the  case  of  counsel,  not  the 
attorney-general  prosecuting  for  the  mint.  On  the  other  hand,  in  R. 
V.  Gardner,  1  C.  &  K.  628,  47  E.  C.  L.,  where  it  was  stated  by  the 
counsel  for  the  prosecution  that  he  appeared  as  the  representative  of 
the  attorney-general,  it  was  held  by  Pollock,  C.  B.,  that  he  was  en- 
titled to  the  right.^ 

'  Where  provisions  exist  for  a  bill  of  exceptions  and  a  writ  of  error  the  chanee  of 

,^  .^..-*  --J  :*.-  :_^ ^: *-  ai 2 1 -T /»  • i ^_  ^v.f_  t^.     r  .» 


separate  instruction  on  each  individual  point  People  0.  Welch,  49  CaL  174;  People 
V,  Doyell,  48  Cal.  86 ;  People  r.  Cruger,  4  K  Y.  Crim.  Rep.  60 ;  People  r.  Geveland,  49 
Gal.  578.  Points  submitted  for  the  court  to  charge  on  must  be  dear  ana  explicit  Peterson 
V.  State,  74  Ala.  34.  The  court  cannot  submit  to  the  jury  a  question  of  mere  law. 
People  V.  Ivey„  49  CaL  56.  Nor  evidence  which  is  merely  hypothetical.  Id.  Hen* 
derson  v.  State,  49  Alk  20j.  Imtrimlj  for  felony,  the  court  must,  whether  asked  or 
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Discharge  of  jury  without  verdiot.  If  a  juryman  be  taken  ill  so 
as  to  be  incapable  of  attending  through  the  trial,  the  jury  may  be  dis- 
ehai^ed  ana  the  prisoner  tried  de  novo;  another  juryman  may  be 
added  to  the  eleven ;  but  in  that  case  the  prisoner  should  be  offered 
his  challenges  over  again,  as  to  the  eleven,  and  the  eleven  should  be 
sworn  de  novo ;  R.  v.  Edward,  Russ.  &  Ry.  224 ;  4  Taunt.  309 ;  2 
Leach,  621  (n) ;  Reg.  v,  Ashe,  1  Cox,  C.  C.  150.  So  if  during  the 
trial  the  prisoner  be  taken  so  ill  that  he  is  incapable  of  remaining  at 
the  bar,  the  judge  may  discharge  the  jury,  and,  on  the  prisoner's  re- 
covery, another  jury  may  be  returned,  and  the  proceedings  commenced 
de  novo.  The  court,  on  a  trial  for  a  misdemeanor,  doubted  whether 
in  such  a  ca%  the  consent  of  counsel  was  sufficient  to  justify  the  pro- 
ceeding with  the  trial  in  the  absence  of  the  defendant.  R.  v.  Streek, 
coram  Park,  J.,  2  C.  &  P.  413,  12  E.  C.  L. ;  R.  v.  Gourmon,  2  Leach, 
C.  C.  546. 

Wlien  the  evidence  on  both  sides  is  closed,  or  after  any  evidence 
ha?  been  given,  the  jury  cannot  be  discharged,  unless  in  case  of 
evident  necessity  (as  in  the  cases  above  mentioned),  till  they  have 
given  in  their  verdict,  but  are  to  considep  of  it  and  deliver  it  in  open 
court.*     But  the  judges  may  adjourn  while  the  jury  are  withdrawn  to 

not,  charge  on  the  law  applicable  thereto.  Cole  v.  State,  40  Tex.  147 ;  Marshall  v, 
8tate,  Id.  200.  So  of  such  a  defence  as  insanity.  Thomas  ^.  State,  40  Tex.  61. 
Wherever  there  is  evidence  of  guilt  the  court  must  charge  on  the  law  itpplicable 
thereto.  Hudson  v.  State,  40  Tex.  12 ;  Havnes  v.  State,  Id.  52 ;  Marshall  v.  State,  Id. 
200;  Pefierling  v.  State,  id.  486 ;  Taliaferro  v  State,  Id.  523.  But  where  there  is  no 
evidence  such  as  would  reduce  the  oflTence  in  degree  the  court  may  refuse  to  charge 
on  the  distinction  between  the  degrees.  Hudson  v.  State,  40  Tex.  12 ;  Crisson  v.  State, 
51  Ga.  597 ;  Bird  v.  State,  50  Gra.  585.  The  court  should  refuse  an  instruction  which 
assumes  that  to  be  in  evidence  which  is  not  so.  People  v,  Cotta,  49  Gal.  166.  So  in 
answering  a  point  it  may  strike  out  irrelevant  matter.  Id.  Objection  to  the  charge 
mijst  be  made  at  the  time  of  delivery.  Vanwey  v.  State,  41  Tex.  639.  The  charge 
of  the  court  is  not  reversible  for  misleading  tendencies  when  correct  principles  of  law 
are  announced.  They  should  be  corrected  at  the  time  by  points  presented  to  the 
judge.  Williams  r.  State,  74  Ala.  18.  Oontroy  State  v.  Ballard,  19  Neb.  609.  The 
court  must  not  charge  upon  the  weight  of  the  evidence.  Walker  tu  State,  42  Tex. 
360;  People  v.  Va«]uez,  49  Cal.  560 ;  Maclin  v.  State,  44  Ark.  116.  Nor  draw  any  in- 
ference which  is  within  the  province  of  the  jury.  Slatter^  v.  State,  41' Tex.  619. 
Even  where  the  statutes  make  the  jurv  judges  of  the  law,  it  is  not  error  for  the  judge 
to  tell  them  that  they  should  take  it  from  the  court  unless  thev  believe  themselves 
the  better  judges  of  it.  Mullenex  r.  People,  76  111  211.  The  aefendant  cannot  com- 
plain if  the  instructions  are  more  £&vorable  than  they  should  have  been.  People  t\ 
Ah  Kong,  49  Cal.  6. 

^  In  cases  not  capital  where  there  is  no  prospect  of  agreement,  a  juror  may  be  with- 
drawn without  the  defendant*s  consent.  Commonwealth  v,  Bowden,  9  Mass.  494 ;  Com- 
monwealth V.  Wood,  12  Mass.  313 ;  People  v,  Alcott,  2  Johns.  Cas.  301 ;  State  v. 
Woodruff,  2  Day,  (Conn.)  504 ;  People  v.  Barrett  et  al.,  2  Caines,  100 ;  People  v, 
Denton,  2  Johns.  Qb».  275.  In  capital  cases  the  court  may  discharge  a  jury  in  case  of 
necessity.  United  States  v,  Haskell,  4  Wasli.  C.  C.  402 ;  Commonweiltn  v.  Odok,  6  S. 
&  R.  580 ;  but  mere  inability  to  agree  is  not  such  a  case,  nor  does  it  arise  from  the 
illness  of  some  of  the  jury,  if  such  illness  can  be  removed  by  permitting  refreshments, 
and  the  court,  against  the  consent  and  prayer  of  the  prisoner,  refuse  such  refreshment, 
unless  a  majority  of  the  jury  ^gree  to  receive  them.  Commonwealth  v.  Clew,  3  R. 
408.  If  under  such  circumstances  the  jurv  are  dischaived,  the  defendant  may  plead 
it  in  bar  to  another  trial.  Id.  When  the  jury  are  discharged  unwarrantaBly,  it  is 
eauivalent  to  an  acquittal  f  the  law  to  'warrant  the  discharge  of  the  jury  must  be  one 
of  uncontrollable  emergency.  State  v.  Brown,  12  Conn.  54 ;  State  v.  ^ram,  4  Ala.  272 ; 
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confer^  and  may  return  to  reoeive  the  verdict  in  open  court  4  BI. 
ConL  360.  And  when  a  criminal  trial  runs  to  such  length  that  it 
cannot  be  concluded  in  one  day,  the  court,  by  its  own  authority,  may 
adjoum  till  next  morning.  But  the  jury  must  be'  kept  together  (at 
least,  in  a  capital  case),  that  they  may  have  no  communication  but 
with  each  other.  R.  v.  Stone,  6  T.  R.  527  ;  Stephen's  Summary,  313. 
It  is  a  general  rule  that,  upon  a  trial  for  treason  or  felony,  there  can 
be- no  separation  of  the  jury  after  the  evidence  is  enterea  upon,  and 
.  before  a  verdict  is  given.  R.  v.  Langhom,  7  How.  St.  Tr.  497 ;  R.  r. 
Hardy,  24  Id.  414.^  In  the  latter  case,  on  the  first  night  of  the  trial, 
beds  were  provided  for  the  jury  at  the  Old  fiailey,  and  the  court 
adjourned  till  the  next  morning.  On  the  second  night,  with  the 
consent  of  the  counsel  on  both  sides,  the  court  permitted  the  jury  to 
pass  the  night  at  a  tavern,  whither  they  were  conducted  by  the 
under-sheri£  and  four  officers  sworn  to  keep  the  jury.  Id.  672.  In 
,1^900-1  "^misdemeanors  the  practice  has  been  to  allow  the  jury  to 
^^^^  separate.    See  R  t?.  Kinnear,  2  B.  &  Aid.  462.* 

Ned  V.  State,  7  Poet  187 ;  United  States  v.  Shoemaker,  2  McL.  114 ;  State  v.  Davis,  4 
-Blackf.  345.  [Hines  v.  State,  24  Ohio  St.  134.]  After  the  jury  are  impannelled  and 
witnesses  sworn,  the  prosecuting  attorney  has  no  right  to  enter  a  nolle  jtmsequi  because 
the  evidence  is  not  sufficient  to  convict,  and  such  entry  is  eauivalent  to  a  verdict  of 
acquittai.  Mount  v.  State,  14  O.  295.  On  an  indictment  wnen  a  jury  may  find  the 
defendant  guilty  of  a  lesser  ofience  than  is  chdiged,  an  acquittal  for  the  greater  crime 
is  a  bar  to  a  subsequent  indictment  for  the  lesser.  State  r.  Standifer,  5  Post  523 ; 
People  V.  McGowan,  17  Wend.  386.  If  the  judgment  is  arrested,  however,  even  for 
Mk  insufficient  cause,  the  prisoner  may  be  tried  a^n.  Gerhard  v.  People,  3  Scam. 
362.  An  acquittal  by  a  jury,  in  a  court  of  the  United  States,  of  a  defendant  who 
is  then  indicted  for  an  oHence  of  which  that  court  has  no  jurisdiction,  is  no  bar 
to  an  indictment  against  him  for  the  same  ofience  in  a  State*  court  Common- 
wealth V.  Peters,  12  Mete.  387.  If  a  iuiy  in  a  capital  case  s^arate  without  giv- 
ing a  verdict^  the  prisoner  is  acquitted.  State  v.  Oarrigues,  1  Hayw.  241.  But  in 
Connecticut  it  is  otherwise.  State  v.  Babcock,  1  Conn.  401.  See  State  r.  HaU,  4 
Hals.  236 ;  United  States  v.  Fries,  3  Dall.  616 ;  State  v.  Anderson.  2  Bail.  565 ; 
Atkins  V.  State,  16  Ark.  568 ;  McCreaiy  v.  Commonwealth,  5  Cas.323;  Miller  v.  State, 
8  Ind.  325;  Barrett  v.  State,  35  Ala.  406;  McCorkle  v.  State,  14  Ind.  39;  Wright  r. 
State,  5  Ind.  290 ;  Poage  v.  State,  3  O.  St  229 ;  State  v.  Fetter,  25  la.  67 ;  State  v.  Kjan, 
13  Minn.  370;  Russell  v.  People,  44  111.  508;  Dobbins  v,  Sute,  14  O.  St  493; 
Beins  v.  People,  80  111.  256 ;  Josephine  v.  State,  39  Miss.  613 ;  Shaffer  v.  State,  27  Ind. 
131 ;  State  v.  Bullock,  63  N.  C.  570 ;  State  r.  Prince,  Id.  528 :  State  v.  Walker,  26  Ind. 
.  346 ;  State  v.  Nelson,  Id.  366 ;  Black  r.  State,  36  Ga.  447 ;  State  v,  Vankirk,  27  Ind. 
121 ;  State  r.  Herrick,  3  Nev.  259.  When  a  jury  retire  to  consider  their  verdict  in 
any  criminal  case  they  must  be  placed  in  the  charse  of  a  sworn  officer;  and  the  omis^ 
sion  of  this  requirement,  without  the  consent  of  Uie  accused,  will  be  ground  of  re- 
versal. Mclntyre  v.  People,  38  III.  514.  W^hen  defendant  objected  to  one  of  the 
jurors  upon  a  matter  coming  out  after  he  was  sworn,  and  in  consequence  the  jury  are 
discharged,  it  does  not  amount  to  an  aoquittaL  Stewart  9.  State,  15  O.  St  155.  A 
juror  on  a  murder  trial  became  sick ;  but  the  defendant  insisted  on  a  verdict  before 
the  discharge  of  the  iury;  the  court,  however,  discharged  the  ^ury  without  further 
hearing  from  the  sick  juror ;  held  that  this  was  a  bar  to  a  retnal  of  the  defendant 
Kulo  r.  State,  19  Ind.  298.    S. 

^  As  to  what  separation  of  the  jury  is  ground  for  reversal  of  judgment,  Jenkins  v. 
State,  41  Tex.  128. 

'  In  misdemeanors,  mere  separation  bv  the  jni7{  before  they  have  raidered  their 
verdict,  if  there  be  no  further  abuses,  will  not  vitiate  the  veniict  Commonwealth 
V.  Heller,  5  Phila.  123 ;  Commonwealth  r.  Clemmer,  2  County  Ct  Bep.  (Pa.)  629 ; 
People  0.  Douglas,  4  Cow.  (N.  Y.)  32 ;  State  v.  Engle,  13  Ohio^  490. 
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It  is  not  a  sufficient  ground  for  discharging  a  jury^  that  a  material 
witness  for  the  crown  is  not  acquainted  with  the  nature  of  an  oath^ 
though  this  is  discovered  before  any  evidence  is  givenj  R.  v.  Wade, 
1  Moody,  C.  C.  86,  ante,  p.  116.  So  where,  during  the  trial  of  a 
felony,  it  was  discovered  that  the  prisoner  had  a  relation  on  the  jury, 
Erskine,  J.,  after  consulting  Tindal,  C.  J.,  held  that  he  had  no  power 
to  discharge  the  jury,  but  that  the  trial  must  proceed;  R.  v.  Wardle, 
Carr.  &  M.  647,  41  E.  C.  L.  If  it  should  appear  in  the  course  of  a 
trial  that  the  prisoner  is  insane,  the  judge  may  order  the  jury  to  be 
discharged,  that  he  may  be  tried  after  the  recovery  of  his  understand- 
ing. 1  Hale,  P.  C.  34;  18  St  Tr.  411 ;  Russ.  &  Ry.  431  (?i).  On  a 
trial  for  manslaughter,  it  was  discovered,  after  the  swearing  of  the 
jury,  that  the  surgeon  who  had  examined  the  body  was  absent,  and 
the  prisoner  prayed  that  the  jury  might  be  discharged;  they  were  dis- 
cliai^ed  accordingly,  and  the  prisoner  was  tried  the  next  day.  R.  v. 
Stoke,  6  C.  <&  P.  151,  25  E.  C.  L.  As  to  postponing  the  trial,  see 
supra^  p.  199. 

In  the  case  of  R.  v.  Davison,  removed  by  certiorari  into  the  Central 
Criminal  Court,  the  prisoner  demurred  on  the  ground  that  he  had 
been  tried  before  for  the  same  offence,  and  that  the  jury  were  dis- 
charged, and  that  no  sufficient  reason  was  alleged  why  the  jury  were 
so  discharged.  The  fact  that  the  prisoner  had  previously  been  tried, 
and  that  the  jury  had  been  discharged  because  they  could  not  agree, 
was  stated  on  the  record.  The  learned  judges,  however,  who  tried 
the  case  (Williams  and  Hill,  JJ.),  said,  that  the  discharge  of  the  jury 
was  a  matter  for  the  discretion  of  the  judge,  and  which  must  be 
assumed  to  be  for  some  valid  reason,  and  they  overruled  the  de- 
murrer. They  also  said  that  no  notice  of  the  reason  why  the  iury 
were  discharged  need  have  been  taken  on  the  record,  '2  F.  &  F. 
250. 

The  power  to  discharge  a  jury  was  very  much  discussed  in  a  case 
of  R.  V.  Charlesworth,  31  L.  J.,  M.  C.  25,  which  came  before  the 
court  on  several  occasions.  It  was  an  information  for  bribery,  at  the 
suit  of  the  crown,  and  at  the  trial  a  witness  refused  to  give  evidence. 
Hill,  J.,  committed  the  witness  to  prison,  and  a  conviction  being  im- 
possible, discharged  the  jury.  The  defendant  then  applied  for  leave 
to  place  upon  me  record  a  plea  setting  out  these  &cts,  but  this  the 
court  refused  to  permit,  on  the  ground  that  there  was  already  a  plea 
of  not  guilty  upon  the  record,  and  that  in  misdemeanor  a  defenaant 
could  not  plead  two  different  pleas;  but  they  said  the  facts  stated  in 
the  plea  might  be  placed  upon  the  record  as  part  of  the  proceedings, 
which  was  accordingly  done.  A  rule  was  then  obtained,  calling  upon 
tlie  crown  to  show  cause  why  judgment  quod  eat  sine  die  should  not 
be  entered  for  the  defendant,  and  why  the  award  of  jury  process  and 
all  other  proceedings  should  not  be  set  aside.  The  rule  was  dis- 
charged, the  court  being  of  opinion  that,  whether  the  judge  had 
power  to  discharge  the  jury  or  not,  the  defendant  was  not  entitled  to 
final  judgment,  and  that  the  new  trial  ought  to  proceed ;  it  being 
open  to  the  defendant  to  take  advantage  of  the  objection  (if  anj^ 


328  DISCHABGE  OF  JURY. 

upon  a  writ  of  error.      The  judgments  of  the  court  contain  a  great 
deal  of  extrarjudicial  opinion  as  to  what  power  a  judge  has  to  dis- 
charge a  jury,  and  the  weight  of  opinion  seems  to  incline  to  that 
power  being  limited  in  law  only  by  the  discretion  of  the  judge;   but 
that  it  ought  not  to  be  exercised,  except  in  some  cases  of  physical 
*224l   *^®<*^^*y>  ^^  where  it  is  hopeless  that  the  jury  will  agree^  or 
-*  where  there  have  been  some  practices  to  defeat  die  ends  of  jus- 
tice. Much  reliance  is  placed  by  the  court  on  the  opinion  of  Crampton, 
J.,  in  the  case  of  Conway  v.  B^.,  7  Ir.  Law  Eep.  149;  1  Cox,  C.  C. 
K  210,  where  that  learned  judge  differed  from  his  brethren,  and  took 
substantially  the  view  taken  by  Sie  Court  of  Queen's  Bench  in  England 
in  R.  V.  Charlesworth.     This  question  was  fully  discussed  in  Winsor 
V.  R.  L.  R,  1  Q.  B.  390;  35  L.  J.,  M.  C.  121,  161,  in  which  it  was 
held  by  the  Court  of  Excheauer  Chamber,  that  a  judge  had  power  in 
the  case  of  murder  to  discharge  the  jury  before   verdict,  when  a 
high  degree  of  need  for  such  discharge  was  made  evident  to  his  mind 
from  the  &cts  which  he  had  ascertained.     They  held  further,  that  the 
exercise  of  this  discretion  could  not  be  reviewed  by  a  court  of  error, 
and  that  «ich  a  discharge  did  not  prevent  the  prisoner  from  being  tried 
a  second  time. 

Verdict.  If  by  mistake  the  jury  deliver  a  wrong  verdict  (as  where 
it  is  delivered  without  the  concurrence  of  all),  and  it  is  recorded,  and 
a  few  minutes  elapse  before  they  correct  the  mistake,  the  record  of 
the  verdict  may  also  be  corrected ;  R.  v.  Parkins,  1  Moody,  C.  C.  46. 
In  R.  V.  Vodden,  Dears,  C.  C.  229 ;  23  L.  J.,  M.  C.  7,  one  of  the  jury 
pronounced  a  verdict  of  "not  guilty,''  which  was  entered  by  the 
clerk  of  the  peace  in  his  minute  book,  and  the  prisoner  was  dis- 
charj^ed;  other  juiymen  then  interfered,  and  said  their  verdict  was 
"guilty;"  whereupon  the  prisoner  was  brought  back,  and  the  jury 
being  again  asked  for  their  verdict,  they  all  said  it  was  "guilty,"  and 
that  they  had  been  unanimous ;  a  verdict  of  guilty  having  been  re- 
corded, it  was  held  by  the  Court  of  Criminal  Appeal  that  me  verdict 
was  properly  amended,  and  that  the  conviction  must  stand. 

The  jury  have  a  right  to  find  either  a  general  or  a  special  verdict, 
4  Bl.  Comm.  361 ;  1  Chitty,  C.  L.  637,  642;  Mayor,  etc.,  of  Devizes 
V.  Clark,  3  A.  &  E.  506,  30  E.  C.  L.  And  in  a  case  of  felony, 
although  a  judge  may  make  the  suggestion,  he  will  not  direct  the  jury 
to  find  special  facts,  and  they  may,  if  they  think  proper,  return  a  gen- 
eral verdict,  instead  of  finding  special  facts,  with  a  \'iew  to  raise  a 
question  of  law.  Per  Lord  Abinger,  C.  B.,  R.  v.  AUday,  8  C.  &  P. 
136,  34  E.  C.  L.*    Upon  an  indictment  for  stealing  a  watch,  the  jury 

^  A  juror  may  disaent  at  the  last  moment  from  the  Terdict  as  rendered  hy  hk 
fellow-jurors,  but  it  must  be  from  a  doubt  as  to  a  question  of  fact  With  the  l^gal 
effect  of  the  verdict  he  has  nothing  to  do.  Fitzpatrick  v,  Himmelman,  48  Cal.  588. 
The  privilege  of  polling  the  juiy,  to  ascertain  their  verdict,  is  a  legal  right  Tilton  r. 
State,  52  Ga,  478.  Where  there  is  more  than  one  count  the  veraict  should  speci^r 
upon  which  the  prisoner  is  found  guilty.  Da^  v.  People,  76  TIL  380.  Where  it  fiiils 
to  do  so,  and  there  are  different  grades  of  offence,  the  legal  intendment  is  that  refer- 
ence is  had  to  the  highest  grade.  Dean  v.  State,  43  Ga.  218 ;  Adams  v.  State,  52  Ga. 
505.  A  general  verdict  is  all  the  law  requires^  if  the  several  counts  refer  to  one  crime 
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returned  the  tollowing  verdict: — "We  find  the  prisoner  not  guilty  of 
stealing  the  watch,  but  guilty  of  keeping  it,  in  the  hope  of  reward, 
from  the  time  he  first  ha3  the  watch."  Held,  by  the  Count  of  Crimi- 
nal Appeal,  that  this  finding  amounted  to  a  verdict  of  "  not  guilty.'' 
R.  i;.  York,  1  Den.  C.  C.  R.  335;  18  L.  J.,  M.  C.  38.  Special  ver- 
diets  which  may  be  returned  by  statute,  in  cases  in  which  the  prisoner 
is  proved  to  have  been  guiliy  of  a  minor  offence  to  that  with  which  he 
is  charged,  will  be  found,  ante,  p.  82.  The  verdict  which  under  46  & 
47  Vict.  c.  38,  s.  2,  is  returnable  in  cases  of  insanity,  will  be  found 
set  out,  podj  title  "  Insanity .'' 

A  judge  is  not  bound  to  receive  the  first  verdict  which  the  jury 
give  unless  the  jury  insist  on  having  it  recorded.  He  may  direct 
them  to  reconsider  it,  and  the  verdict  which  the  jury  ultimately  re- 
turned is  the  true  verdict.  R.  t?.  Meany,  32  L.  J.,  M.  C.  24 ;  L.  &  C. 
213. 

Arraignment  on  previous  conviction.  Formerly  where  a  prisoner 
was  charged  in  one  count  with  a  subsequent  offence,  and  in  another 
*with  a  previous  conviction,  it  was  the  practice  to  arraign  him  r*ooK 
on  the  wnole  indictment ;  but  if,  at  the  request  of  his  counsel,  I- 
he  was  arraigned  on  that  count  chaining  the  subsequent  offence  only, 
it  was  held  mat  he  might  afterwards  oe  arraigned  ana  legally  convicted 
on  the  count  charging  a  previous  conviction.  R.  v.  M^Evin,  1  Bell, 
C,  C.  20. 

Now,  by  the  24  &  25  Vict  c.  96,  s.  116,  in  any  indictment  for  any 

and  only  difer  in  the  description  of  the  means  used.  Eilgore  v,  State^  74  Ala.  1 ; 
Jackson  v.  State,  74  Ala.  26 ;  White  v.  State,  74  Ala.  31.  A  general  verdict  on  good 
and  bad  counts  will  be  referred  to  the  good.  Barber  v.  State,  73  Ala.  19.  A  venlict 
is  not  vitiated  by  a  recommendation  to  mercy.  Stephens  v.  State,  51  Ga.  236. 
Wair  V.  State,  Id.  303.  If  such  a  verdict  is  set  aside  on  appeal,  it  has  no  efl^t  on 
a  subsequent  verdict.  Greer  v.  State,  3  Bazt.  (Tenn.)  32L  See  generally  People  v. 
Buckley,  49  Cal.241;  People  r.  Perdue,  Id.  425;  People  D.Welch,  49  Cal.  174;  State 
V.  Lawrence,  38  Iowa,  51.  A  verdict  of  fl^ilty  as  charged  in  the  information  is  sufficient, 
where  the  information  included  both  robbery  and  grand  larceny.  People  v.  Gilbert,  60 
Gal.  108.  Compare  Arnold  v.  State,  51  GkL  144.  A  verdict  of  guilty  as  charsed  is  bad,  and 
will  not  sustain  a  conviction  and  sentence  of  murder  in  the  first  degree  if  the  indictment 
is  such  as  to  sustain  a  verdict  in  the  second  degree.  Colbath  v.  State,  2  Tex.  App.  391 ; 
Krebbs  v.  State^  3  Tex.  App.  348.  Where  a  statute  imposes  an  increased  penalty  for 
a  third  conviction  of  larceny,  if  the  jury  shall  find  from  the  record  and  other  evi- 
dence the  fact  of  former  convictions,  the  jury  is  bound  to  find  separately  on  the  ques- 
tion of  former  convictions.  Rector  v.  Commonwealth,  80  Ky.  468.  The  jury  must  base 
their  verdict  upon  the  evidence  before  them,  and  cannot  retire  to  make  an  inspection 
out  of  court  upon  which  to  form  an  opinion.  Smith  v.  State,  42  Tex.  444.  That  the 
accused  is  a  **  colored  person,''  as  described  in  the  indictment,  mav  be  found  by  the 
jury  on  their  own  observation  of  him  in  court  without  further  testimony.  Garvin  v. 
State,  52  Miss.  207.  ^  So  the  jury  may  determine  the  sex  of  the  defendant  by  inspec- 
tion in  court.  White  v.  State,  74  Ala.  31.  The  propriety  of  ordering  a  view  bv  a 
jurv  is  within  the  discretion  of  the  court  It  is  not  allowable  for  the  purpose  of  fur- 
nishing evidence,  but  to  enable  the  jury  to  understand  and  apply  eviaence  given  in 
court.  Chute  v.  State,  19  Minn.  271.  The  Supreme  Court  will  not  disturb  a  verdict 
where  the  evidence  is  oonflictinf.  Williams  i;.  State,  45  Ind.  157.  On  sealed  verdicts. 
Commonwealth  v.  Carrington,  116  Mass.  37 ;  Anon.,  63  Me.  590.  That  defendant's 
consent  is  necessary.  Sc^  People  v,  Kelly,  46  Cal.  357.  See  also  Commonw^th  v. 
Tobin,  125  Mass.  203.  Defenoant  must  be  present  when  the  veidict  is  rendered. 
Smith  V.  People,  8  CaL  457. 
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offence  punishable  under  that  act  (larceny  and  offences  connected  there- 
withV  '^the  offender  shall^  in  tlie  first  instance^  be  arraigned  upon  so 
mucn  of  the  indictment  as  charges  the  subsequent  offence  ;''  and  after 
the  inquiry  into  the  subsequent  offence  is  concluded,  ^^  he  shall  then, 
and  not  before,  be  asked  whether  he  had  previously  been  convicted  as 
alleged  in  the  indictment,  and  if  he  answer  that  he  had  been  so  pre- 
viously convicted  the  court  may  proceed  to  sentence  him  accordingly ; 
but  if  he  deny  that  he  had  been  so  previously  convicted,  or  stand  mute 
of  malice,  or  will  not  answer  directly  to  such  question,  the  jiuy  shall 
then  be  charged,^'  etc  The  24  &  25  Vict.  c.  99,  s.  37,  contains  a  pre- 
cisely similar  provision  with  respect  to  offences  relating  to  the  coin, 
and  under  this  section,  also,  the  prisoner  must  first  be  arraigned  and 
tried  for  the  subsequent  offence  and  a  verdict  be  taken  ;  and  this  sec- 
tion applies  to  offences  under  sect.  12  of  that  Act,  see pa8^,  tit  "Coin- 
ing," and  R.  v.  Martin,  L.  R.  1  C.  C.  R.  214;  39  L.  J.,  M.  C.  31. 
Evidence  may,  however,  be  given  of  tlie  previous  conviction  during 
the  trial  for  ^e  subsequent  offence  if  the  prisoner  gives  evidence  of 
good  character  (24  &  25  Vict.  c.  96,  s.  116 ;  24  &  26  Vict  c  99,  s. 
37).  By  the  34  &  35  Vict,  c  112,  s.  19,  see  ante,  p.  98,  after  evidence 
has  been  given  that  the  stolen  property  has  been  found  in  the  prisoner's 
possession,  evidence  of  a  previous  conviction  may  be  given  at  any 
stage  of  the  proceedings. 


3.  THE  jrUDGMENT, 

Arrest  of  judgment.  A  motion  in  arrest  of  judgment  may  be 
made  for  any  substantial  defect  which  appears  on  Uie  &ce  of  the 
record.^  It  is  made  at  the  time  when  the  defendant  is  called  up  to  re- 
ceive judgment,  and  cannot  be  made  after  judgment  is  given.  Formal 
defects,  apparent  on  the  face  of  the  indictment,  which  were  formerly 
ground  for  arrest  of  judgment,  can  now  only  be  taken  advantage  of 
by  demurrer,  or  motion  to  quash  the  indictment,  and  not  aft;erw£uds  ; 
14  &  15  Vict.  c.  100,  s.  25.  See  this  statute  and  the  cases  cited,  aidRj 
p.  208.  If  the  objections  taken  in  arrest  of  judgment  be  valid,  the 
whole  proceedings  will  be  set  aside ;  but  the  party  may  be  indicted 
again.*    4  Rep.  45  ;  4  Bl.  Conmi.  375. 

'  On  a  motion  for  arrest  of  judgment,  the  court  cannot  consider  matters  dthon  the 
record.  State  v.  Gerrish,  78  Me.  20 ;  People  v.  Buddensieck,  4  N.  Y.  Crim.  Bep.  230. 
See  State  i;.  Hamilton,  17  S.  C.  462. 

'One  good  count,  even  if  others  are  defectiye,  will  support  a  general  verdict  of 
guilty.  People  o.  Stein,  1  Park.  C.  R.  202 ;  Baron  r.  People,  Id.  246 ;  Stoughton  r. 
Ohio,  2  O.  St  562;  United  States.  4  McL.  23 ;  State  r.  Burke,  33  Me.  574 ;  Kazan  v. 
Commonwealth,  23  Pa.  St  355 ;  Commonwealth  v.  Hawkins^  3  Gray,  463;  Stater. 
Butherford,  13  Tex.  24 ;  United  States  v.  Potter,  6  McL.  186 ;  State  v,  Montgomeiy, 
28  Mo.  594 ;  Johnson  v.  State,  5  Dutch.  453 ;  Ingram  v.  State,  39  Ala.  247 ;  Turner  v. 
State,  40  Id.  21 ;  Montgomery  v.  State,  Id.  684 ;  State  v.  Tisdale,  1  Phil.  (Law),  220; 
Commonwealth  r.  Desmarteau,  82  Mass.  1 :  State  r.  Mayberry,  48  Me,  218;  Arlen  r. 
State,  18  N.  H.  563;  Moody  i;.  State,  1  W.  Va.  337 ;  People  v.  Davis,  45  Barb.  494: 
Hiner  V.  People.  34  lU.  297.    a 

The  refusal  of  the  judge  to  quash  a  count  in  an  indictment,  on  the  ground  of  insuf- 
ficiency, is  not  error  where  the  evidence  supports  the  counts  on  which  the  prisoner 
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Judgment  The  11  Geo.  4  &  1  Will.  4,  a  70,  s.  9  (the  1  &  2 
Will-  4,  c,  31,  s.  4, 1.),  enacts,  that  "  upon  all  trials  for  felonies  or  mis- 
demeanors, upon  any  record  in  the  (Jourt  o£  Kin^s  Bench,  judg- 
ment may  be  prononnoed  during  the  sittings  or  assizes  by  the  judge 
before  whom  the  verdict  shall  be  taken,  as  well  upon  the  person  who 
shall  have  suffered  judgment  by  default  or  confession  upon  the  same 
record,  as  upon  those  who  shall  be  tried  and  convicted,  whether  such 
persons  be  present  or  not  in  court,  excepting  only  where  the  prosecu- 
tion shall  De  by  information  filed  by  leave  of  the  Court  of  King's 
*Bench,  or  such  cases  of  informations  filed  by  his  Majesty's  r*oofi 
attorney-general,  wherein  the  attorney-general  shall  pray  that  ^ 
the  judgment  may  be  postponed ;  and  the  judgment  so  pronounced 
shall  be  indorsed  upon  the  record  of  nisi  prius,  and  afterwards  entered 
upon  the  record  in  court,  and  shall  be  of  the  same  force  and  effect  as  a 
judgment  of  the  court,  unless  the  coiut  shall,  within  six  days  after  the 
commencement  of  the  ensuing  term,  grant  a  nile  to  show  icause  why  a 
new  trial  should  not  be  had,  or  the  judgment  amended ;  and  it  sluiU 
be  lawful  for  the  judge  before  whom  the  trial  shall  be  had,  either  to 
issue  an  immediate  order  or  warrant  for  committing  the  defendant  in 
execution,  or  to  respite  the  execution  of  the  judgment,  upon  such  terms 
as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  term ;  and,  in 
case  imprisonment  shall  be  part  of  the  sentence,  to  order  the  period  of 
imprisonment  to  commence  on  the  day  on  which  the  party  shall  be  ac- 
tually taken  to  and  confined  in  prison."  On  a  trial  at  bar,  the  court 
may,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  7,  appoint  such  days  as 
they  shall  think  fit  for  the  trial,  and  may  pass  sentence  out  of  term, 
if  on  one  of  the  days  so  appointed.  R.  v,  Castro,  6  Ap.  Ca.  229 ;  50 
L.  J.,  H.  L.  497.^ 

It  is  not  necessary  in  recording  sentence  to  refer  to  the  statute  which 
gives  the  punishment.  Murray  v.  Reg.  (in  error),  7  Q.  B.  700,  53 
KC.  L.;  14  L.  J.,  Q.  B.  357. 

Where  judgment  on  a  record  of  the  Q.  B.  is  pronounced  at  the 
assizes,  under  the  above  section,  the  court  on  motion  under  that  clause 
may,  if  they  think  fit,  amend  the  judgment  by  ordering  it  to  be 
arrested.  R^.  t?.  Nott,  4  Q.  B.  768,  45  E.  C.  L.  A  sentence  of  im- 
prisonment passed  at  nisi  prius,  under  the  above  section,  the  defend- 
ant not  being  present,  may  declare  that  the  imprisonment  shall  com- 
mence on  the  dav  on  which  he  shall  betaken  to  and  confined  to  prison. 
King  V.  Bjeg.,  7  Q.  B.  782,  53  E.  C.  L. ;  14  L.  J.,  M.  C.  172. 

Where  there  are  several  felonies  or  misdemeanors  charged  in  the 

was  convicted,  and  no  eTidenoe  was  admitted  particalarly  applicable  to  the  insufficient 
oountf'but  incompetent  under  the.  othere.  Commonwealth  r.  Andrews,  132  Mass.  263. 
United  States  v.  Plumer,  3  Cliff.  28.  Errors  of  form  are  cured  by  the  verdict.  It  is 
no  ground  for  arrest  of  judgment,  that  the.fieicts  set  forth  in  the  indictment  do  not 
constitute  a  public  offence.  People  r.  Swenson,  49  Cal.  388.  A  count  on  which  the 
jury  is  silent  may  be  disregarded,  and  the  case  proceed  to  iudgment  on  the  verdict,  if 
there  be  another  count  sufficient  to  support  it.  State  v,  Watson,  63  Me.  128 ;  Anon., 
Id.  590. 

^  Where  sentence  is  suspended  and  the  prisoner  allowed  to  ffo  on  his  own  recogni- 
zance, it  is  not  competent  for  a  judge  other  than  the  trial  judge,  holding  court  tem- 
porily  at  another  term,  to  sentence  such  offender.    Weaver  v.  People,  33  liich.  296. 
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indictment,  care  must  be  taken  in  passing  sentence,  and  also  in  makiijg 
up  the  record,  that  no  error  is  made  whidi  will  vitiate  the  judgment. 
There  is  some  obscurity  as  to  what  will  constitute  error  in  this  respect. 
In  R.  V.  Powell,  2  Bam.  &  Adol.  75,  22  E.  C.  L.,  the  first  count  of 
the  indictment  diai^ged  an  assault  with  intent  to  ravish,  the  second  a 
common  assault.  The  record  stated  that  the  jury  found  that  "  the 
said  H.  P.  is  guilty  of  the  misdemeanor  and  offence  in  the  said  indict- 
ment spiBcified,  in  the  manner  and  form  as  by  the  said  indictment  is 
alleged  against  him  ;  whereupon  all  and  sinmilar  the  premises  beine 
seen,  etc.,  it  is  considered  ana  adjudged  by  me  court  here,  that  the  said 
H.  P.,  for  the  said  misdemeanor,  be  imprisoned  in  the  house  of  cor- 
rection at  Guildford,  in  the  said  county  of  Surrey,  for  the  space  of 
two  years,  and  be  tliere  kept  to  hard  labor.''  The  Court  of  Q.  B. 
held  upon  a  writ  of  error  that  the  word '^'misdemeanor"  was  nomen 
coUedivum,  and  that  the  finding  of  the  jury  and  the  judgment  applied 
tlierefore  to '  the  whole  indictment,  and  were  good.  In  the  case  of 
O'Connell  v,  Bjeg.y  11  CL  &  F.  155,  the  indictment  contained  several 
counts  charging  different  offences  against  various  defendants.  The 
judgment  against  each  of  the  defendants  was  stated  in  the  record  to 
be  "  in  respect  of  the  offences  aforesaid."  Some  of  the  counts  turned 
out  to  be  bad.  A  large  majority  both  of  the  English  and  Irish  judges 
thought  that  the  judgment  being  warranted  by  me  counts  which  were 
good  ought  to  be  confirmed,  and  in  this  opinion  Lord  Brougham  and 
Lord  Lyndhurst  concurred ;  but  Lord  Cottenham,  Lord  Campbell, 
*9971  *^^^  Lord  Denman  thought  otherwise ;  and  the  judgment  was 
^"^'J  reversed.  In  Campbell  v.  Beg.,  11  Q.  B.  799,  63  E.  C.  L.; 
14  L.  J.,  M.  C.  76,  there  were  two  counts  in  the  indictment,  one 
charging  a  stealing  in  the  dwelling-house  of  D.  the  moneys  of  D., 
above  the  value  of  5Z.,  the  other  for  a  simple  larceny  of  the  mopeys  of 
D.  (not  other  moneys).  The  record  stated  the  finding  of  the  jury 
against  the  prisoners  to  be  '^  guilty  of  the  felony  aforesaid  on  them 
above  diarged  as  aforesaid,"  and  the  judgment  to  be  that  the  said  pris- 
oners "  be  transported  beyond  the  seas,  etc.,  for  the  term  often  years." 
The  Court  of  Queen's  Bench  held  that  the  word  "  felony  "  in  this 
record  could  not  be  construed  in  the  same  way  as  the  word  ''  misde- 
meanor "  in  R.  V,  Powell,  supra^  namely,  as  nomen  coUedivumy  so  that 
it  was  uncertain  to  which  of  the  felonies  charged  the  finding  of  the 
jury  applied ;  and  that  as  the  Judgment  of  transportation  for  ten  years 
was  applicable  to  the  first  rclony  charged  only,  the  judgment  was 
erroneous  and  reversed.  The  Court  of  Exchequer  Chamber  confirmed 
this  decision. 

It  was  said  in  the  course  of  the  discussion  in  this  case  that,  even  if 
the  word  "  felony  "  could  be  construed  in  the  way  contended  for,  the 
judgment  was  erroneous,  on  the  aifthority  of  O'Connell  v,  Reg.,  mpra; 
but  the  Court  of  Exchequer  Chamber  seemed  to  think  otherwise,  and 
that  in  that  case  the  judgment  would  have  been  good. 

In  Gr^ory  v.  Reg.,  15  Q.  B.  957,  69  E.  C.  L.;  19  L.  J.,  Q.  R 
367,  the  sentence  passed  by  the  judge  was,  that  ^'^for  and  in  respect  of 
the  offences  diarged  upon  him  in  and  by  each  and  every  count  of  the 
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said  indictmenty  he  fne  said  defendant  be  imprisoned  in  the  Queen's 
prison  for  the  space  of  six  calendar  months  now  next  ensuing/'  The 
judgment  as  stated  in  the  record  was  that  the  said  B.  O.;  for  his  of- 
fences aforesaid^  whereof  he  is  convicted  as  aforesaid^  be  imprisoned 
in  the  Queen's  prison  for  the  space  of  six  calendar  months  now  next 
ensuing.  The  Ck>urt  of  Exchequer  Chamber  seemed  to  think  that  the 
judgm3nt  as  stated  in  the  record  was  in  form  a  sentence  of  one  term  of 
six  months'  imprisonment  upon  the  whole  indictment,  and  would, 
therefore,  be  erroneous  if  any  count  were  bad.  No  final  opinion  was, 
however,  expressed,  because  on  an  application  on  the  part  of  the  pros- 
ecution the  court  below  allowed  the  judgment  to  be  amended  according 
to  the  sentence  passed,  a  note  of  which  was  contained  in  the  master's 
book.  Where  the  record  set  out  the  findii^  and  judgment  on  the  sec- 
ond count  of  an  indictment,  but  omitted  to  notice  the  finding  or  judg- 
ment on  the  first,  it  was  held  that  each  count  for  the  purpose  of  the 
verdict  was  a  distinct  indictment,  and  tnat,  as  there  was  a  good  find- 
ing upon  a  good  count,  the  defendant  might  be  convicted  upon  it. 
Latham  v.  R.,  9  Cox,  C.  C.  616 ;  5  B.  &  S.  635,  117  E.  C.  L. ;  33 
L.  J.,  M.  C.  197. 

The  difficulty  may  now  be  fi:equently  got  over  by  the  power  con- 
ferred by  the  11  &  12  Vict  c.  78,  s.  5,  wiich  provides  that  "  when- 
ever any  writ  of  error  shall  be  brought  upon  any  judgment  on  any 
indictment,  information,  presentment,  or  inquisition  in  any  criminal 
case,  and  the  Court  of  Error  shall  reverse  the  judgment,  it  shall  be 
competent  for  such  Court  of  Error  either  to  pronounce  the  proper 
judgment  or  to  remit  the  record  to  the  court  below,  in  order  that  such 
court  may  pronounce  the  proper  judgment  upon  such  indictment,  in- 
formation, presentment,  or  mquisition."  Under  this  statute,  where^ 
the  prisoner  is  convicted  on  good  and  bad  counts,  and  judgment  is 
entered  generally  on  all  or  on  a  bad  count,  the  Court  of  Error  may 
arrest  the  judgment  on  the  bad  counts,  and  enter  judgment,  or  direct 
^it  to  be  entered  on  the  good  ones.  HoUoway  v.  Beg.,  2  D^Eirs.  r^cooa 
C.  C.  287;  17  Q.  B.  319,  79  E.  C.  L.  L  ^^^ 

The  form  in  which  sentence  was  passed  in  Gr^ory  v.  B^..  «upra, 
was  said  by  Lord  Denman  (p.  968  of  the  report)  to  be  that  which  the 
jui^ses  had  adopted  in  order  to  avoid  the  objection  raised  in  O'Connell 
V.  Reg.  And  the  best  plan  in  making  up  the  record  will  be  to  statea 
separate  judgment  for  each  count.  S^  (rr^ory  v,  B^.,  p.  973  of  the 
report 

An  ofiender,  upon  whom  sentence  of  death  has  been  passed,  ought 
not,  while  undef  that  sentence,  to  be  brought  up  to  receive  judgment 
for  another  felony,  although  he  was  under  that  sentence  when  he  was 
tried  for  the  other  felony,  and  did  not  plead  his  prior  attainder.  Anon., 
Buss.  &  By.  268. 

By  the  24  &  26  Vict  a  100,  s.  2  (repealing  the  6  &  7  Will.  4,  c. 
30,  s.  2),  ''Upon  evenrconvicti(m  for  murder  me  court  shall  pronounce 
sentence  of  death,  and  the  same  may  be  carried  into  execution,  and  all 
the  proceedings  upon  such  sentence  and  in  respect  thereof  may  be  had 
and  taken,  in  the  same  manner  in  all  respects  as  a  sentence  of  death 
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might  have  been  pronounced  and  carried  into  execution^  and  all  the 
proceedings  thereupon  and  in  respect  thereof  might  have  been  had 
and  taken,  before  the  passings  of  this  aet^  upon  a  odnvietioft  for  may 
other  felony  for  which  the  prisoner  might  have  been  sentenced  to 
suffer  death  as  a  felon," 

By  s.  3,  "the  body  of  every  person  executed  for  murder  shall  be 
buried  within  the  precincts  oi  the  prison  in  which  he  shall  have  been 
last  confined  after  conviction,  and  the  sentence  of  the  court  shall  so 
direct"  See  as  to  the  sentence  for  murder  under  the  old  law^  R.  r« 
Fletcher,  Russ.  &  R.  58 ;  R.  v.  Wyatt,  Id.  230. 

Where  the  defendant  has  been  convicted  of  a  misdemeanor  in  the 
Queen's  Bench,  the  prosecutor  upon  the  motion  for  judgment  may 

S reduce  affidavits  to  oe  read  in  a^ravation  of  the  offence,  and  the 
efendant  may  *  also  produce  affidavits  to  be  read  in  mitigation. 
Affidavits  in  aggravation  are,  not  allowed  in  felonies,  although  the 
record  has  been  removed  into  the  Court  of  Queen's  Bench  by  eertio- 
rari  R.  v.  Ellis,  6  B.  &  C.  145^  13  E.  C.  L, ;  3  Bum's  Justice,  29th 
ed.  933.  Where  a  prisoner  pleaded  guilty  at  the  Central  Oiminal 
Court  to  a  misdemeanor,  and  affidavits  were  filed,  both  in  mitigation 
and  aggravation,  the  judges  refused  to  hear  the  speeches  of  counsel  on 
either  side,  but  formed  their  judgment  of  the  case  by  reading  the  affi- 
davits. R.  t>.  Gr^ry,  1  C.  &.  K,  228,  47  R  C.  L. ;  but  it  is  usual 
to  hear  counsel  in  mitigation.  See  also  the  same  case  as  to  removing 
from  the  files  of  the  court  affidavits  in  mitigation  containing  scandar- 
lous  and  irrelevant  matter,  such  being  a  contempt  of  court;  and  also 
as  to  allowing  the  opposite  party  to  deny  by  counter-affidavits  the  affi- 
davits filed  in  mitigation.  #• 
*  Where  a  defendant,  having  pleaded  guilty  toan  indictment,  is  brought 
up  for  judgment,  the  counsel  for  the  crown  is  to  be  heard  before  the 
counsel  for  the  defendant,  and  the  affidavits  in  a^ravation  are  to  be 
read  before  the  affidavits  in  mitigation.  R.  t7.  Dignam,  7  A.  &  E. 
593,  34  E.  *C.  L.  OorUra,  where  a  verdict  of  guilty  has  been  takeif, 
though  by  consent,  and  without  evidence.  R.  v.  Caistor,  Id.  594  (n). 
8emble,  that  the  rule  is  not  to  be  varied  where  several  defendants  are 
jointly  mdicted,  and  some  suffer  judgment  by  de&ult,  and  others  are 
convicted  on  verdict.  And  in  sucn  a  case,  where  there  was  no 
affidavit  in  aggravation,  but  affidavits  were  offered  in  mitigation, 
*oooi  *^^^  court  heard  the  counsel  for  the  defendants  first.  R.  v. 
^^^J  Sutton,  Id. 
By  the  8  &  9  Yict  c  68  (E.  <&  I.),  execution  on  judgments  for 
misdemeanors  may  be  stayed  or  suspended  by  writ  of  error  and 
bail  thereon.  But  by  the  16  &  17  Yict  c.  32,  no  execution  is  to  be 
stayed,  or  the  defendant  to  be  dischai^ed  from  custody,  till  a  reoog^ 
nizance  has  been  given  for  the  defendant's  personal  appearance,  except 
when  the  writ  is  brought  W  the  attorney-general.  See  ba,  1  el  seq.  of 
that  statute;  R^.  Gen.,  Q.  B.,  E.  T.  1853;  1  El.  &  Bl.  693,  72  E. 
C.  L. ;  Dugdale  v.  R^.,  2  El.  &  Bl.  129,  75  E.  C.  L. ;  22  L.  J.,  M. 
C.  50 ;  Sill  V.  Reg.,  22  L.  J.,  M.  C.  41. 

By  the  33  <&  34  Yict  c.  23,  s.  4,  the  court  by  which  judgment  is 
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pronounced  or  recorded  may,  if  it  shall  think  fit,  on  application  of  any 
person  aggrieved,  and  immeiiately  after  conviction  for  felony,  award 
(to  the  limit  of  lOOL)  compensation  for  loss  of  property,  to  be  deemed 
a  judgment  debt,  etc.,  and  may  also  condemn  the  prisoner  to  pay  the 
prosecutor's  cost^;  see  s.  3,  post,  "  Costs,"  p.  240. 

In  the  case  of  a  husband  convicted  of  an  aggravated  assault  upon 
his  wife,  the  court  may  under  certain  circumstances  give  an  order 
having  the  effect  of  a  judicial  separation,  together  with  an  order  on 
the  husband  to  pay  some  weekly  sum  to  the  wife  for  her  support  and 
for  the  custody  of  the  children.     41  Vict.  c.  19,  s.  4. 

Beoording  Judgment  of  death.  By  the  4  Greo.  4,  c.  48  (E.  &  I.) 
8.  1,  "  whenever  any  person  shall  be  convicted  of  any  felony,  except 
murder,  and  shall  by  law  be  excluded  the  benefit  of  clei^y  in  respect 
thereof,  and  the  court  before  which  such  offender  shall  ue  convicted 
shall  be  of  opinion  that,  under  the  particular  circumstances  of  the 
case,  such  offender  is  a  fit  and  proper  subject  to  be  recommended  for 
the  royal  mercy,  it  shall  and  may  be  lawful  for  such  court,  if  it  shall 
think  fit  so  to  do,  to  direct  the  proper  officer  then  being  present  in 
court  to  require  and  ask,  whereupon  such  officer  shall  require  and 
ask,  if  such  offender  hath  or  knoweth  anytliing  to  say,  why  judgment 
of  death  should  not  be  recorded  against  such  offender ;  and,  in  case 
such  offender  shall  not  allege  any  matter  or  thing  sufficient  in  law  to 
arrest  or  bar  such  judgment,  the  court  shall  and  may,  and  is  herebv 
authorized  to  abstain  from  pronouncing  judgment  of  death  upon  such 
offender ;  and,  instead  of  pronouncing  such  judgment,  to  order  the 
same  to  be  entered  on  record,  and  thereupon  such  proper  officer  as 
aforesaid  shall  and  may,  and  is  hereby  authorized  to  enter  judgment 
of  death  on  record  against  such  offend.er  in  the  usual  and  accustomed 
form,  and  in  such  and  the  same  manner  as  is  now  used,  and  as  if 
ju(^ment  of  death  had  actually  been  pronounced  in  open  court  against 
such  offender  by  the  court  before  which  such  o^ender  shall  liave  been 
convicted."   . 

Under  the  6  &  7  Will.  4,  c.  30,  supra,  the  court  was  held  to  be 
empowered  to  direct  the  sentence  of  death  to  be  recorded  in  cases  oi 
murder.  R.  v.  Hogg,  2  Moo.  &  R.  380.  It  seems  doubtful  whether 
the  same  would  be  held  under  the  24  &  25  Vict.  c.  100,  s.  2,  but  pro- 
bably not     See  Greaves^  Criminal  Acts,  p.  30. 

Juvenile  offenders.  The  29  &  30  Vict.  c.  117,  s.  14,  enacts  as  fol- 
lows :— "  Whenever  any  offender  who  in  the  judgment  of  the  court, 
justices,  or  magistrates  before  whom  he  is  charged,  is  under  the  age  of 
sixteen  years,  is  convicted,  on  indictment,  or  in  a  summary  manner, 
*of  an  offence  punishable  with  penal  servitude  or  imprisonment,  r  *oqo 
and  is  sentenced  to  be  imprisoned  for  the  term  of  ten  days  or  a  l- 
longer  term,  the  court,  justices,  or  magistrate  may  also  sentence  him  to 
be  sent,  at  iiie  expiration  of  his  period  of  imprisonment,  to  a  certified 
reformatory  school,  and  to  be  there  detained  for  a  period  of  not  less 
than  two  years  and  not  more  than  five  years;  provided  always,  that 
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a  youthful  offender  under  the  age  of  ten  years  shall  not  be  mo  directed 
to  be  sent  to  a  reformatory  soiool  unless  he  has  been  previously 
charged  with  some  crime  or  offence  punishable  with  penal  servitude 
or  imprisonment;  or  is  sentenced  in  England  by  a  judge  of  assize  or 
court  of  general  or  quarter  sessions,  or  in  Scotland  by  a  circuit  court 
of  justiciary  or  sherin."  The  section  also  contains  directions  as  to  the 
particular  school  to  which  the  youthful  offender  is  to  be  sent. 

Judgment  upon  persons  found  to  be  insane.  The  disposal  of  per- 
sons found  to  be  insane  at  the  time  of  the  commission  of  the  offence  is 
r^ulated  by  the  statute  39  &  40  Greo.  3,  a  94^  anUy  p.  198 ;  and  see 
3  &  4  Vict  c.  54;  46  &  47  Vict  c.  38.  As  to  other  regulations  with 
respect  to  criminal  lunatics,  see  the  23  &  24  Vict  c.  75 ;  27  &  28 
Vict  c.  29 ;  and  30  &  31  Vict  c.  12. 

Fines  and  sureties.  By  the  24  &  25  Vict,  c  96  (laroenyV  s.  117, 
"  whenever  any.  person  shall  be  convicted  of  any  indictable  misde- 
meanor punishable  under  this  act,  the  court  may,  if  it  shall  think 
fit,  in  addition  to  or  in  lieu  of  any  of  the  punishments  by  this  act 
authorized,  fine  the  offender,  and  require  him  to  enter  into  his  own 
recognizances  and  to  find  sureties,  both  or  either,  for  keeping  the 
peace  and  being  of  good  behavior ;  and  in  case  of  any  felony  punish- 
able under  this  act,  the  court  may,  if  it  shall  think  fit,  require  the 
offender  to  enter  into  his  own  recognizances,  and  to  find  sureties,  both 
or  either,  for  keeping  the  peace,  in  addition  to  any  punishment  by 
this  act  authoriz^ :  provided  that  no  person  shall  be  imprisoned 
under  this  clause  for  not  finding  sureties  for  any  period  exceeding 
one  year.'' 

A  similar  provision  is  contained  in  the  24  &  25  Vict  c.  97  (injuries 
to  property),  s.  73  ;  in  the  24  &  25  Vict  c.  98  (forgery),  s.  51 ;  in  the 
24  &  25  Vict,  a  99  (coinage),  s.  38  ;  and  in  the  24  &  25  Vict  c.  100 
(offences  against  the  persoi^,  s.  71. 

By  die  24  &  25  V  ict,  c  94,  s.  4,  an  accessory  after  the  feet  may  be 
required  to  enter  into  his  own  recognizances  and  to  find  sureties,  both 
or  either,  for  keeping  the  peace,  in  addition  to  the  other  punishments 
which  may  be  inflicted  upon  him ;  provided  that  no  person  shall  be 
imprisoned  for  not  finding  such  sureties  for  more  than  one  year. 

Discharge  of  prisoners.  By  the  55  Geo.  3,  c.  50,  s.  4,  extended 
by  the  8  &  9  Vict,  a  114,  provision  is  made  that  "every  person 
charged  with  any  felony  or  any  other  crime,  or  as  an  accessory  thereto, 
before  any  court  holding  criminal  jurisdiction  within  England  and 
Wales,  against  whom  no  bill  of  indictment  shall  be  found  by  the  grand 
jury,  or  who  on  his  or  her  trial  shall  be  acquitted,  or  who  shall  be 
discharged  for  want  of  prosecution,  shall  be  immediately  set  at  large 
in  open  court,  without  payment  of  any  fee  or  sum  of  money  for  or  m 
respect  of  his  or  their  discharge  to  any  person  or  persons  whcHnso- 
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Property  foiind  on  the  prisoner.  It  has  been  said  by  some  judges 
*  that  a  constable  has  no  right  to  take  away  from  a  prisoner  any  r^tcoQi 
property  which  he  has  about  him^  unless  it  is  in  some  way  con-  ^ 
uected  with  the  offence  with  whidi  he  is  charged ;  per  Paterson,  J.,  R. 
V.  O'Donnell,  7  C.  &  P.  138, 32  E.  C.  L. ;  R.  v.  Jones,  6  C.  &  P.  343, 
25  E.  C.  L. ;  per  Gumey,  B.,  R.  v.  Kinsey,  7  C.  &  P.  447,  32  E.  C.  L. ; 
R.  V.  Bass,  2  C.  &  K.  822, 61  E.  C.  L.,p€r  Piatt,  B.  And  if  this  has  been 
done,  as  is  freauently  the  case,  the  court  will,  on  the  application  of 
the  prisoner, oraer  the  property  to  be  given  up  to  him;  R.  v,  Barnett, 
3  C.  &  P.  600,  14  E.  U.  L. ;  unless  it  be  required  as  evidence.  But 
this  will  not  be  done  if  the  property,  though  not  that  actually  stolen, 
is  the  produce  of  it.  R.  v.  Burgess,  7  C.  &  P.  488,  32  E.  C.  L. ; 
R.  V.  Rooney,  7  C.  &  P.  515,  32  E.  C.  L. 

By  the  24  &  25  Vict.  c.  96,  s.  100  (replacing  the  7  &  8  Geo.  4,  c. 
29,  s.  27),  if  any  person  guilty  of  any  such  felony,  or  misdemeanor 
as  is  mentioned  in  that  act,  ^^in  stealing,  taking,  obtaining,  extorting, 
embezzling,  converting,  or  disposing  of,  or  in  knowingly  receiving 
any  chattel,  monqr,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  such  offence  by  or  on  the  b^ialf  of  the  owner  of 
the  property,  or  his  executor  or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  restored  to  the  owner,  or  his  repre- 
sentative; and  in  every  case  in  this  section  aforesaid  the  court  before 
whom  any  person  shall  be  tried  (this  does  not  apply  to  the  Court  of 
Queen's  Bench ;  see  Walker  t».  Lorn  Mayor  of  Lonaon,  38  L.  J.,  M.  C. 
107)  for  any  such  felony  or  misdemeanor  shall  have  power  to  award, 
from  time  to  time,  writs  of  restitution  for  the  said  property,  or  to 
order  the  restitution  thereof  in  a  summary  manner;  provided  that^ 
if  it  shall  appear  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  bond  fide  paid  or  discharged  by  some  person 
or  body  corporate  liable  to  the  payment  thereof,  or,  bein?  a  n^otiable 
instrument,  shall  have  been  bond  fide  taken  or  received  by  transfer  or 
delivery  by  some  person  or  body  corporate,  for  a  just  and  valuable 
consideration,  without  any  notice,  or  without  any  reasonable  cause  to 
suspect  that  the  same  had,  by  any  felony  or  misdemeanor,  been  stolen, 
taken,  obtained,  extorted,  embezzled,  converted  or  disposed  of,  in  such 
case  the  court  shall  not  award  or  order  the  restitution  of  such  security ; 
provided  also,  that  nothing  in  this  section  contained  shall  apply  to  the 
case  of  any  prosecution  of  any  trustee,  banker,  merchant,  attorney, 
factor,  broker,  or  other  agent,  entrusted  with  the  possession  of  goods  or 
documents  of  title  to  goods  for  any  miMdeaiManofr  against  this  act.''  And 
see  injra. 

The  court  cannot,  under  the  above  provision,  order  a  Bank  of  Eng- 
land note,  which  has  been  paid  and  cancelled,  to  be  delivered  up  to 
the  prosecutor  of  the  party  who  stole  it ;  R.  v.  Stanton,  7  C.  &  P.  431, 
32  E.  C.  L.  Where  a  prisoner  was  convicted  of  stealing  money,  and 
he  was  at  the  time  the  owner  of  a  horse  which  it  was  clear  fix)m  the 
evidence  had  been  purchased  with  the  stolen  money,  an  order  was  made 
for  the  delivery  of  the  horse  to  the  prosecutor;  per  Gumey,  B.,  and 
Williams,  J.,  R.  v.  PoweU,  7  C.  &  P.  646,  32  E.  C.  L. 
22 
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After  the  trial  and  conviction  of  a  felon,  the  judges  who  presided 
at  the  trial  made  an  order,  directing  that  property,  found  in  nis  pos- 
session when  he  was  apprehended,  should  be  disposed  of  in  a  particu- 
lar manner.  This  property  was  not  shown  to  be  part  of  the  stolen 
Eroperty,  or  to  be  the  produce  of  it.  The  Court  of  Queen's  Bench 
eld  that  the  order  was  bad,  as  the  judges  had  no  jurisdiction  to  make 
it.     R.  V.  Corporation  of  London,  27  L.  J.,  M.  C.  231. 

It  would  appear  that  in  the  case  of  the  prisoner's  acquittal,  the 
^ftoQ-i  *oourt,  though  satisfied  the  property  has  been  stolen,  has  no 
-I  power  to  order  its  restitution ;  Greaves'  Criminal  Acts,  143 ;  but 
in  case  of  conviction,  the  court  is  bound  by  the  statute  to  order  restitu- 
tion, and  the  order  is  strictly  limited  to  property  identified  at  the  trial 
as  being  the  subject  of  the  charge.  R.  v.  Goldsmith,  12  Cox,  C.  C. 
694;  R.  V.  Smith,  12  Cox,  C.  C.  597. 

In  Horwood  v.  Smith,  2  T.  R.  750,  and  in  Scattergood  v,  Sylvester, 
15  Q.  B.  506,  69  E.  C.  L. ;  19  L.  J.,  Q.  B.  447,  the  goods  had  been 
stolen  and  had  been  sold  by  the  thief  in  market  overt,  which 
passed  the  property  (until  conviction)  to  the  purchaser.  The 
former  case  was  action  of  trover  against  a  purchaser  who  had  parted 
with  the  goods  before  the  conviction  of  the  thief,  and  it  was  held  that 
the  owner  could  not  recover  the  value  of  them^  for  the  property  had 
not  revested  in  the  owner  at  the  time  of  conversion.  In  the  latter 
case  it  was  held  that  the  owner  could  recover  against  a  defendant 
who  had  the  goods  in  his  possession  at  the  time  of  the  conviction  of 
the  thief.  The  title  given  by  the  statute  is  a  new  title  arising  upon 
the  conviction.  In  Lmdsay  v.  Cundy,  1  Q.  B.  D.  348 ;  45  L.  J.,  Q.  B. 
381  (reversed  on  appeal  on  another  point,  3  Ap.  Cas.  459 ;  47  L.  J., 
Q.  B.  481),  the  gocxls  had  been  obtained  under  a  contract  by  fiilse 
pretences,  and  the  property  had  therefore  passed  to  the  thief,  and 
nothing  was  done  to  put  an  end  to  that  contract,  and  the  thief  sold 
the  goods  to  a  bond  fide  purchaser.  On  the  same  principle  which 
guidei  the  courts  in  the  former  cases,  viz.,  that  the  statute  only  gives 
a  title  upon  the  conviction,  it  was  held  that  the  owner  could  not 
recover  against  a  person  who  had  parted  with  the  goods  before  the 
conviction.  ''  Persons  who  purchase  and  have  the  good  fortune  to 
sell  again  before  the  conviction  cannot  be  subjected  to  an  action  for 
taking  or  converting  the  stolen  property."  Add.  on  Torts,  p.  417, 
6th  ea.  The  recent  case  of  Moyse  v.  Newington,  4  Q.  B.  D.  32 ;  48 
L.  J.,  Q.  B.  125,  professes  to  rely  upon  the  cases  of  Horwood  r. 
Smith,  and  Lindsay  v.  Cundy,  but  it  appears  to  be  at  variance  with 
the  ratio  d&dderuU  of  those  cases,  if  not  with  their  decision,  and  is 
directly  at  variance  with  the  decision  in  Scattergood  v.  Sylvester. 
Moyse  v.  Newington  decides  that  the  statute  does  not  apply  to  ^^  false 
pretences,"  although  "  fiilse  pretences"  are  expressly  mentioned  therein, 
and  that  the  title  does  not  arise  upon  conviction.  On  the  other  hand 
it  has  been  held  that  the  above  section  applies  to  cases  of  fidse  pre- 
tences, and  the  &ct  that  the  defendant  parted  with  the  goods  to  a 
bond  fide  pawnee  will  not  disentitle  the  original  owner  to  the  restitu- 
tion of  the  goods.    R.  v.  Stancliffe,  11  Cox,  C.  C.  318. 
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By  the  30  &  31  Vict.  c.  35,  s.  9,  it  is  provided,  that  where  stolen 
property  has  been  purchased  from  the  prisoner  the  proceeds  may  be 
given  btfick  to  an  innocent  purcliaser  on  restitution  of  the  property. 
See  the  statute  in  Appendix,  and  see  33  &  34  Vict.  c.  23,  s.  3,  post, 
"  Costs ;"  post,  p.  420 ;  and  s.  4,  ante,  p.  229. 

By  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93),  s.  30,  sub-s. 
2,  if  any  person  is  convicted  in  any  court  of  feloniously  taking,  or 
fraudulently  obtaining  any  goods  and  chattels,  and  it  appears  to  the 
court  that  the  same  have  been  pawned  with  a  pawnbroker,  the  court, 
on  proof  of  the  ownership  of  the  goods  and  chattels,  may  if  it  thinks 
fit,  order  the  delivery  thereof  to  the  owner  either  on  payment  to  the 
pawnbroker  of  the  amount  of  the  loan  or  of  any  part  thereof,  or 
without  payment  thereof  or  of  any  part  thereof,  as  to  the  court,  ac- 
cording to  the.  conduct  of  the  owner,  and  the  other  circumstances  of 
*the  case,  seems  just  and  fitting.  The  rest  of  the  section  ap-  r*ooo 
plies  only  to  summary  jurisdiction.  L 

By  the  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict.  c.  22), 

girt  of  s;  7,  the  prosecution  of  an  offender  by  the  Director  of  Public 
rosecutions  shall,  for  the  purpose  of  enabling  a  person  to  obtain  a 
restitution  of  property,  or  of  obtaining,  exercising,  or  enforcing  any 
right,  claim,  or  advantage  whatsoever,  have  the  same  effect  as  if  such 
person  had  been  bound  over  to  prosecute,  and  had  prosecuted  the 
offender,  subject  to  this  proviso,  that  such  person  shall  give  all  reason- 
able information  and  assistance  to  the  said  Director  in  relation  to  the 
prosecution. 

Previous  oonviotion,  effect  of,  on  judgment.  By  the  7  &  8  Geo. 
4,  c.  28,  8.  11,  if  any  person  was  convicted  of  felony,  after  a  previous 
conviction  for  felony,  he  was  liable  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped.  The  above  section, 
although  unrepealed,  is  superseded  by  the  16  &  17  Vict  c.  99,  and 
the  27  &  28  Vict.  c.  47,  which  is  amended  in  some  respects  by  the 
34  &  35  Vict.  c.  112,  and  42  &  43  Vict.  c.  55.  The  general  effect 
of  these  provisions  is  that  where  any  person  is  sentenced  to  penal  ser« 
vitude  the  sentence  must  be  for  five  years  at  least,  and  in  case  of  lar- 
ceny, not  more  than  ten  years  (24  &  25  Vict.  c.  96,  s.  7);  and  after 
a  previous  conviction  there  may  now  be  added  to  any  punishment 
which  the  court  may  award  police  supervision  for  any  period  not 
greater  than  seven  years. 

In  order  to  affect  the  judgment  of  the  court  under  the  27  &  28 
Vict.  c.  47,  s.  2,  it  is  necessary  that  the  previous  conviction  should  be 
stated  in  the  indictment,  in  order  to  give  the  prisoner  an  opportunity 
of  having  his  identity  tried.  R.  v.  Willis,  L.  R.  1  C.  C.  R.  363 ; 
41  L.  J.,  M.  C.  102,  confirming  R.  v.  Summers,  L.  R.  1  C.  C.  R. 
182 ;  38  L.  J.,  M.  C.  62.     See  anU,  p.  193.^ 

^  Under  such  drcumstances  a  plea  of  gmltj  as  chaiged  confesses  the  preyious  con- 
viction.   People  V.  Delany,  49  Cal.  394. 
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The  punishment  provided  for  special  offences^  when  committed 
after  a  previous  conviction,  will  be  found  under  the  head  of  those 
offences. 

4.  APPEAIi. 

Writ  of  error.  A  writ  of  error  lies  from  all  inferior  criminal  juris- 
dictions to  the  Queen's  Bench,  for  mistakes  appearing  in  the  judgment 
or  other  parts  of  the  record ;  4  Bl.  Comm.  391.^  There  were  form- 
erly many  objections  which  were  matter  of  error,  but  which  now, 
by  the  14  <&  15  Vict  c  100,  s.  25,  supra,  p.  208,  must  be  taken  by 
demurrer  or  motion  to  quash  the  indictment,  and  not  afterwards.  It 
has  been  held  that  error  will  lie  in  the  following  cases : — ^where  the 
oath  upon  which  peijury  is  assigned  does  not  appear  to  have  been 
taken  in  a  judicial  proceeding ;  R.  v.  Overton,  4  Q.  B.  90, 45  E.  C.  L. ; 
or  the  court  has  not  competent  authority  to  administer  the  oath  ;  B.  r. 
Hallett,  2  Den.  C.  C.  237 ;  R.  v.  Chapman,  1  Den.  C.  C.  432  ;  Lavey 
V.  R^.,  2  Den.  C.  C.  504.  So  if  in  an  indictment  for  libel  the  words 
do  not  appear  to  be  libellous ;  R.  v.  Perry,  1  Lord  Raym.  158 ;  or 
are  insufficiently  set  out ;  R.  v.  Bradlaugh,  3  Q.  B.  D.  607 ;  48 
L.  J.,  M.  C  5  ;  or  if  on  an  indictment  for  obtaining  money  by  false 

♦2.*^4l  *P^*®^^5^  ^^  ^  ^^*  shown  what  the  fiJse  pretences  were ;  R.  v. 
->  Mason,  2  T.  R.  581,  but  this  case  seems  to  be  overruled  by 
Heymann  r.  R.,  infra;  HoUoway  v.  R^*9  2  Den.  C.  C.  296.  If  in 
an  indictment  for  burglary  it  appears  m>m  the  indictment  that  the 
prisoner  broke  and  entered  the  dwelling-house  with  intent  to  commit 
a  trespass  or  misdemeanor  and  not  a  felony,  error  would  lie;  R.  v. 
Powell,  2  Den.  C.  C.  403.  These  and  other  cases  are  collected  in 
Arch.  Cr.  Law,  18th  ed.  p.  196.  It  must,  however,  be  borne  in  mind 
that  in  some  cases  the  verdict  will  cure  a  defect  in  the  indictment  See 
Heymann  tj.  R,  L.  R.  8  Q.  B.  102 ;  R.  v.  Goldsmith,  L.  R.  2  C.  C. 
74 ;  42  L.  J.,  M.  C.  94 ;  R.  v.  A^pinall,  2  Q.  B.  D.  48  ;  46  L.  J., 
M.  C.  145;  R.  v,  Bradlaugh,  mpra  ;  R.  v.  Knight,  14  Cox,  C.  C.  R. 
31 ;  R^.  V.  Oliver,  13  Cox,  C.  C.  R.  588 ;  R.  v.  Kelleher,  14  Cox, 
C.  C.  R.,  Ir.  48.  In  what  cases  error  will  lie  for  improperly  allow- 
ing or  disallowing  challenges  is  somewhat  doubtful ;  see  Mansell  v. 
R^.,  Dears.  &  B.  C.  C.  375 ;  supra,  p.  216.  If  a  verdict  of  the 
jury  were  returned  during  the  absence  of  one  of  the  jurors,  it  would 
DC  a  matter  of  error. 

It  is  in  all  cases  necessary  before  suing  out  the  Mrrit  of  error  to  ob- 
tain the^  of  the  attorney-general ;  but  in  cases  of  misdemeanor,  on 
probable  cause  being  shown,  this  fiat  is  understood  to  be  granted  as  of 
course ;  Ex  parte  iTewton,  4  E.  &  B.  869,  82  E.  C.  L. ;  4  Bl.  Comm. 
391 ;  and  it  is  not  generally  refused  if  reasonable  ground  of  error  be 
shown  to  exist  in  other  cases.  But  it  is  entirely  in  the  discretion  of 
the  attorney-general  whether  or  not  he  will  grant  it,  and  the  court  will 

^  Final  judgment  in  the  ooart  below  is  a  prereqoiaite  to  a  writ  of  error.  Labbaite 
V.  State,  4  Tex.  App.  169 ;  WUla  v.  State,  Id.  613 ;  State  v.  Edwaids,  85  Kan.  105. 
Errors  mnst  be  shown  of  record,  or  thej  cannot  he  reriewed.  State  v.  Peterson,  67 
Iowa,  564. 
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not  control  him.  Ex  parte  Newton,  supra  ;  R.  v.  Lees,  1  El.  Bl.  & 
EL  828,  96  E.  C.  L. ;  K.  v.  Castro,  6  Ap.  Ca.  229 ;  50  L.  J.  (H.  L.) 
497. 

By  the  8  &  9  Vict.  c.  68,  amended  by  the  9  &  10  Vict.  c.  24  and 
16  &  17  Vict  a  32,  where  judgment  shall  have  been  given  for  a  mis- 
demeanor, and  the  defendant  shall  have  obtained  a  writ  of  error  to  re- 
verse it,  execution  thereon  shall  be  stayed,  and  the  defendant  dis- 
charged from  custody,  upon  his  entering  into  the  recognizances,  with 
sureties,  required  by  those  Acts.  It  seems  that  the  defendant  oueht 
to  be  in  court  personally  to  receive  sentence  in  the  event  of  the  judg- 
ment of  the  court  being  against  him ;  and  a  rule  for  a  reversal  of 
judgment  under  16  &  17  Vict.  c.  32,  s.  3,  is  a  rule  nisi  only  in  the  first 
instance.     R.  v.  Howard,  10  Cox,  C.  C.  54. 

As  to  the  practice  of  delivering  and  form  of  paper  books,  see  Reg. 
Gen.,  E.  T.,  16  Vict,  1  E.  &  B.  693,  72  E.  C.  L. 

In  capital  cases  the  prisoner  must  appear  in  person  to  assign  errors. 
Com.  Cr.  Pr.  102 ;  HoUoway  r.  R^.,  supra. 

When  the  judgment  is  reversed  upon  a  writ  of  error  in  any  crimi- 
nal case,  the  court  of  error  may,  by  the  provisions  of  the  11  &  12 
Vict,  c  78,  8.  6,  supray  p.  227,  pronounce  the  proper  judgment  itself, 
or  remit  the  record  back  to  the  inferior  court,  in  order  tlmt  that  court 
may  do  so.  If  the  judgment  be  affirmed,  then  by  the  16  &  17  Vict. 
c.  32,  s.  4,  the  court  of  error  may  order  the  defendant,  if  present,  to 
be  committed  to  the  Queen's  prison ;  by  s.  5,  any  judge  may,  if 
necessaiy,  within  four  days  issue  a  warrant  for  his  apprehension. 

The  Court  of  Q.  B.  has  power  to  set  aside  a  writ  of  error  sued  out 
for  purposes  of  collusion.     R.  v.  Alleyne,  Dears.  C.  C.  505. 

Bill  of  exoeptions.  In  the  case  of  R.  v.  Alleyne,  an  indictment 
for  obtaining  money  by  fisJse  pretences.  Lord  Campbell,  C.  J.,  after 
hearing  an  argument  at  chambers,  sealed  a  bill  of  exceptions  to  the  ad- 
missibility of  certain  documents  in  evidence ;  Arch.  Cr.  Law,  18th  ed., 
♦p.  168  ;  but  in  R.  v.  Esdaile,  1  F.  &  F.  213,  228,  a  prosecu-  r^ooc 
tion  for  conspiring  to  defraud,  the  same  learned  judge,  on  a  bill  L  "^^^ 
of  exceptions  to  the  evidence  being  tendered,  said,  "  a  bill  of  excep- 
tions cannot  be  tendered  in  a  criminal  case ;  I  once  thought  otherwise, 
but  I  have  fully  considered  the  subject,  and  am  satisfied  that  it  cannot 
be.''  It  seems,  at  any  rate,  formerly  to  have  been  thought  that  a  bill 
of  exceptions  might  be  tendered  to  the  ruling  of  a  judge  m  improperly 
disallowing  a  challenge;  see  p.  216.^ 

New  trial.  There  can  be  no  new  trial  in  cases  of  felony  whether 
the  defendant  be  convicted  or  acquitted.  In  R.  v.  Scaife,  17  Q.  B.  238, 

^  Bills  of  exception  are  allowed  in  the  various  States  of  the  Union  by  statute.  Fife 
v:  Ck)inmonwealth,  29  Pa.  St  429 ;  Wyhhamer  v.  People,  20  Barb.  (N.  Y.)  6d7.  Ob- 
scure and  general  exceptions  taken  for  what  may  turn  up  in  the  future  are  improper. 
Turner  »,  People,  33  Mich.  363;  Reed  v.  Commonwealth,  22  Grat.  (Va.)  924.  U  is 
^ound  for  error  if  ttie  judge  does  not  reply  to  a  question  of  the  jury  specifically  put 
in  general  terms.  Wharton  v.  State,  45  Tex.  2.  The  admission  of  irrelevant  testi- 
mony prejudicial  to  prisoner  is  not  cured  by  its  being  stricken  out  where  it  is  likely 
to  anect  the  jury.    People  v.  Zimnierman,  4  N.  Y.  Crim.  Rep.  272. 
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79  E.  C.  L.,  where  a  conviction  for  felony  was  removed  into  the  Court 
of  Queen's  Bench,  a  new  trial  was  moved  for  on  the  ground  of  the  im- 
proper reception  of  depositions  in  evidence,  and  was  granted ;  but  that 
ease  has  not  been  followed,  and  cannot  be  considered  to  be  the  law. 
R.  V.  Bertrand,  L.  R.  1  P.  C.  520 ;  36  L.  J.,  P.  C.  51 ;  R.  v.  Duncan, 
7  Q.  B.  D.  198  ;  50  L.  J.,  M.  C.  95,  pod,  p.  236.  See  R.  v.  Murphy, 
L.  R.,  2  P.  C.  535 ;  38  L.  J.,  P.  C.  53 ;  and  see  Winsor  v.  R.,  L.  R. 
1  Q.  B.  390 ;  35  L.  J.,  M.  C.  161.* 

In  case  of  a  conviction  for  misdemeanor  a  new  trial  may  be  granted 
at  the  instance  of  the  defendant,  where  the  justice  of  the  case  requires 
it ;  R.  V,  Mawbey,  6  T.  R.  638  ;  though  inferior  jurisdictions  cannot 
grant  a  new  trial  upon  the  merits,  but  only  for  an  irregularity.  (See 
the  cases  collected  on  this  point  in  note  (b)  to  R.  v,  Inhab.  of  Oxford, 
13  East,  416.)  A  new  trial  will  be  granted  on  the  ground  of  sui^ 
prise.  R.  v.  Whitehouse,  Dears.  C.  C.  R.  1.*  It  must  be  moved 
within  the  first  four  days  of  term.     R.  v.  Newman,  1  El.  &  Bl.  268, 

^  In  the  United  States  the  uniform  and  unquestioned  practice  dovm  to  a  compara- 
tively late  period  has  been  to  extend  to  crimmal  cascs^  so  far  as  the  rexnsion  of  ver- 
dicts is  concerned,  the  Siime  principles  which  have  been  established  in  civil  actions ; 
and  though,  except  in  cases  of  fraud,  no  instance  exists  where  an  acquittal  has  been 
disturbed,  new  trials  in  cases  of  conviction  have  frequentlv  been  slanted.  Once  in 
New  York  in  1832  and  once  by  Judge  Story  in  1833  nas  tlie  English  doctrine,  that 
after  a  conviction  it  was  out  of  the  power  of  a  common  law  court  to  interpose,  except 
by  the  recommendation  of  pardon,  been  maintained.  But  plausibly  as  the  position 
was  sustained  bv  Judge  Story,  it  was  afterwards  abandoned  in  the  court  in  which  it 
was  uttered,  and  is  now  so  universally  rejected  that  its  extended  discussion  is  no 
longer  necessary.  It  is  sufficient  to  say  that  neither  in  Federal  nor  State  courts  are 
there  now  any  doubts  expressed  as  to  the  riglit  of  the  proper  court  to  grant  a  new 
trial  in  any  case  in  which  it  considers  the  verdict  to  be  unjust  Wharton's  Crim. 
Pleading  and  Practice,  8th  ed.,  i  791,  and  cases  cited.  The  right  given  by  the  New 
York  code  to  the  appellate  court  to  grant  a  new  trial  can  be  exercised  by  the  Supreme 
Court  only.    People  t;,  Donovan,  4  N.  Y.  Crim.  Rep.  86, 

•  Where  the  evidence  is  conflicting  the  verdict  will  not  be  lightly  disturbed.  United 
States  t).  Daubner,  17  Fed.  Rep.  793 ;  Jones  v.  State,  12  Tex.  App.'l56 ;  Land  v.  Peo- 
ple, 104  111.  248 ;  Wagner  v.  State,  107  Ind.  71.  A  motion  for  arrest  of  judgment  is 
proper  where  a  defect  appears  upon  the  face  of  the  record ;  but  for  a  variance  between 
the  indictment  and  the  proof,  a  motion  for  a  new  trial  is  the  proper  course.  State  o. 
Hamilton,  17  S.  C.  462.  New  evidence  simply  tending  to  impeach  witnesses  is  no 
ground  for  a  new  triaL  Partee  v.  State,  67  Ga.  570 ;  Ogden  v.  State,  13  Neb.  436 ; 
Wallace  v.  State,  28  Ark.  531 ;  Brown  v.  State,  55  Ga.  169 ;  State  r.  Smith,  35  Kan. 
618.  Nor  the  admission  of  immaterial  evidence,  when  the  verdict  is  not  influenced 
by  such  evidence.  Tilly  v.  State,  21  Fla.  242.  Nor  surprise  as  to  what  witness  testi- 
fies to.  Rankin  v.  Commonwealth,  82  Kv.  424.  Nor  an  omission  which  works  no  in- 
jury to  defendant.  People  t;.  Reaves,  4  N,  Y.  Crim.  Rep.  1 ;  State  v.  Youn^,  34  La. 
An.  346.  The  improper  admission  of  evidence  prejudicial  to  the  defendant  is  ground 
for  a  new  trial.  People  t>.  Dailey,  59  Cal.  600 ;  State  v.  Mikle,  81  N.  C.  552.  But  the 
defendant  cannot  complain  of  the  admission  of  facts  which  the  defence  proved  at  a 
later  stage  of  the  trial.  People  v.  Crawford,  48  Mich.  498.  Nor  that  a  new  trial  is 
refused  where  the  witnesses  were  known,  but  no  application  was  made  to  postpone 
until  they  might  be  found.  State  v.  Lamothe,  37  La.  An.  43.  Where  there  b  total 
absence  of  testimony,  either  direct  or  circumstantial,  to  establish  the  venue  laid  in  the 
indictment,  there  must  be  a  reversal.  Supra,  p.  ''^O ;  State  v.  McGinniss,  74  Mo.  245. 
Upon  newly  discovered  evidence  and  the  necessary  afiidavits.  Runnels  r.  State,  28 
Ark.  121.  See  also,  Wharton's  Crim.  Pleading  and  Practice,  {  854.  Upon  a  motion 
for  a  new  trial  the  character  of  the  judge's  charge  may  be  oonsidered,  although  not 
excepted  to  when  delivered.  People  v.  Sweeney,  4  N.  V.  Crim.  Rep.  275 ;  Maddox  r. 
State,  12  Tex.  App.  429.  An  erroneous  iastruction  is  not  cured  by  a  sulisequent  cor- 
rect one.  State  v,  i)earing,  65  Mo.  530.  A  judge  has  a  right  to  express  his  opinion  on 
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72  E.  C.  L.;  22  L.  J.,  Q.  B.  156.  Where  several  defendants  are 
tried  at  the  same  time  for  a  misdemeanor^  and  some  are  acquitted  and 
others  convicted,  the  court  may  grant  a  new  trial  as  to  those  convicted, 
if  they  think  the  conviction  improper.  R,  v.  Mawbey,  6  T.  R.  619; 
R.  V.  Gompertz,  9  Q.  B.  824,  58  E.  L.  C. ;  16  L.  J.,  Q.  B.  121.  It  is  a 
rule  that  ^1  the  defendants  convicted  upon  an  indictment  for  a  misde- 
meanor must  be  present  in  court  when  a  motion  is  made  for  a  new 
trial  on  behalf  of  any  of  them,  unless  a  special  ground  be  laid  for  dis- 
pensing with  their  attendance.  R.  i?.  Teal,  11  East,  307 ;  R.  v.  Askew, 
3  M.  &  S.  9.  In  R.  v.  Caudwell,  2  Den.  C.  C.  R.  372  (n) ;  21  L.  J., 
M.  C.  48,  the  defendant  had  been  convicted  of  perjury,  and  sentenced 
to  seven  years'  transportation.  On  application  on  his  behalf  lieing 
made  for  a  new  trial,  Campbell,  C.  J.,  inquired  whether  the  defendant 
was  present  or  in  custody ;  and  being  answered  in  the  n^ative,  the 
court  refused  to  hear  the  motion,  the  cliief  justice  saying,  "  I  have 
always  coasidered  it  to  be  a  hardship,  where  there  are  several  defend- 
ants who  have  been  found  guilty  on  an  indictment,  not  to  allow  one  of 
them  to  move  for  a  new  trial,  unless  all  the  other  defendants  are  present 
when  the  motion  is  made.  But  there  can  be  no  such  hardship  when 
there  is  but  one  defendant.  In  this  case  peculiarly,  the  deiendant 
ought  to  be  in  court.  Sentence  has  been  passed,  which  he  has  hitherto 
evaded  ;  and  the  court  will  not  permit  him  to  make  the  experiment  of 
obtaining  a  new  trial,  without  coming  into  court  to  abide  the  conse- 
quences in  case  we  should  refuse  the  rule."  Where  the  defendant  is 
liable  to  a  fine  only,  it  is  not  necessary  that  he  should  be  present  in 

the  weight  of  the  evidence,  Wharton's  Crim,  Pleading  and  Practice,  8th  ed.,  ?  798 ; 
Johnston  ».  Ciommonwealth,  85  Pa.  St  54.  But  see  eorUra^  People  v.  Lyons,  49  Mich. 
78 ;  People  v.  Ah  Sing,  59  Cal.  400.  He  is  not  required  to  advert  to  each  piece  of 
evidence,  it  is  sufficient  if  he  tells  the  jury  to  base  their  verdict  upon  all  the  evidence. 
State  V.  Reynolds,  87  N.  C.  544.  On  judge's  charae  generally :  See  State  v.  Munson, 
76  Mo.  109 ;  People  v.  Parkhurst,  49  Mich.  22 ;  Trask  v.  People,  104  111.  5f)9  ;  Harris 
V.  State,  13  Tesr.  App.  309.  It  is  error  for  the  judge  to  tell  tlie  jury  that  there  is  a 
presumption  i^inst  the  prisoner  from  a  failure  to  introduce  the  defence  of  an  alibi 
at  the  preliminary  hearing.  Sullivan  t7.  People,  31  Mich.  1.  Whatever  tends  to 
mislead  the  jury  is  error.  Snyder  v.  State,  59  ind.  105.  On  comments  upon  the  fact 
that  defendant  testified.  Territory  «.  Romine,  2  N.  M.  114;  People  ».  Morrow,  60 
Cal.  142;  Wharton's  Crim.  Ev.,  §  429.  9th  ed.;  Bird  ».  State.  107  Ind.  154.  The 
court  need  not  instruct  the  jury  that  tne  fact  the  prisoner  &iled  to  testify  should  not  . 
prejudice  him,  unless  requested  to  do  so.  State  v.  Stevens,  67  la.  557.  It  is  not  error 
for  the  judge  to  refuse  to  charge  the  jury  that  the  failure  of  the  evidence  to  show 
motive  ougnt  to  operate  strongly  for  tne  accused.  Clough  r.  State,  7  Neb.  320.  Cumu- 
lative evidence  is  not  ground  for  a  new  trial.  Collins  v.  People,  103  111.  21 ;  State 
r.  Lamothe,  37  La.  An.  43  ;  Holmes  r.  Clark,  54  Ga.  303 ;  O'Shields  v.  State,  e55  Ga. 
696.  Nor  evidence  of  one  clearly  un worth v  of  belief.  Collins  v.  People,  103  111.  21. 
It  is  error  to  refuse  a  new  trial,  where  the  record  clearly  shows  that  the  accused 
was  not  guilty,  bevond  a  reasonable  doubt.  Marlatt  i\  People,  104  111.  364.  The  in- 
dorsement of  additional  witnesses  upon  an  information  after  going  to  trial  is  ground 
for  a  new  trial.  People  v.  Moran,  48  Mich.  639.  That  counsel  mistakes  testimony  is 
not  ground  for  a  new  trial.  People  v.  Bamhart,  59  Cal.  402.  Otherwise,  where  coun- 
sel in  contravention  of  an  express  statute  refers  to  the  fact  that  defendant  did  not  tes- 
tify. State  V,  Black,  59  la.  390 ;  Long  tj.  State,  54  Ga,  564 ;  Thompson  v.  State,  54  Ga. 
577 ;  State  v.  Sweeny,  37  La.  An.  1.  So  that  the  prosecuting  attorney  argued  on  ex- 
traneous matter  likely  to  prejudice  the  jury  is  ground  for  a  new  trial.  Smith  t?.  Peo- 
ple, 8  Col.  457.  But  where  such  remarks  are  checked  at  once  by  the  judge  they  will 
not  be  feital  to  the  judgment.  Petite  v.  People,  8  Col.  518.  See  Newton  v.  State,  21 
Fk.  53. 
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court.  R.  V.  Parkinson,  2  Den.  C.  C.  R.  459;  21  L.  J.,  M.  C. 
48  (n). 

No  new  trial  can  be  had  when  the  defendant  is  acquitted,  although 
*9^ftl  *^^  acquittal  was  founded  on  the  misdirection  of  the  jud^ ; 

.  ^-1  R.  V.  Jacob,  1  Stark.  N.  P.  516,  2  E.  C.  L.;  R.  v.  Sutton,  6  B. 
&  Ad.  52,  22  E.  C.  L. ;  or  where  a  verdict  is  found  for  a  defendant 
on  a  plea  of  autrefois  aoquU,  although  that  raises  a  collateral  issue 
which  may  have  been  found  in  favor  of  the  defendant  on  insufficient 
evidence.  R,  v.  Lea,  2  Moo.  C.  C.  R.  9  ;  7  C.  &  P.  836,  32  E.  C. 
L.,  3  Russ.  by  Greav.  5th  ed.,  319.  In  R.  v.  Russell,  3  E.  &  B. 
942,  77  E.  C.  L. ;  23  L.  J.,  M.  C.  173,  Coleridge,  J.,  was  of  opinion 
that  whenever  the  substance  of  a  criminal  proceeding  is  civil,  a  new 
trial  may  be  granted  after  a  verdict  for  the  defendant,  on  the  ground 
either  of  misdirection  or  of  the  verdict  being  against  the  evidence  : 
but  Campbell,  C.  J.,  and  Crompton,  J.,  consider^  that  the  practice 
as  to  granting  a  new  trial  in  a  criminal  case,  aft;er  a  verdict  for  the 
defencbnt,  did  not  extend  to  the  case  where  the  defendant,  if  found 
guilty,  might  suffer  fine  and  imprisonment ;  and  they  therefore  held, 
that  where  an  indictment  changed  the  defendant  ynih  erecting  an  ob- 
struction to  the  navigation  of  the  Menai  Straits,  and  the  ri^t  to  an 
oyster  fishery  was  in  question,  the  court  ought  not  to  grant  a  new 
trial  after  a  verdict  for  the  defendant  R.  v.  Johnson,  29  L.  J.,  M. 
C.  133.  Upon  a  trial  of  an  indictment  for  obstructing  a  highway,  the 
defendant  was  acquitted ;  and  it  was  held  that  a  new  trial  on  the 
ground  of  mis-recpption  of  evidence,  misdirection,  and  that  the  ver- 
dict was  against  evidence,  could  not  be  granted.  R.  v.  Duncan,  7  Q. 
B.  D.  198;  50L,J.,  M.  C.  95. 

Cottrt  of  Criminal  Appeal.  Formerly,  where  any  objection  was 
taken  on  the  part  of  the  prisoiler,  during  the  course  of  the  trial, 
which  the  judge  considered  well  founded,  it  was  usual  to  defer  giving 
judgment  till  the  next  assizes,  and  in  the  meantime  take  the  advice 
of  the  judges.  But  this  was  a  mere  extra-judicial  proceeding,  to 
satisfy  die  conscience  of  the  presiding  judge.  Now,  however,  by  11 
&  12  Vict.  c.  78,  it  is  enacted,  by  s.  1,  "  that  when  any  person  shall 
have  been  convicted  of  any  treason,  felony,  or  misdemeanor,  before 
any  court  of  oyer  and  terminer  or  gaol  delivery,  or  court  of  quarter 
sessions,  the  judge,  or  commissioner,  or  justice  of  the  peace  before 
whom  the  case  shall  have  been  tried,  may,  in  his  or  their  discretion, 
reserve  any  question  of  law  which  shall  have  arisen  on  tiie  trial  for 
the  consideration  of  the  justices  of  either  bench  and  barons  of  the  ex- 
chequer "  (see  now  44  &  45  Vict.  c.  68,  s.  15,  pody  p.  237),  "and  there- 
upon shall  have  authority  to  respite  execution  of  the  judgment  on 
such  conviction,  or  postpone  the  judgment,  until  such  question  shall 
have  been  considered  and  decided,  as  he  or  they  may  think  fit ;  and 
in  either  case  the  court  in  its  discretion  shall  commit  the  person  con- 
victed to  prison,  or  shall  take  a  recognizance  of  bail,  with  one  or  two 
sufficient  sureties,  and  in  such  sum  as  the  court  shall  think  fit  con- 
ditioned to  appear  at  such  time  or  times  as  the  court  sliall  direct,  and 
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receive  judgmeiit^  or  to  render  himself  in  execution,  as  the  case  may 
be." 

By  8.  2,  "  That  the  judge  or  commissioner,  or  court  of  quarter 
sessions,  shall  thereupon  state,  in  a  case  signed  in  the  manner  now 
usual,  the  question  or  questions  of  law  wnich  shall  have  been  so 
reserved,  with  the  special  circumstances  upon  which  the  same  shall 
have  arisen ;  and  such  case  shall  be  transmitted  to  the  said  justices 
and  barons ;  and  the  said  justices  and  barons  "  (see  now  44  &  45  Vict, 
c.  68,  s.  15,  posty  p.  237),  "shall  thereupon  have  full  power  and  authority 
to  hear  and  finally  determine  the  said  question  or  questions,  and 
♦thereupon  to  reverse,  affirm,  or  amend  any  judgement  which  r  ^007 
shall  have  been  given  on  the  indictmeut  or  inquisition  on  the  ^ 
trial  whereof  sudi  question  or  questions  have  arisen,  or  to  avoid  such 
judgment,  and  to  order  an  entry  to  be  made  on  the  record,  that  in  the 
judgment  of  the  said  justices  and  barons  the  party  convicted  ought  not 
to  have  been  convicted,  or  to  arrest  the  judgment,  or  order  judgment  to 
be  given  thereon  at  some  other  session  of  oyer  and  terminer  or  gaol  de- 
livery or  other  sessions  of  the  peace,  if  no  judgmentshall  have  been  before 
that  time  given,  as  they  shall  be  advised,  or  to  make  such  other  order  as 
justice  may  require ;  and  such  judgment  and  order,  if  any,  of  the  said 
justices  and  barons  shall  be  certifiei  under  the  hand  of  the  presiding 
chief  justice  or  chief  baron  to  the  clerk  of  assize  or  his  deputy,  or  to 
the  clerk  of  the  peace  or  his  deputy,  as  the  case  may  be,  who  shall  enter 
the  same  on  the  original  record  in  proper  form ;  and  the  certificate  of 
such  entry  under  the  hand  of  the  clerk  of  assize  or  his  deputy,  or  the 
clerk  of  the  peace  or  his  deputy,  as  the  case  may  be,  in  the  form,  as 
near  as  may  be,  or  to  the  effect  mentioned  in  the  schedule  annexed  to 
this  act,  with  the  necessary  alterations  to  adapt  it  to  the  circumstances 
of  the  case,  shall  be  delivered  or  transmitted  by  him  to  the  sheriff  or 
gaoler  in  whose  custody  the  person  convicted  shall  be ;  and  the  said 
certificate  shall  be  a  sufficient  warrant  to  such  sheriff  or  gaoler,  and 
all  other  persons  for  the  execution  of  the  judgment  as  the  same  shall 
be  certified  to  have  been  affirmed  or  amended,  and  execution  shall 
be  thereupon  executed  on  such  judgment,  and  for  the  discharge  of  the 
person  convicted  from  further  imprisonment,  if  the  judgment  shall  be 
reversed,  avoided,  or  arrested,  ana  in  that  case  such  sheriff  or  gaoler 
shall  forthwith  discharge  him,  and  also  the  next  court  of  oyer  and 
terminer  and  gaol  delivery  or  sessions  of  the  peace  shall  vacate  tihe 
recognizance  of  bail,  if  any  ;  and  if  the  court  of  oyer  and  terminer 
and  gaol  delivery  or  court  of  quarter  sessions  shall  be  directed  to  give 
judgment,  the  said  court  shall  proceed  to  give  judgment  at  the  next 
sessions." 

By  the  unrepealed  portion  of  s.  3,  "  That  the  judgment  or  judg- 
ments of  the  said  justices  and  barons  (see  44  &  45  Vict.  c.  68,  s.  15, 
infra)  shall  be  delivered  in  open  court,  after  hearing  counsel  or  the 
parties,  in  case  the  prosecutor  or  the  person  convictei  shall  think  it 
fit  that  the  case  shall  be  argued,  in  like  manner  as  the  judgment  of  the 
superior  courts  of  common  law  at  Westminster  or  Dublin,  as  the  case 
may  be,  are  now  delivered,"  ^ 
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By  s.  4,  ^'  That  the  said  justices  and  barons^  when  a  case  has  been 
reserved  for  their  opinions,  shall  have  power,  if  they  think  fit,  to  cause 
the  case  or  certificate  to  be  sent  back  tor  amendment,  and  thereupon 
the  same  shall  be  amended  accordingly,  and  judgment  shall  be  delivered 
after  it  shall  have  been  amended." 

By  44  &  45  Vict.  c.  68,  s.  16,  the  jurisdiction  and  authority  in 
relation  to  questions  of  law  arising  in  criminal  trials  may  be 
exercised  by  any  five  or  mo^  of  the  judges  of  the  High  Court  of 
Justice ;  of  whom  the  Lord  Chief  Justice  of  England  shall  always 
be  one. 

The  following  rules  were  promulgated  by  the  Court  of  Criminal 
Appeal  on  the  1st  June,  1850 : — 

That  when  any  case  shall  be  transferred  by  a  court  of  oyer  and 
terminer  or  gaol  delivery,  or  court  of  quarter  sessions,  for  the  con- 
sideration of  this  court,  the  original  case  signed  by  the  judge,  com- 
missioner, or  chairman  of  sessions  reserving  the  question  of  law,  and 
^ooo-i  *seventeen  copies  of  such  case,  one  for  each  judge,  and  one  for 
-I  each  party,  shall  be  delivered  to  the  clerk  oi  this  court  at  the 
Exchequer  Chamber  at  Westminster,  at  least  four  days  before  the  day 
appointed  for  the  sitting  of  the  said  court. 

That  every  case  transmitted  for  the  consideration  of  this  court  briefly 
state  the  question  or  questions  of  law  reserved,  and  such  facts  only  as 
raise  the  question  or  questions  submitted ;  if  the  question  turn  upon 
the  indictment,  or  upon  any  count  thereof,  tlien  the  case  must  set  forth 
the  indictment  or  the  particular  count. 

That  no  case  be  hecud  upon  any  demurrer  to  the  pleadings. 

That  every  case  state  whether  judgment  on  the  conviction  was 
passed  or  postponed,  or  the  execution  of  the  judgment  respited,  and 
whether  the  person  convicted  be  in  prison  or  has  been  discharged  on 
recogizance  of  bail  to  appear  to  receive  judgment  or  to  render  himself 
in  execution. 

That  when  any  case  is  intended  to  be  argued  by  counsel  or  by  the 
parties,  notice  thereof  be  given  to  the  clerk  of  this  court  at  least  two 
days  previously  to  the  sitting  of  the  said  court. 

That  with  every  case  delivered  to  the  judges  of  the  court  (except 
such  case  as  shall  be  reserved  by  such  judge)  the  fee  payable  to  the 
clerks  of  the  said  judges  shall  not  exceed  the  fee  payable  on  demurrer 
and  other  paper  books>  as  contained  in  the  table  of  fees  allowed  and 
sanctioned  by  the  judges,  pursuant  to  the  statute  7  Will.  4  &  1  Vict, 
c.  30. 

Upon  the  11  &  12  Vict.  c.  78,  supra,  it  has  been  decided  that  a 
recoraer  has  power  to  reserve  questions  of  law  under  it ;  R.  v.  Masters, 
1  Den.  C.  C.  332 ;  that  the  court  is  bound  to  examine  the  validity  of 
the  indictment  though  no  questions  be  reserved  upon  it ;  R.  r.  Webb, 
1  Den.  C.  C.  338 ;  18  L.  J.,  M.  C.  39 ;  that  a  question  raised  in  the 
court  below  in  arrest  of  judgment  is  a  question  arising  "  on  the  trial,'* 
and  therefore  properly  reserved ;  R.  v.  Morton,  1  Den.  C.  C.  398  ;  18 
L.  J.,  M.  C.  137  ;  but  that  the  court  has  no  jurisdiction  to  hear  a  case 
stated  fix>m  the  court  below  on  a  judgment  given  on  demurrer^  for 
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the  Court  of  Criminal  Appeal  has  jurisdiction  only  after  a  conviction 
on  trial  by  jury ;  R.  t?.  Faderman,  1  Den.  C.  C.  665 ;  19  L.  J.,  M.  C. 
147 ;  nor  »emble,  by  Cresswell,  J.,  has  it  power  to  amend  an  indict- 
ment, and  so  make  the  jury  a  party  to  the  finding ;  R.  v,  Harris,  Dears. 
C.  C.  347. 

When  an  amendment  has  been  made  by  the  court  below,  the  Court 
for  Crown  Cases  Reserved  cannot  consider  the  indictment  as  it 
originally  stood.  R.  v,  Pritchard,  1  L.  &  C.  34 ;  R.  v.  Webster,  1  L.  & 
C.  79. 

Where  the  prisoner  had  pleaded  guilty,  and  a  case  was  reserved  by 
the  ma^strates  as  to  whether  the  act  described  in  the  depositions  cor- 
respond with  the  indictment,  it  was  held,  that  as  there  was  no  trial, 
this  was  not  a  point  of  law  arising  upon  the  trial,  and  tliat  the  court 
had  therefore  no  jurisdiction.  R.  v.  Clark,  L.  R.,  1  C.  C.  R.  54 ;  36 
L.  J.,  M.  C.  16. 

In  R.  V,  Mellor,  Dears.  &  B.  C.  C.  468,  the  prisoner  was  found 
guilty  of  murder,  and  sentenced  to  death ;  the  following  day  it  was 
discovered  that  J.  H.  T.  had  been  called  as  one  of  the  jury  to  try 
the  case,  but  that  W.  T.,  had,  by  mistalce  answered  to  that  name 
and  had  been  sworn  by  it.  Wightman,  J.,  respited  execution,  and 
reserved  the  point  for  the  consideration  of  the  court ;  seven  judges  out 
of  fourteen  who  were  present  held  that  this  was  not  a  question  of 
*law  arising  at  the  trial  over  which  the  court  had  jurisdic-  r  i^o^iCk 
tion.     See  supra,  p.  216.  '■ 

In  this  case  it  was  doubted  whether  the  court  had  power  to  order 
a  venire  de  novo,  but  this  power  has  been  exercised  in  a  case  of  mis- 
demeanor.    R.  V.  Yeadon,  1  L.  &  C.  81 ;  31  L.  J.,  M.  C.  70. 

The  statute  was  held  to  apply  to  points  of  law  arising  upon  a  trial 
under  a  special  commission  appointed  under  the  repealed  statute  9  Geo. 
4,  e.  31,  8.  7.     R.  V.  Bernard,  1  F.  &  F.  240. 

With  respect  to  the  practice  of  the  court,  cases  reserved  should  be 
submitted  in  a  complete  form  ;  R.  v.  Holloway,  1  Den.  C.  C.  370 ; 
18  L.  J.,  M.  C.  61 ;  in  which  case  the  court  refiised  to  send  back 
the  case  for  amendment.  The  court  will  look  at  the  indictment 
for  the  purpose  of  assisting  their  judgment,  although  it  be  not  set 
out  in  the  case ;  R.  v.  Williams,  2  Den.  C.  C.  61 ;  20  L.  J.,  M.  C. 
106 ;  but  they  will  not  consider  an  objection  which  has  not  been 
reserved,  even  though  it  be  fairly  deducible  from  the  case  itself, 
nor  will  they  go  into  any  matter  of  evidence  which  occurred  at 
the  trial,  if  it  is  not  stated  in  the  case  ;  R.  v.  Smith,  Temp.  &  M. 
214 ;  14  Jur.  92.  Where  there  are  two  judges  of  assize,  and  the 
one  of  them,  who  tries  a  criminal  case,  reserves  a  point  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal,  but  dies  before  the  case 
is  stated,  the  other  judge  may  state  and  sign  the  case;  R.  v.  Feather- 
stone,  Dears.  C.  C.  369  ;  23  L.  J.,  M.  C.  127.  The  Court  of  Criminal 
App^  has  no  power  to  order  the  costs  of  the  prosecution  incurred 
by  the  case  being  reserved.  R.  v.  Dolen,  Dears.  C.  C.  436  ;  24  L.  J., 
M.  C.  59 ;  R.  v,  Hornsea,  Dears,  C.  C.  291.  But  in  R.  v.  Cluderoy, 
3  C.  <&  K.  205,  Williams,  J.,  held  that  he  had  power,  under  the 
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7  Greo.  4y  c.  64^  s.  22^  hifiuy  to  allow  the  costs  of  the  jprosecation  in 
such  a  case  reserved.  In  R.  v,  Lewis,  1  Bears.  &  B.  C.  C.  227,  this 
was  confirmed,  and  Cockburn,  C.  J.,  said,  "  We  think  it  would  be 
convenient  that  the  ofQoer  of  this  court  should  examine  into  costs 
incurred  in  this  court;  and  although  his  certificate  cannot,  in  law, 
bind  the  taxing  officer  below,  yet  we  have  no  doubt  those  officers  will 
accept  and  consider  as  binding  the  certificate  of  the  experienced  officer 
of  this  court." 

The  invariable  practice  of  this  court  is  for  the  defendant's  counsel 
to  b^n.     R.  V.  Gate  Fulford,  Dears.  &  B.  C.  C.  74. 

Where  a  case  reserved  has  been  restated  by  order  of  the  court,  an 
application  supported  by  affidavit  to  have  it  again  restated  will  be  re- 
fused.   R.  V.  Studd,  4  W.  R.  806. 

By  the  Supreme  Court  of  Judicature  Act,  1875  (38  &  39  Vict  c.  77), 
s.  16,  amending  the  Act  of  1873,  36  &  37  Vict.  c.  66,  power  is  given 
to  alter  or  annul  any  rules  of  court  for  the  time  being  in  force.  By 
Ord.  68,  r.  1,  nothing  in  those  rules,  save  as  expressly  provided,  is  to 
affect  the  procedure  or  practice  in  criminal  proceedings.  And  by 
section  19  it  is  enacted  that,  subject  to  the  first  schedule  (of  the  Act) 
and  any  rules  of  court  to  be  made  under  this  Act,  the  practice  and 
procedure  in  all  criminal  causes  and  matters  whatsoever  in  the  High 
Court  of  Justice  and  in  the  Court  of  Appeal  respectively,  including 
the  practice  and  procedure  with  respect  to  Crown  Cases  ReservecL 
shall  be  the  same  as  the  practice  and  procedure  in  similar  causes  and 
matters  before  the  commencement  of  this  Act.  By  the  interpretation 
clause,  s.  100,  of  the  Act  of  1873,  ^^  Crown  Cases  Reserved ''  shall  mean 
such  questions  of  law  reserved  in  criminal  trials  as  are  mentioned  in 
the  Act  of  the  11  &  12  Vict  c.  78 ;  see  also  sect.  15  of  the  Act  of  1881 
*94m  *(^^  ^  ^^  Vict.  c.  68,  anUy  p.  237),  as  to  the  constitution  of 
^^J  the  court  By  sect.  47  of  the  Act  of  1873,  « the  determination 
of  any  such  question  of  law  arising  in  criminal  trials  by  the  judges  of 
the  siud  High  Court  in  manner  foresaid  shall  be  final  and  without 
appeal,  and  no  appeal  shall  lie  from  any  judgment  of  the  said  High 
Court  in  any  criminal  cause  or  matter,  save  for  some  error  of  law 
apparent  upon  the  record  as  to  which  no  question  shall  have  been  re- 
served for  the  consideration  of  the  said  judges  under  the  11  &  12 
Vict.  c.  78.  See  R.  v.  Steele,  2  Q.  B.  D.  37 ;  46  L.  J.,  M.  C.  1  ;R.  v. 
Fletcher,  2  Q.  B.  D.  43 ;  46  L.  J.,  M.  C.  4. 


5.  COSTS. 

Costs  in  oases  of  felony.  At  common  law  there  was  no  provision 
for  the  payment  of  costs  in  criminal  cases.  By  the  27  Geo.  2,  c.  3,  the 
18  Geo.  3,  c.  19,  and  the  68  Geo.  3,  c.  70,  provision  was  made  for  this 
purpose  in  cases  of  felony.  By  the  7  Geo.  4,  c.  64,  the  above  statutes 
are  repealed ;  and  by  s.  22  the  following  provision  is  substituted, 
which  provides  equally  for  the  payment  of  costs  in  all  cases  of  felony . — 
"  The  court,  before  which  any  person  shall  be  prosecuted  or  tried  for 


ooers.  349 

any  felony,  is  hereby  authorized  and  empowered,  at  the  request  of  the 
prosecutor,  or  of  any  other  person  who  shall  appear  on  recognizanoe  or 
subpoena  to  prosecute  or  give  evidence  against  any  person  accused  of 
any  felony,  to  order  payment  unto  the  prosecutor  of  the  costs  and  ex- 
penses which  such  prosecutor  shall  incur  in  preferring  the  indictment, 
and  also  payment  to  the  prasecutor  and  witnesses  for  the  prosecution, 
of  such  sums  of  money  as  to  the  court  shall  seem  reasonable  and  suffi- 
cient to  reimburse  such  prosecutor  and  witnesses  for  the  expenses  they 
shall  severally  have  incurred  in  attending  before  the  examining  magis- 
trate or  magistrates  and  the  grand  jury,  and  in  otherwise  carrying  on 
such  prosecution ;  and  also  to  compensate  them  for  their  trouble  and 
loss  of  time  therein ;  and  although  no  bill  of  indictment  be  preferred, 
it  shall  still  be  lawful  for  the  court,  where  any  person  shall,  in  the 
opinion  of  the  court,  bond  fide  have  attended  the  court  in  obedience 
to  any  such  recognizance  or  subpoena,  to  order  payment  unto  such 
person  of  such  sum  of  money  as  to  the  court  shall  seem  reasonable  and 
sufficient  to  reimburse  such  person  for  the  expenses  which  he  or  she 
shall  bond  fide  have  incurred,  by  reason  of  attending  before  the  exam-' 
ining  magistrate  or  magistrates,  and  by  reason  of  such  recognizance 
or  subpoena,  and  oho  to  oompcnaate  such  person  for  trouble  and  loss 
oftimey  and  the  amount  of  expenses  of  attending  before  the  examining 
magistrate  or  magistrates,  ana  the  compensation  for  trouble  and  loss  of 
time  therein  shall  be  ascertained  by  the  certificate  of  such  magistrate 
or  magistrates  granted  before  the  trial  or  attendance  in  court,  if  such 
magistrate  or  magistrates  shall  think  fit  to  grant  the  same; 
and  the  amount  of  all  the  other  expenses  and  compensation  shall 
be  ascertained  by  the  proper  officer  of  the  court,  subject  neverthe- 
less to  the  regulations  to  be  established  in  the  manner  hereinafter 
mentioned." 

By  45  &  46  Vict.  c.  65,  s.  9,  the  costs  of  prosecutions  for  felonies 
or  misdemeanors  committed  within  the  jurisdiction  of  the  Admiralty 
are  to  be  paid  as  if  the  offence  had  been  committed  within  the  county 
in  which  it  is  tried,  or  if  tried  at  the  Central  Criminal  Court,  as  if  tried 
in  the  county  of  Middlesex. 

By  the  17  &  18  Vict.  c.  104,  s.  267,  a  similar  power  is  given  with 
♦respect  to  offences  committed  by  British  seamen,  ashore  or  r^oA-i 
afloat,  in  places  out  of  her  Majesty's  dominions.   Power  to  order  ^ 
payment  of  costs  in  all  cases  of  felony  is  given  to  the  High  Court  of 
Admiralty  by  the  7  Geo.  4,  a  64 ;  see  s.  22. 

By  the  19  Vict.  c.  16,  s.  13,  the  expenses  of  a  prosecution  removed 
into  the  Central  Criminal  Court  under  that  act  may  be  ordered  by 
that  court  to  be  paid,  in  the  same  way  as  if  that  court  were  holden 
under  a  commission  of  oyer  and  terminer  and  gaol  delivery  for  the 
county  or  place  in  which  the  indictment  was  found.  By  s.  25,  when 
the  trial  at  the  Central  Criminal  Court  is  obtained  by  the  crown,  a 
sum  not  exceeding  20/.  may  be  ordered  by  the  Court  of  Queen's 
Bench,  or  by  a  judge  in  vacation,  to  be  paid  by  the  Treasury  to  the 
person  charged  with  the  offence,  to  defray  the  charges  and  expenses 
of  the  attendance  of  his  witnesses.     By  s.  26,  the  Central  Cnmioai 
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Court  may  order  reimbursement  to  be  made  to  any  person  tried  be- 
fore that  court  under  the  provisions  of  the  act,  and  who  shall  be 
acquitted,  '^  of  such  sum  as  shall  appear  to  them  to  have  been  pro]>- 
erly  expended  for  such  removal  of  the  trial  of  such  person/' 

Costs  under  the  Prevention  of  Corrupt  Practices  Act,  1883  (46  & 
47  Vict.  c.  51),  are  regulated  by  section  57  of  that  act. 

It  has  been  much  doubted  whether  under  the  7  Geo.  4,  c  64,  s.  22, 
upon  which  most  of  the  other  statutes  depend,  any  costs  can  be 
awarded  to  a  prosecutor  or  witness  who  had  not  been  bound  over  or 
subpcenaed.  Where,  however,  the  prisoner  had  been  apprehended 
under  a  bench  warrant,  and  neither  the  prosecutor  nor  any  of  the 
witnesses  were  under  recognizance  to  prosecute  or  to  give  evidence, 
and  only  one  of  the  latter  had  been  subpoenaed,  Parke,  B.,  at  first 
thought  he  could  only  grant  the  costs  of  the  witness  who  had  been 
subpcenaed ;  but  on  the  following  day  his  lordship  said  that  on  com- 
paring the  words  of  the  7  Greo.  4,  c.  64,  s.  22,  relating  to  felonies, 
with  those  of  the  subsequent  section,  relating  to  misdemeanors 
(s.  23),  it  appeared  to  him  that  the  court  had  authority  in  prosecu- 
tions for  felony  to  award  the  prosecutor  his  costs,  even  although  he 
was  not  under  any  recognizance ;  and  his  lordship  accordingly 
granted  the  costs  of  the  prosecution  generally,  including  those  of  the 
witnesses.  R.  v.  Butterwick,  2  Moo.  &  R.  196.  This  section  is  ex- 
tended by  the  29  &  30  Vict.  c.  52,  to  expenses  incurred  in  attending 
before  an  examining  magistrate,  although  the  parties  may  not  be 
bound  over  by  recognizance  or  subpoena,  and  although  no  committal 
for  trial  may  take  place.  But  a  person  not  bouixl  over,  and  who  is 
not  the  prosecutor,  but  who  assists  in  getting  up  a  prosecution,  is  not 
entitled  to  any  costs.  R.  v.  Cook,  1  F.  &  F.  389  ;  R.  v.  Yates,  7 
Cox,  C.  C.  361. 

It  seems  that  in  general  no  costs  will  be  allowed  before  the  trial 
has  taken  place ;  as  when  it  is  postponed.  R.  v.  Hunter,  3  C.  &  P. 
591,  14  E.  C.  L.  However,  in  a  case  of  murder,  which  was  postponed 
until  the  following  assizes  on  the  application  of  the  prisoner,  and  in 
which  the  costs  of  the  prosecution  were  very  heavy,  Alderson,  B., 
made  an  order  for  their  payment.  R.  v.  Bolam,  Newc.  Spr.  Ass. 
1839,  MS.;  s.  o.  2  Moo.  &  R.  192,  where,  however,  the  point  is  not 
reported.  So  where  a  trial  of  murder  was  postponed,  as  the  prisoner 
had  been  removed  to  a  lunatic  asylum.  Pollock,  C.  B.,  did  not  allow 
the  costs ;  but  at  the  next  assizes,  on  an  a£Qdavit  of  the  prisoner  being 
in  a  hopeless  state  of  insanity,  Patteson,  J.,  allowed  the  costs  and 
bound  over  the  witnesses.  R^.  r.  Dwerryhouse,  2  Cox,  C.  C.  446. 
*242l  *'^^  where  on  an  indictment  for  felony  in  administering  nox- 
"I  ious  drugs  to  procure  abortion,  an  essential  witness  was  ill  and 
the  trial  was  postponed,  costs  were  allowed  by  Lush,  J.,  upon  an  aff- 
idavit by  the  prosecutor  that  he  had  paid  122L,  but  that  he  was  poor  and 
quite  unable  to  defray  any  further  expenses.  Reg.  v.  Wilson,  12  Cox, 
C.  C.  622,  and  R^.  v.  Dooley,  in  the  note.  By  the  33  &  34  Vict  a 
23,  s.  3,  the  court  by  which  judgment  is  pronounced  may  condemn  any 
person  convicted  of  treason  or  felony  to  payment  of  the  costs  of  the 
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prosecution,  such  payment  to  be  made  out  of  the  moneys  taken  from 
the  prisoner  or  to  be  enforced  by  the  party  in  the  usual  way  in  which 
costs  are  enforced  in  civil  actions ;  and  see  s.  4,  as  to  compensation 
for  injury  to  property,  anle^  p.  229.  An  order  under  this  section  is 
valid,  notwithstanding  that  the  prisoner  was  adjudged  bankrupt  be- 
tween the  arrest  and  the  conviction.  R.  v.  Roberts,  L.  R.  9  (i.  li.  77 ; 
43  L.  J.,  M.  C.  17.  But  it  is  doubtful  whether  the  court  could  make 
the  order  where  there  was  an  act  of  bankruptcy  before  the  arrest.  As 
to  "  cod8  of  the  accused"  see  posL 

Costs  in  oases  of  misdemeanor.^  There  is  no  general  provision  for 
the  payment  of  costs  in  case.=)  of  misdemeanor,  but  in  the  case  of 
nearlv  every  misdemeanor  of  common  occurrence  it  is  specially  pro- 
vided for.  By  the  7  Geo.  4,  c.  64,  s.  23,  it  is  enacted  that  "  where 
any  prosecutor  or  other  person  shall  appear  before  any  court,  on 
recognizance  or  subpoenay  to  prosecute  or  give  evidence  against  any 
person  indicted  for  any  assault  with  intent  to  commit  felony — of 
any  attempt  to  commit  felony— of  any  riot — of  any  misdemeanor 
for  receiving  stolen  property  knowing  the  same  to  have  been  stolen — 
of  any  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer,  or  of  any  neglect  or 
breach  of  duty  as  a  peace  officer — of  any  assault  committed  in  pur- 
suance of  any  conspiracy  to  raise  the  rate  of  wages — of  knowingly 
and  designedly  obtaining  any  property  by  fiilse  pretence^ — of  wilful 
and  indecent  exposure  of  the  person — of  wilful  and  corrupt  perjury, 
or  of  subornation  of  perjury — every  such  court  is  hereby  authorized 
and  empowered  to  order  payment  of  the  costs  and  expenses  of  the 
proseoutor  and  witnesses  for  the  prosecution,  together  with  a  compen- 
sation for  their  trouble  and  loss  of  time,  in  the  same  manner  as  courts 
are  hereinbefore  authorized  and  empowered  to  order  the  same  in  cases 
of  felony  ;  and  although  no  bill  of  indictment  be  preferred,  it  shall 
still  be  lawful  for  the  court,  where  any  person  shall  have,  band  fide^ 
attended  the  court  in  obedience  to  any  such  recognizance,  to  order  pay- 
ment of  the  expenses  of  such  person,  together  with  a  compensation  for 
his  or  her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of 
felony.     Extended  by  29  &  30  Vict.  c.  52,  see  supra. 

^  In  Pennsylvania  hy  statute,  except  in  felonies  the  grand  jury  when  the  bill  is  ig- 
nored,  or  the  petit  jury,  on  acquittal,  shall  decide  whether  the  county  or  the  prose- 
cutor is  to  pay  the  costs.  They  may  name  as  prosecutor  some  one  else  than  the  one 
named  in  the  indictment  Commonwealth  v.  Beam,  1  County  Ct.  Rep.  (Pa.)  33.  They 
must  name  him.  A  findinjf  by  the  petit  jury  that  the  prosecutor  pay  the  costs  is  in- 
sufficient, and  will  not  justify  a  sentence  against  one  whom  the  prosecutinff  attorney 
had  named  in  the  indictment  as  prosecutor.  Clemens  v.  Commonwealth,  7  Watts,  (Pa.) 
485.  But  thejjury  cannot  select  any  one  without  notice  or  without  his  assent,  ana  put 
the  costs  on  him,  for  thiU  would  be  to  condemn  him  without  trial  or  confession.  Com- 
monwealth V,  Jackson,  1  County  Ct  Rep.  (Pa.)  38.  Where  there  is  nothing  in  the  tes- 
timony to  show  that  the  prosecutor  behaved  improperly,  or  of  malice,  it  is  the  duty  of 
the  court  to  set  aside  a  verdict  against  the  prosecutor  for  costs.  Gufiy  v.  Common- 
wealth, 2  Grant's  Cases,  (Pa.)  66.  It  is  contrary  to  public  policy  to  allow  costs  to  be 
imposed  on  public  officers.  Commonwealth  v.  Ream,  1  County  Ct.  Rep.  (Pa.)  33. 
Agents  of  the  Society  for  the  Prevention  of  Cruelty  to  Animals  are  peace  officers,  and 
as  such  should  not  have  costs  of  prosecution  imposed  upon  them.  Commonwealth  v. 
Orim,  1  County  C*t  Rep.  (Pa.)  40. 
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By  the  14  &  15  Vict.  c.  55,  s.  2,  the  power  of  courts  to  allow 
expenses  of  prosecutions  is  extended  to  the  following  misdemeanors^ 
namely,  "unlawfully  and  carnally  knowing  and  abusing  any  girl 
being  above  the  age  of  ten  years  and  under  the  age  of  twelve  years 
— unlawfully  taking  or  causii^  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the 
will  of  her  father  or  mother,  or  of  any  other  person  having  the  lawful 
care  or  charge  of  her— conspiring  to  charge  any  person  with  any 
felony,  or  to  indict  any  person  of  any  felony-KX)nspiring  to  commit 
any  felony/'  Extended  by  29  &  30  Vict,  a  52,  see  supra.  The 
^njo-i  '^'offence  first  mentioned  is  now  a  felony;  it  is  now  a  misde- 
-l  meaner  to  abuse  a  girl  above  twelve  and  under  thirteen  years. 
See  poeiy  "  Rape.''  Probably  it  would  be  held  that  the  court  still  has 
power  to  award  costs. 

By  the  24  &  25  Vict.  c.  100,  s.  74,  "  where  any  person  shall  be 
convicted  on  any  indictment  of  any  assault,  whether  with  or  without 
battery  and  wounding,  or  either  of  them,  such  person  may,  if  the 
court  think  fit,  in  addition  to  any  sentence  which  the  court  may  deem 
proper  for  the  ofience,  be  adjudged  to  pay  to  the  prosecutor  his  actual 
and  necessary  costs  and  expenses  of  the  prosecution,  and  such  mode- 
rate allowance  for  the  loss  of  time  as  the  court  shall  by  affidavit  or 
other  inquiry  and  examination  ascertain  to  be  reasonable ;  and,  unless 
the  sum  so  awarded  shall  be  sooner  paid,  the  offender  shall  be  impri- 
soned for  any  term  the  court  diall  award,  not  exceeding  three  months, 
in  addition  to  the  term  of  imprisonment  (if  ^y)  to  which  the  offender 
m^y  be  sentenced  for  the  offence."  By  s.  76,  "  the  court  may,  by 
warrant  under  hand  and  seal,  order  such  sum  as  shall  be  so  awarded, 
to  be  levied  by  distress  and  »ale  of  goods  and  chattels  of  the  offender, 
and  paid  to  the  prosecutor,  and  that  the  surplus,  if  any,  arising  from 
such  sale  shall  be  paid  to  the  owner;  and  m  case  such  sum  shall  be 
so  levied,  the  imprisonment  awarded  until  payment  of  such  sum  shall 
thereupon  cease.' 

By  the  24  &  25  Vict.  c.  100  (Offences  against  the  Person  Act),  s. 
77,  ''the  court,  before  whom  any  misdemeanor  indictable  under  the 
provisions  of  this  act  shall  be  prosecuted  and  tried,  may  allow  the 
costs  of  the  prosecution  in.  the  same  manner  as  in  cases  of  felony,  and 
every  order  for  the  payment  of  such  costs  shall  be  made  out,  and  the 
sum  of  money  mentioned  therein  paid  and  repaid,  upon  the  same 
terms  and  in  die  same  maimer  in  all  respects  as  m  cases  of  felony." 

It  will  be  seen,  therefore,  that  in  the  case  of  a  prosecution  for 
common  assaults  the  costs  cannot  be  granted  by  the  court  except  as 
against  the  prisoner,  under  s.  74.     See  1  Russ.  on  Cr.,  5th  ed.,  90  (n). 

If  a  person  committing  an  indictable  ofience  by  night  is  appre- 
hended under  14  &  15  Vict.  c.  19,  s.  11,  and  assaults  the  person  who 
apprehends  him,  or  any  of  that  person^s  assistants,  and  is  convicted 
of  such  assault  under  s.  12,  the  costs  of  the  prosecution  may  be  allowed 
as  in  cases  of  felony,  under  s.  14.  (As  to  costs  in  cases  of  prosecu- 
tions by  guardians  for  assaults,  etc.,  see  pod,  tit  "  Assault"^ 

By  the  24  &  25  Vict,  c  96  (the  Larceny  and  Kindred  Offences 
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ActV  8.  121,  a  similar  provision  to  the  24  &  25  Vict  c.  100,  s.  77,  is 
made  with  respect  to  indictable  misdemeanors  i^inst  that  act. 

By  the  24  &  25  Vict.  c.  97  (the  Malicious  Injury  to  Properties 
Act),  s.  77,  a  similar  provision  is  made  with  respect  to  indictable  mis- 
demeanors against  that  act 

By  the  24  &  25  Vict  c.  98  (the  Forgery  Act),  s.  54,  a  similar  pro- 
vision is  made  with  respect  to  indictable  misdemeanors  aminst  that  act. 

By  the  24  &  26  Vict  c.  99  (Offences  relating  to  the  Coin),  s.  42,  in 
all  prosecutions  for  any  offence  against  this  act  in  Englajid,  which 
shall  be  conducted  under  the  direction  of  the  solicitors  of  her  majesty^s 
treasury,  the  court  before  which  such  offence  shall  be  prosecuted  or 
tried  shall  allow  the  expenses  of  the  prosecution  in  all  respects  as  in 
cases  of  felony ;  and  in  all  prosecutions  for  any  such  offence  in  Eng- 
land, which  shall  not  be  so  conducted,  it  shall  be  lawful  for  such  court, 
in  case  a  conviction  shall  take  place,  but  not  *  otherwise,  to  vmaa 
allow  the  expenses  of  the  prosecution  in  like  manner ;  and  every  L 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum 
of  money  mentioned  therein  paid  and  repaid,  upon  the  same  terms 
and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

The  payment  of  expenses  of  prosecutions  for  misdemeanors  removed 
into  the  Central  Criminal  Court,  under  tlie  19  Vict.  c.  16,  are  provided 
for  by  s.  13  of  tliat  act;  8upray  p.  241 ;  see  also  ss.  25  and  26. 

By  the  17  &  18  Vict  c.  104,  s.  267,  the  costs  of  prosecutions  against 

British  seamen  for  offences  committed  ashore  or  afloat  in  places  out  of 

her  majesty's  dominions  may  be  ordered  to  be  paid  "  as  in  the  cage  of 

costs  and  expenses  of  prosecutions  for  offences  committed  within  the 

*  jurisdiction  of  the  Admiralty  of  England."    See  the  next  provision. 

In  prosecutions  relating  to  highways,  the  court  has  power  under 
5  &  6  Will  4,  a  50,  s.  98,  to  order  the  costs  of  the  prosecution  to  be 
paid  where  the  defence  is  frivolous.  See  post,  tit  "Highways."  The 
provisions  are  somewhat  complicated,  and  are  too  long  for  insertion  in 
this  place.     See  Shelford  on  Highways,  pp.  93,  158. 

Under  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62,  s.  17),  "  Where 
the  prosecution  of  the  bankrupt  under  this  act  is  ordered  by  any  court, 
then  on  the  production  of  the  order  of  the  court,  the  expenses  of  the 
prosecution  shall  be  allowed,  paid,  and  boirae  as  expenses  for  prosecu- 
tions for  felony  are  allowed,  paid,  and  borne." 

Under  the  34  &  35  Vict.  c.  31  (The  Trade  Union  Act,  1871),  and 
i)y  8.  12,  subs.  5  of  the  Conspiracy  and  Protection  of  Property  Act, 
1875  (38  &  39  Vict.  c.  86),  the  Court  of  Quarter  Sessions  may,  on 
appeal  from  the  Court  of  Summary  Jurisdiction,  ^^make  such  order 
as  to  costs  to  be  paid  by  either  party  as  the  court  ^inks  just." 

Costs  under  the  Corrupt  Practices  Act,  1883  (46  &  47  Vict.  c.  51), 
are  r^ulated  by  section  57  of  that  act. 

In  misdemeanors,  the  expenses  of  witnesses  who  have  not  been 
subpcened  cannot  be  allowed.    R.  v.  Dunn,  1  C.  &  K.  730,  47  E.  C.  L.  ^ 

^  WitnesB  fees  are  not  allowable  both  for  attendance  on  the  magistrate's  hearing  and 
also  in  court  when  in  the  same  case,  and  on  the  same  day ;  nor  to  a  witness  who  is  in 
court  under  arrest.    CoQunonwealth  v.  LoYett,  2  County  Ct.  Bep.  (Pa.)  375. 
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And  it  IS  very  doubtful  indeed  whether  the  costs  of  a  prosecutor^  not 
bound  over  to  prosecute,  can  be  granted;  R.  v.  Jeyes,  3  A.  &  E.  416, 
30  E.  C.  L.;  firom  which  it  would  seem  they  cannot;  and  see  R.  v. 
Butterwick,  supra,  p.  241.  But  if  the  prosecutor's  name  be  included 
in  a  subpoena,  they  may.     R.  v.  Sheering,  7  C.  &  P.  440,  32  E.  C.  L. 

In  the  case  of  misdemeanors  not  provided  for  by  statute,  if  the  de- 
fendant submits  to  a  verdict  on  an  understanding  that  he  shall  not  be 
brought  up  for  judgment,  the  prosecutor  is  not,  without  a  special 
agreement,  entitled  to  costs.  R.  v.  Rawson,  9  B.  <&  C.  598, 17  E.  C.  L. 

As  to  the  payment  of  costs  on  indictments  removed  into  the  Court 
of  Queen's  Bench  by  certiorari,  see  Comer's  Cr.  Pr. 

As  to  costs  upon  postponement  of  trial,  see  ante,  p.  241. 

Costa  of  the  aoeosed  By  the  30  &  31  Vict.  c.  35,  s.  2,  provision 
is  made  for  the  payment  by  the  prosecutor  of  the  costs  of  the  accused 
in  the  case  of  certain  vexatious  indictments  where  he  is  acquit- 
ted. And  by  ss.  3,  5,  witnesses  for  the  accused  may  be  allowed  tiieir 
expenses  whenever  they  give  material  evidence  in  his  favor  (except 
as  to  character)  in  the  opinion  of  the  justice,  and  have  been  bound 
over  by  him.  See  the  statute  in  the  Appendix.  As  to  the  ex- 
penses at  Winter  Assizes,  where  the  prisoner  is  tried  in  a  different 
county  to  that  in  which  he  was  apprehended,  see  Orders  in  Council, 
♦92LK1  *23d  October,  1876.  Weekly  Notes,  L.  R.,  Nov.  4,  1876, 
^^•1  passed  under  39  &  40  Vict.  c.  57. 

Mode  of  payment  by  the  treasurer  of  the  county,  etc.  By  the 
7  Geo.  4,  c  64,  s.  24,  "  Every  order  for  payment  to  any  prosecu- 
tor or  other  person  as  aforesaid  shall  be  formwith  made  out  and  de- 
livered by  the  proper  oflBcer  of  the  court  unto  such  prosecutor,  or 
other  person,  upon  being  paid  for  the  same  the  sum  of  one  shilling  for 
the  prosecutor,  and  sixpence  for  each  other  person,  and  no  more,  and 
except  in  the  cases  thereinafter  provided  for,  shall  be  made  upon  the 
treasurer  of  the  county,  riding  or  division  in  which  the  offence  shall 
have  been  committed,  or  shall  be  supposed  to  have  been  committed, 
who  is  thereby  authorized  and  required,  upon  the  sight  of  every 
such  order,  for^with  to  pay  to  the  person  named  therein,  or  to  any 
one  duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the 
money  in  such  order  mentioned,  and  shall  be  allowed  the  same  in  his 
accounts.*' 

The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  a  36,  enacts  (s.  12) 
that  ^'  it  shall  be  lawful  for  any  two  of  the  said  justices  and  judges 
of  oyer  and  terminer  and  of  gaol  delivery,  to  order  and  direct  the 
costs  and  expenses  of  prosecutors  and  witnesses,  in  all  cases  where 

Erosecutors  and  witnesses  may  be  by  law  entitled  thereto,  to  be  paid 
y  the  treasurer  of  the  county  in  which  the  offence  of  any  person 
prosecuted  would  have  been  tried  but  for  this  act ;  and  that  every 
such  treasurer  or  some  known  agent  diall  attend  the  said  justices 
and  judges  of  oyer  and  terminer  and  gaol  delivery  during  the  sitting 
of  the  court  to  pay  all  such  orders." 
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And  with  respect  to  places  which  do  not  contribute  to  the  payment 
of  any  county  rate,  or  which  Iiave  no  fund  applicable  to  similar  pur- 

Soses,  it  is  enacted  by  tlie  7  Greo.  4,  c.  64,  s.  25,  '^  that  all  sums 
irected  to  be  paid  by  virtue  of  this  act,  in  respect  of  felonies  and  of 
such  misdemeanors  as  aforesaid,  committed  or  supposed  to  have 
been  committed  in  such  liberties,  franchises,  cities,  towns,  and  places, 
shall  be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out  of 
any  fund  applicable  to  similar  purposes  where  there  is  such  a  rate  or 
fund,  by  the  treasurer  or  other  officer  having  the  collection  or  dis- 
bursement of  such  rate  or  fund ;  and  where  tliere  is  no  such  rate  or 
fund  in  such  liberties,  franchise,  cities,  towns,  and  parishes,  shall  be 
paid  out  of  the  rate  or  fund  for  the  relief  of  the  poor  of  the  parish, 
township,  district,  or  precinct  therein,  where  the  ofTence  was  com- 
mitted or  supposed  to  have  been  committed,  by  the  overseers  or 
other  officers  having  the  collection  or  disbursement  of  such  last-men- 
tioned rate  or  fund,  and  the  order  of  the  court  shall  in  every  such 
case  be  directed  to  such  treasurer,  overseers,  or  other  officers  respec- 
tively, instead  of  the  treasurer  of  the  county,  riding,  or  division,  as 
the  case  may  require." 

By  45  &  46  Vict  c.  50,  s.  169,  municipal  corporations  of  a  borough 
having  a  separate  court  of  quarter  sessions  shall  be  liable  to  pay  tibe 
costs  and  expenses  attending  the  prosecution  of  any  felony  or  of  any 
offence  whereof  the  costs  are  payable  as  in  the  case  of  a  felony  when 
committed  or  supposed  to  have  been  committed  in  the  borough,  and 
the  order  of  the  court  for  the  payment  thereof  shall  be  directed  to  the 
treasurer  of  the  borough." 

Bewards  for  the  apprehension  of  offenders.  By  the  7  Greo.  4, 
a  64,  *s.  28,  "  Where  anv  person  shall  appear  to  any  court  of  r*o4a 
oyer  and  terminer,  gaol  aelivery,  superior  criminal  court  of  a  1- 
oounty  palatine,  or  court  of  great  sessions,  to  have  been  active  in  or 
towanls  the  apprehension  of  any  person  charged  with  murder,  or  with 
feloniously  and  maliciously  shooting  at,  or  attempting  to  discharge  any 
kind  of  loaded  firearms  at  any  other  person,  or  with  stabbing,  cutting, 
or  poisoning,  or  with  administering  anything  to  procure  the  miscar- 
riage of  any  woman,  or  with  rape,  or  with  burglary,  or  felonious  house* 
breaking,  or  with  robbery  on  the  person,  or  with  arson,  or  with 
horse-stealing,  bullock-string,  or  sheep-stealing,  or  with  being  ac- 
cessory before  the  &ot  to  any  of  the  offences  aforesaid,  or  with  re- 
ceiving any  stolen  property,  knowing  the  same  to  have  been  stolen, 
every  such  court  is  hereby  authorized  and  empowered,  in  any  of  the 
cases  aforesaid,  to  order  the  sheriff  of  the  county  in  which  the  offence 
shall  have  been  committed  to  pay  to  the  person  or  persons  who  shall 
appear  to  the  court  to  have  been  active  in  or  towards  the  apprehen- 
sion of  any  person  chained  with  any  of  the  said  offences,  such  sum 
or  sums  of  money  as  to  the  court  shall  seem  reasonable,  and  suffi- 
cient to  compensate  such  person  or  persons  for  his,  her,  or  their  ex- 
penses, exertions,  and  loss  of  time,  in  or  towards  such  apprehension; 
and  where  any  person  shall  appear,  to  any  court  of  sessions  of  the 
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peace,  to  have  been  active  in  or  towaids  the  apprehension  of  any 
party  charged  with  receiving  stolen  properly  knowing  the  same  to 
nave  been  stolen,  such  court  shall  have  power  to  order  compensation 
to  such  persons,  in  the  same  manner  as  the  other  courts  hereinbefore 
mentioned:  provided  always,  that  nothing  herein  contained  shall 
prevent  any  of  the  said  courts  from  also  allowing  to  any  such  per- 
sons, if  prosecutors  or  witnesses,  such  costs,  expenses,  and  compen- 
sation, as  courts  are  by  this  act  empowered  to  allow  to  prosecutors 
and  witnesses  respectively."  By  the  14  &  16  Vict,  c  65,  the  power 
of  the  court  of  sessions  in  this  particular  is  extended  to  all  the  ofiences 
mentioned  in  7  Greo.  4,  c.  64,  s.  28,  "  which  sucli  sessions  may  have 
power  to  try,"  and  "  provided  that  such  compensation  to  any  one 
person  shall  not  exceed  the  sum  of  five  pounds,  and  that  every  order 
ibr  payment  to  any  person  of  such  compensation  be  made  out  and 
delivered  by  the  proper  officer  of  the  court  unto  such  person  without 
fee  or  payment  for  the  same." 

It  was  held  by  HuUock,  B.,  that  the  case  of  sacrilege  was  not  in- 
cluded in  the  above  section,  not  coming  within  the  woi^  burglary  or 
housebreaking.  R.  v.  Robinson,  2  Lewin,  C.  C.  129.  And  on  the 
authority  of  this  case,  Bolland,  B.,  refused  a  similar  application, 
though  both  he  and  Parke,  B.,  would  otherwise  have  been  disposed 
to  put  a  different  construction  upon  the  statute.  Id«  But  where  a 
woman  was  indicted  for  an  attempt  to  murder  her  child  by  suffocating 
it,  Patteson,  J.,  allowed  the  constable  his  extra  expenses  in  ap- 
prehending the  prisoner^  being  of  opinion  that  the  case  was  withm 
the  spirit  and  intention  of  the  forgoing  clause,  though  not  within 
the  words.  R.  v,  Durkin,  2  Lew.  C.  C.  163.  It  has  been  held,  how- 
ever, by  Maule,  J.,  that  a  stealing  from  the  person  is  not  within  the 
words  "  robbery  on  the  person."  R.  v.  Thompson,  York  Spr.  Asa. 
1846,  MS.  Under  the  word  "  exertions"  in  the  above  clause,  Parke, 
B.,  ordered  a  prosecutor  a  gratuity  of  five  pounds  for  his  courage 
in  apprehending  the  prisoner.     R.  v,  Womersly,  2  Lew.  C.  C.  126. 

By  the  stat  7  Greo.  4,  c.  64,  s.  29,  "  Every  order  for  pajnnent  to 
^247-1  *^^y  person,  in  respect  to  sudi  apprehension  as  aforesaid,  shall 
J  be  rorthwith  made  out  and  delivered  by  the  proper  officer  of 
the  court  unto  such  person,  upon  being  paid  for  the  same  the  sum 
of  five  shillings  and  no  more ;  and  the  sheriff  of  the  county  for  the 
time  being  is  hereby  authorized  and  required,  upon  sight  of  such  order, 
forthwith  to  pay  to  such  person,  or  to  any  one  duly  authorized  on 
his  or  her  behalf  the  money  in  such  oraer  mentioned ;  and  every 
such  sheriff  may  immediately  apply  for  repayment  of  the  same  to 
the  commissioners  of  his  majesty's  treasury,  who,  upon  inspecting 
such  order,  together  with  the  acquittance  of  the  person  entitlea 
to  receive  the  money  liiereon,  shall  forthwith  order  repayment  to 
the  sheriff  of  the  money  so  by  him  paid,  without  any  fee  or  reward 
whatsoever." 

Allowanoe  to  the  widows  and  flunilies  of  persona  killed  in  en- 
deavoring to  apprehend  offtaders.    By  the  7  Geo.  4,  c.  64,  s.  30, 
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"  If  any  man  shall  happen  to  be  killed  in  endeavoring  to  apprehend 
any  person  who  shall  oe  chained  with  any  of  the  offences  hereinbefore 
last  mentioned  [in  sect  28],  it  shall  be  lawful  for  the  court,  before 
whom  such  person  sliall  be  tried,  to  order  the  sheriff  of  the  county  to 
pay  to  the  widow  of  the  man  so  killed,  in  case  he  shall  have  been  mar- 
ried, or  to  his  child  or  children,  in  case  his  wife  shall  be  dead,  or  to 
his  father  or  mother  in  case  he  shall  have  left  neitlier  wife  nor  child, 
such  sum  of  money  as  to  the  court  in  its  discretion  shall  seem  meet ; 
and  the  order  for  payment  of  such  money  shall  be  made  out  and  de- 
livered by  the  proper  officer  of  the  court  unto  the  party  entitled  to 
receive  the  same,  or  unto  some  one  on  his  or  her  behalf,  to  be  named 
in  such  order  by  the  direction  of  the  court,  and  every  such  order  shall 
be  paid  by  and  repaid  to  the  sheriff  in  the  manner  hereinbefore  men- 
tioned "  [in  the  29th  section]. 
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14  &  15  Viot.  o.  100,  8.  28.  In  general  the  offenoe  must  on  the 
face  of  the  indictment  appear  to  have  been  committed  ^vithin  the 
jurisdiction  of  the  court  before  whom  the  prisoner  is  tried ;  and  if  it 
appear  by  the  evidence  that  the  venue  of  the  offence,  t.  6.,  the  place 
where  it  was  committed,  is  not  the  same  as  that  mentioned  in  the  in- 
dictment, the  variance  unamended  would  be  fatal.^ 

But  the  strictness  of  this  rule  has  been  modified  in  various  ways,  so 
that  of  late  years  but  little  attention  has  been  paid  to  questions  of 
venue ;  this  and  the  number  of  provisions  scattered  through  various 
acts  of  parliament  relating  to  this  subject  render  such  questions,  when 
they  do  arise,  very  difficult  of  solution. 

Formerly  it  was  necessary  in  the  narrative  of  the  offence  itself  to 
show  the  venue ;  now  by  the  14  &  15  Vict.  c.  100,  s.  23,  it  is  enacted, 
that  ^^  it  shall  not  be  necessary  to  state  any  venue  in  the  body  of  any 
indictment ;  but  the  county,  city,  or  other  jurisdiction  named  in  the 

^  Ptxx)f  that  a  body  found  in  a  river  in  the  heart  of  a  conntj  was  in  a  condition 
showing  that  it  most  have  been  thrown  there,  and  had  not  drifted,  warrants  a  finding 
that  the  homicide  was  committed  in  that  county.  Commonwealth  v.  Costley,  118  Mass. 
1.  On  proof  of  venue.  Laydon  r.  State,  52  Ind.  459 ;  Beavers  v.  State,  58  Ind.  580; 
State  V.  Dent,  6  fUch.  (S.  C.)  3S3;  Franklin  v.  State,  5  Baxter,  (Tenn.)  613.  Proof  of 
venue  is  essential.  West  v.  State,  21  Tex.  App.  427 ;  Stazy  r.  State,  58  Ind.  514 ; 
People  17.  Torpey,  59  Cal.  371 ;  State  v.  Inman,  76  Mo.  548 ;  State  o.  McGinnis,  74  Mo. 
245.  Whether  a  particular  locality  is  or  is  not  within  a  particular  county  is  not  a 
fact  judicially  kno¥m  to  the  courts.  Boston  v.  State,  5  Tex.  App.  383.  The  doctrine 
of  reasonable  doubt  does  not  apply  to  proof  of  venue.  Andrews  v.  State,  21  Fla.  598. 
But  see  Hoffman  v.  State,  12  Tex.  App.  406 ;  Gosha  v.  State,  56  Gra.  36.  Venue  may 
be  shown  indirectly  and  circumstantially.  State  r.  Cantieny,  34  Minn.  1.  An  in- 
dictment is  not  sustained  unless  there  is  proof  that  the  offence  was  committed  in  the 
county  therein  laid ;  but  strong  presumption  thereof,  raised  hy  the  evidence,  is  snifi- 
cient  Richardson  v.  Commonwealth,  80  Va.  124.  It  is  sufficient  if  the  indictment 
alleges  that  the  crime  was  committed  at  a  place  within  the  jurisdiction  of  the  court 
People  V,  Buddensieck,  4  N.  Y.  Crim.  Bep.  230. 
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mai^gin  th/ereof  shall  be  taken  to  be  the  venue  for  all  the  &cts  stated 
in  the  body  of  sach  indictment ;  provided  that^  in  cases  where  local  de- 
scription is  or  hereafter  shall  be  required,  such  local  description  shall 
be  ffiven  in  the  body  of  the  indictment ;  and,  provided  also,  that  where 
an  indictment  for  an  offence  committed  in  the  county  of  any  city  or 
town  corporate  shall  be  preferred  at  the  assizes  of  the  adjoining  county, 
such  county  of  the  city  or  town  shall  be  deemed  the  venue,  and  may 
either  be  stated  in  the  margin  of  the  indictment,  with  or  without  the 
name  of  the  county  in  which  the  offender  is  to  be  tried,  or  be  stated  in 
the  body  of  the  indictment,  by  way  of  venue.'^ 

By  s.  24  of  the  same  act,  no  indictment  for  any  offence  shall  be  held 
insufficient  ...  for  want  of  a  proper  or  perfect  venue.  See  the 
statute  in  the  Appendix. 

*By  a  previous  section  of  the  same  statute,  s.  1,  supra,  t-maq 
p.  209,  power  is  given  to  the  court  in  any  indictment  for  felony  ^ 
or  misdemeanor  to  amend  a  variance  ^^in  the  name  of  any  county, 
riding,  division,  city,  borough,  town  coiporate,  parish,  township,  or 
place  mentioned  or  described  in  such  indictment.'' 

The  effect  of  these  provisions  appears  to  be  that  only  two  objections 
are  now  of  much  importance  with  respect  to  the  venue.  First,  that 
on  the  &ce  of  the  record  it  appears  that  the  court  has  no  jurisdiction ; 
secondly,  that  the  evidence  snows  that  the  court  has  no  jurisdiction. 
And  even  the  first  of  these  objections  may  sometimes  be  got  over  by 
an  exercise  of  the  above  power  of  amendment. 

If  it  appears  upon  the  face  of  the  record  that  the  court  has  no  jur- 
isdiction a  conviction  cannot  be  sustained  without  amendment,  not- 
withstanding that  the  court  really  had  jurisdiction  to  try  the  offence. 
R.  V.  MitcheU,  2  Q.  B.  636,  42  E.  C.  L. 

Offences  committed  on  the  boundary  of  counties,  or  partly  in 
one  county  and  partly  in  another.  By  the  7  Geo.  4,  c.  64,  s.  12 
(repealing  59  Geo.  3,  a  96V  "where  any  felony  or  misdemeanor  shall 
be  committed  on  the  bounaary  or  boundaries  of  two  or  more  counties, 
or  within  the  distance  of  five  hundred  yards  of  any  such  boundary  or 
boundaries,  or  shall  be  be^un  in  one  countv  and  completed  in  another, 
every  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished,  in  any  of  the  said  counties,  in  the 
same  manner  as  if  it  haa  been  actually  and  wholly  committed  therein.'^ 
The  Irish  statute,  9  Geo.  4,  c.  54,  contains  an  exactly  similar  enact- 
ment. 

It  has  been  held,  that  the  section  does  not  extend  to  trials  in  limited  ^ 
jurisdictions,  but  only  to  county  trials.  R.  v.  Welsh,  1  Moody,  C.  C. 
175.  Nor  does  it  enable  the  prosecutor  to  lay  the  offence  in  one 
county  and  try  it  in  another ;  but  only  to  lay  and  try  it  in  either. 
R  V.  Mitchell,  2  Q.  B.  636,  42  E.  C.  L.  It  applies  to  offences 
which  are  local  in  their  nature,  such  as  burglary,  as  well  as  to 
larcenies  and  other  transitory  felonies.  R.  v.  Kuck,  Hereford  Spr. 
Ass.  1829 ;  2  Russ.  Cri.  46,  5th  ed.  Questions  frequently  arise  as  to 
whether  any  material  part  of  an  offence  has  been  committed  in  a 


360  VENUE. 

particular  county  where  the  trial  is  had,  and  instances  will  be  found 
, pasty  tits.  "Embezzlement,"  "False  Pretences,"  and  "Larceny;"  and 
see  Index,  "  Venue." 

Offences  committed  in  detached  parts  of  counties.  •  Bv  the  2  & 
3  Vict.  c.  82,  s.  1,  justices  of  the  peace  for  any  county  may  act  as 
justices  in  all  things  relating  to  any  detached  part  of  any  other  county, 
.which  is  surroundSl  in  whole  or  in  part  by  the  county  for  which  such 
justices  act,  and  all  offenders  in  such  detached  part  may  be  committed 
for  trial,  tried,  convicted,  and  sentenced,  and  judgment  and  execution 
may  be  had  upon  them,  in  like  manner  as  if  such  detached  part  were 
to  all  intents  and  purposes  part  of  the  county  for  whidi  such  justices 
act. 

By  s.  2,  the  expenses  of  prosecuting  offenders  committed  from  the 
detached  part  of  any  county  are  to  be  repaid  by  the  county  to  which 
such  detached  part  belongs,  in  the  manner  therein  prescribed. 

It  has  been  held  that  the  grand  jury  for  the  county  which  wholly 
surrounds  a  detached  part  ot  another  county,  may  find  an  indictment 
for  an  offence  committed  in  such  detached  part,  and  that  the  prisoner 
Mfu)-]  *niay  be  tried  by  a  jury  of  such  surrounding  county.  The 
-I  prisoner  was  indicted  in  Dorsetshire  for  larceny  in  a  parish  of 
Somersetshire,  entirely  detached  from  it,  and  surrounded  in  whole  by 
Dorsetshire.  He  had  been  committed  by  a  Dorsetshire  magistrate  to 
the  gaol  of  that  county.  The  indictment  laid  the  offence  to  nave  been 
committed  in  the  parish  of  H.,  the  same  being  a  detached  part  of  the 
county  of  Somerset,  surrounded  in  the  whole  by  the  county  of  Dorset ; 
the  venue  in  the  margin  was  Dorset.  The  indictment  did  not  state 
that  the  prisoner  was  in  Dorsetshire,  or  that  he  was  committed  by  a 
Dorsetshire  magistrate.  It  was  objected,  first,  that  this  should  have 
appeared  on  the  face  of  the  indictment,  and  secondly,  that  the  grand 
jury  of  Dorsetshire  could  not  find  the  bill,  as  there  were  no  words  in 
the  statute  giving  any  power  to  find  the  bill ;  and  the  60  Greo.  3,  c.  4, 
the  7  Geo.  4,  c.  64,  s.  12,  and  the  4  &  5  Will.  4,  c.  36,  were  referred 
to  in  order  to  show  that  the  word  "try"  in  a  statute  did  not  include 
the  finding  of  a  bill  by  the  grand  iury.  Rolfe,  B.,  however,  overruled 
the  objection,  saying  diat  it  would  strike  the  act  out  of  the  statute 
book.     B.  V.  Loader,  1  Russ.  Cri.  8,  5th  ed. 

Offences  committed  on  persons  or  property  in  coaches  employed 
on  journeys,  or  in  vessels  employed  in  inland  navigation.  The  7 
Greo.  4,  c.  64,  s.  13,  for  the  more  effectual  prosecution  of  offences  com- 
mitted during  journeys  from  place  to  place,  enacts,  "  that  where  any 
felony  or  misdemeanor  shall  be  committed  on  any  person,  or  on  or  in 
respect  of  any  property  in  or  upon  any  coach,  wagon,  aut,  or  other 
carriage  whatever,  employed  in  any  journey,  or  shall  be  committed  on 
any  person,  or  on  or  in  respect  of  any  property  on  board  any  vessel 
whatever,  employed  in  any  voyage  or  journey  upon  any  navigable 
river,  canal,  or  inland  navigation,  such  telony  or  misdemeanor  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  county 
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through  auy  part  whereof  such  coach,  wagon,  cart,  carriage,  or  vessel 
,  shall  have  passed  in  the  course  of  the  journey  or  voyage,  during  which 
such  felony  or  misdemeanor  shall  have  been  committ^,  in  the  same 
manner  as  if  it  had  been  actually  committed  in  such  county ;  and  in 
all  cases  where  the  side,  centre,  or  other  part  of  any  highway,  or  the 
side,  bank,  centre,  or  other  part  of  any  such  river,  canal,  or  navigation 
shall  constitute  the  boundary  of  any  two  counties,  such  felony  or  mis- 
demeanor may  be  dealt  with,  inquired  of,  tried,  determined,  and  pun- 
ished in  either  of  the  said  counties  through  or  adjoining  to  or  by  the 
boundary  of  any  part  whereof  such  coach,  wagon,  cart,  carriage,  or 
vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage,  dur- 
ing which  such  felony  or  misdemeanor  shall  have  been  conmiitted,  in 
the  same  manner  as  if  it  had  been  actually  committed  ib  such  coun^." 

The  Irish  statute,  9  Geo.  4^  a  64,  contains  a  similar  enactment. 

The  offence  must  be  committed  *^  in  or  upon  the  coach,"  to  bring  it 
within  the  above  act ;  therefore,  where  a  guard  of  a  coach,  on  chang- 
ing horses  near  Penrith,  carried  a  parcel  to  a  privy,  and  while  there, 
took  two  sovereigns  from  it ;  Parke,  B.,  held  that  he  must  be  tried  in 
Westmoreland.    B.  v.  Sbarpe,  2  Lew.  C.  C.  233. 

« 

Offenoea  oommitted  in  the.  county  of  a  city  or  town  corporate. 
By  the  38  Geo.  3,  c.  62,  a  prosecutor  may  prefer  his  bill  of  indictment 
for  any  offence  committed  within  the  county  of  any  city  or  town  cor- 
porate, to  the  jury  of  the  county  next  adjoining,  and  the  offender  may 
*be  there  tried  in  the  same  way  as  if  the  offence  had  been  riro^i 
committed  in  the  county.  Fonnerly  the  cities  of  London  and  L 
Westminster,  the  borough  of  Southwark,  and  the  cities  of  Bristol, 
Chester,  and  Exeter,  were  exempted  from  the  operation  of  this  act ; 
but  as  to  Bristol,  Chester,  and  Exeter,  the  exception  is  repealed  by  the 
46  &  46  Vict,  a  50,  sched.  6. 

Now,  by  the  14  &  16  Vict.  c.  65,  s.  19,  "  whenever  any  justice  or 
justices  of  the  peace,  or  coroner,  acting  for  any  county  of  a  city  or 
county  of  a  town  corporate  within  which  her  majesty  has  not  been 
pleased  for  five  years  next  before  the  passing  of  this  act  to  direct  a 
commission  of  oyer  and  terminer  and  gaol  delivery  to  be  executed,  and 
until  her  majesty  shall  be  pleased  to  direct  a  commission  of  oyer  and 
terminer  and  gaol  delivery  to  be  executed,  within  the  same,  shall  com- 
mit to  safe  custody  in  the  gaol  qr  house  of  correction  of  such  county 
of  a  city  or  town  any  person  charged  with  any  offence  committed 
within  the  limits  of  such  county  of  a  city  or  town  not  triable  at  the 
court  of  quarter  sessions  of  the  said  county  of  a  city  or  county  of  a 
town,  the  commitment  shall  specify  that  such  person  is  committed  pur- 
suant to  this  act,  and  the  recognizances  to  appear  to  prosecute  and  give 
evidence  taken  by  such  justice,  justices,  or  coroner,  shall,  in  all  such 
cases,  be  conditioned  for  appearance,  prosecution,  and  giving  evidence 
at  the  court  of  oyer  and  terminer  and  gaol  delivery  for  the  next  ad- 
joining county ;  and  the  justice,  justices,  or  coroner,  by  whom  persons 
charg^  as  aforesaid  may  be  committed,  shall  deliver  or  cause  to  be  de- 
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livered  to  the  proper  offioer  of  the  court  the  several  examinations,  in- 
formations, evidence,  recognizances,  and  inquisitions  relative  to  such 
persons,  at  the  time  and  in  the  manner  that  would  be  required  in  case 
such  persons  had  been  committed  to  the  gaol  of  such  adjoining  county 
by  a  justice,  or  justices,  or  coroner  having  authority  so  to  commit, 
and  the  same  proceedings  shall  and  may  be  had  thereupon  at  the 
sessions  of  oyer  and  terminer  or  general  gaol  delivery  for  such  adjoin- 
ing county,  as  in  the  case  of  persons  charged  with  offences  of  the  like 
nature  committed  within  such  county."  By  s.  24,  "for  the  purposes 
of  this  act  the  counties  named  in  the  second  column  of  schedule  C.  to 
the  5  &  6  Will.  4,  c.  76,  shall  be  considered  next  adjoim'n^  the  coun- 
ties of  cities  and  towns  corporate  in  the  first  column  of  the  same 
schedule  in  conjunction  with  which  they  are  respectively  named." 
That  is  to  say,  Northumberland  is  the  next  adjoining  county  to 
Berwick-upon-Tweed  and  Newcastle-upon-Tyne;  Gloucestershire  to 
Bristol ;  Cheshire  to  Chester ;  Devonshire  to  Exeter ;  and  Yorkshire 
to  Kingston-upon-Hull.  The  same  provision  with  respect  to  Hull  and 
Newcastle  is  contained  in  the  38  Geo.  3,  c.  62. 

By  the  14  &  15  Vict.  c.  100,  s.  23,  "where  an  indictment  for  an 
offence  committed  in  the  county  of  any  city  or  town  corporate  shall 
be  preferred  at  the  assizes  of  the  adjoining  county,  such  county  of  the 
city  or  town  shall  be  deemed  the  venue,  and  may  either  be  stated  in 
the  margin  of  the  indictment,  ivith  or  without  the  name  of  the  county 
in  which  the  offender  is  to  be  tried,  or  be  stated  in  the  body  of  the  in- 
dictment by  way  of  venue.^'  This  is  a  very  clumsy  provision ;  pro- 
bably what  it  means  is,  that  the  offence  may  be  laid  in  the  county  cor- 
porate, and  tried  in  the  county  adjoining ;  but  that  is  exceed!ingly 
awkward,  and  it  is  better  to  follow  the  direction  given  in  Arch.  Pr. 
10th  ed.,  p.  24,  and  state  it  thus :  "  County  of  Chester  (being  the  next 
adjoining  county  to  the  county  of  the  city  of  ChAter),  to  wit.'' 

An  important  alteration  has  been  maae  in  the  boundaries  of  some 
MKoi  *countie8  by  the  Boundary  Act,  2  &  3  Will.  4,  c.  64,  and  the 
J  Municipal  Beform  Act,  5  &  6  Will.  4,  c.  76  (now  i^pealed,  45 
&  46  Yict.  c.  50,  and  see  section  228  of  that  act),  so  that  if  a  felony 
be  now  committed  in  that  part  of  the  county  of  a  town  which  has  been 
added  to  it  by  the  Boundary  Act  and  the  Municipal  Reform  Act,  it  is 
triable  within  the  county  of  the  town.  The  prisoner  was  indicted  for 
wounding  with  intent  to  do  grievous  bodily  narm.  The  offence  was 
committed  at  a  place  which  was  added  to  the  borough  of  Haverford- 
west, which  is  a  county  of  itself  by  the  Boundary  Act,  and  declared 
by  the  Municipal  Reform  Act  to  be  part  of  the  borough,  tlie  place  in 
question  not  mving  been  within  the  borough  before  the  passing  of 
those  acts.  It  was  held  by  Coleridge,  J.,  tmit  the  prisoner  might  be 
tried  by  a  jury  of  the  borough.  R.  v.  Filler,  7  C.  &  P.  337, 32  E.  C. 
L.  In  R.  V.  The  Just,  of  Gloucestershire,  4  A.  &  E.  689, 31  R  C.  L., 
it  was  held  that  the  effect  of  these  statutes  was  to  transfer  the  juria- 
diction  entirely  and  for  all  purposes  out  of  one  county  into  the  other. 

Offenoefl  committed  at  sea — -jurisdiotion  of  the  oonrt  of  Admi- 


VENUE.  363 

ralty.  The  jurisdiction  of  the  court  of  admiralty,  according  to 
Blackstoi^y  extends  to  ail  crimes  and  offences  committed  either  upon 
the  sea  or  upon  the  coasts  out  of  the  body  of  any  English  county,  4 
Black.  Com.  268.  But  this  definition  is  not  accurate,  for,  on  the  one 
handy  the  jurisdiction  is  expressly  extended  by  15  Rich.  2,  c.  3,  to 
death  and  mayhem  liappening  in  great  ships  being  in  the  streams  of 
great  rivers,  and  so  within  the  extent  of  a  county.  And  on  the  other 
hand,  there  are  certain  parts  of  the  sea  which,  as  being  intra  fauces 
ierroB,  are  considered  as  belonging  to  the  adjoining  counties  and  yet  as 
to  these  the  court  of  admiralty  has  a  concurrent  jurisdiction.  Thus, 
wliere  a  murder  was  committed  in  Milford  Haven,  seven  or  eight  miles 
from  the  river's  mouth,  and  sixteen  miles  below  ainy  bridge  across  the 
river ;  the  passa^  where  the  murder  was  committed  was  about  three 
miles  across,  and  the  place  itself  about  twenty-three  feet  deep,  and 
never  known  to  be  dry  out  at  very  low  tides.  Sloops  and  cutters  of  one 
hundred  tons  were  able  to  navigate  where  the  body  was  found,  and 
nearly  opposite  the  place  men-of-war  were  able  to  ride  at  anchor. 
The  deputy  vice-admiral  of  Pembrokeshire  had  of  late  employed  his 
bailiff  to  execute  process  in  that  part  of  the  haven.  The  judges 
were  unanimously  of  opinion  that  the  trial  was  rightly  had  at  the 
admiralty  sessions,  though  the  place  was  within  the  body  of  the 
county  of  Pembroke,  and  the  courts  of  common  law  had  concurrent 
jmrisdiction.  During  the  discussion,  the  construction  of  the  statute  28 
Hen.  8,  c.  15,  by  Lord  Hale,  was  much  preferred  to  the  doctrine  of 
Lord  Coke  in  his  Institutes  (3  Inst.  Ill,  4  Inst.  134);  and  most,  if 
not  all  the  judges  seemed  to  think  that  the  common  law  had  a  con- 
current jurisdiction  in  this  haven,  and  in  other  havens,  creeks,  and 
rivers  of  this  realm.  H.  v.  Bruce,  2  Leach,  1093 ;  Russ.  &  By.  243. 
See  also  R.  v.  Cunningham,  28  L.  J.,  M.  C.  66,  a  similar  case. 

With  regard  to  the  seashore,  it  is  clear  that  the  courts  of  conmion 
law  and  the  court  of  admiral^  have  alternate  jurisdiction  between 
high  and  low  water-mark.     3  Inst.  113. 

Both  the  public  and  private  vessels  of  every  nation  on  the  high  seas 
and  out  of  the  territorial  limits  of  any  other  state  are  subject  to  the 
jurisdiction  of  the  state  to  which  they  belong.  Every  offence  com- 
mitted upon  the  high  seas  on  board  a  British  ship  (as  to  what  is 
'^^  sufficient  evidence  to  prove  that  a  ship  is  a  British  ship,  see  r^enc*) 
R.  V.  Bjornsen,  L.  &  C.  645  ;  R.  v.  8.  von  Sebei^;  L.  R.  1  C.  L  ^^"^ 
C.  R.  264;  39  L.  J.,  M.  C.  133;  Leary  v.  Lloyd,  39  L.  J.,  M.  C. 
194),  whether  by  a  subject  of  this  country  or  a  foreigner ,  is  within  the 
jurisdiction  of  the  court  of  admiralty.  R.  v.  Lopez  and  R.  v.  Sattleri 
Dears.  &  B.  C.  C.  525. 

Whether  or  no  at  common  law  an  offence  committed  on  board  a 
British  ship  within  the  dominions  of  a  foreign  state  was  cognizable 
in  this  country  was  thought  doubtful,  but  it  has  been  decided  that 
even  when  such  a  ship  is  within  foreim  dominions,  if  it  be  where  great 
ships  go,  it  is  in  effect  upon  the  high  seas,  and  the  Admiralty  have 
junsdictioa.  R.  v.  Anderson,  L.  R.  1  C.  C.  R.  161,  38  L.  J.,  M.  C. 
12,  the  offence  having  been  committed  on  the  Garonn^  a  river  ^'  where 
great  ships  go." 
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In  R.  r.  Carr,  10  Q.  B.  D.  76,  62  L,  J.,  M.  C.  12,  it  wa^  attempted 
to  distinguish  the  above  case,  on  the  ground  that  the  basis  of  the  deci'- 
sion  was  the  fact  that  the  person  committing  the  offence  was  at  the 
time  a  sailor  serving  on  board  the  ship;  but  the  court  considered  the 
distinction  to  be  immaterial,  holding  the  true  principle  to  be  that  a 
person  coming  on  board  an  English  ship  where  the  English  law  is 
reigning  becomes  entitled  to  our  law's  protection,  and  as  a  correlative 
bea)mes  amenable  to  its  jurisdiction.  The  vessel  was  in  the  river  at 
Rotterdam,  sixteen  or  eighteen  miles  from  the  sea.  The  place  was 
one  where  large  vessels  usually  laj,  within  the  ebb  and  flow  of  the 
tide.  The  vessel  lay  alongside  of  the  quay  in  the  town,  and  was 
moored  to  the  quay,  but  the  crew  was  not  discharged,  nor  was  the 
ship  under  repair.    See  per  Pollock,  B. 

By  the  17  &  18  Vict  c.  104,  s.  267,  "all  offences  against  property 
or  person  committed  in  or  at  any  place,  either  ashore  or  afloat,  out  of 
her  majesty's  dominions  by  any  master,  seaman,  or  apprentice,  who 
at  the  tune  when  the  offence  is  committed  is,  or  within  three  months 
previously  has  been  employed  in  any  British  ship,  shall  be  deemed 
to  be  offences  of  the  same  nature  respectively,  and  be  inquired  of, 
heard,  tried,  determined  and  adjudged  in  the  same  maimer  and  by 
the  same  courts  and  in  the  same  places  as  if  such  offence  had  been 
committed  within  the  jurisdiction  of  the  admiralty  of  England.'' 

There  seems  no  express  decision  as  to  whether  the  jurisdiction  of 
the  court  of  admiralty  extends  at  common  law  to  offences  committed 
by  British  subjects  on  board  foreign  vessels  on  the  high  seas.  But  it 
seems  very  doubtful  whether  an  offence  committed  within  the  territo- 
rial limits  of  a  foreign  countnr  by  a  subject  of  this  countiy  is  cogniz- 
able by  any  of  our  courts,  infra,  p.  257 ;  and,  as  the  foreign  ship  is  in 
law  a  part  of  the  territory  of  the  country  to  which  it  belongs,  offences 
committed  on  board  her  would  seem  to  be  equally  excluded.  In 
America,  in  the  case  of  The  United  States  v.  Wiltoeiger,  5  Wheat.  76, 
it  was  held  that  no  such  jurisdiction  exists  in  the  courts  of  that 
country,  though  some  Amencan  Uwyers  (see  1  Kent  Comm.  363,  n. ; 
B.  V.  Lopez,  Dears.  &  B.  C.  C.  530)  seem  still  to  think  the  case 
doubtful. 

Whatever  may  be  the  case  with  respect  to  British  subjects  on  board 
foreign  vessels  on  the  high  seas,  it  is  clear  that  foreigp  subjects  upon 
foreign  vessels  on  the  high  seas  are  not  subject  to  our  jurisdiction 
see  R.  V,  Keyn,  infra),  though  they  are  so  when  they  enter  our  Eng- 
ish  rivers,  etc.  R.  v.  Cunningham,  supra,  cited  in  judgment  of 
Lindley,  J.,  in  R.  r.  Keyn,  tfi/ra.  It  was  sought  to  extend  the 
♦2^41  Tj^^^^^^^'^  ^^  ^^^  admiralty  beyond  the  nvers,  etc,  to  three 
-I  miles  below  low  water  mark.  The  history  of  this  claim  has 
been  traced  by  Cockbum,  C.  J.,  in  his  judgment  in  R.  r.  Keyn  (The 
Franconia),  2  Ex.  D.  63;  46  L.  J.,  M,  C.  17,  63,  which  may  be  very 
shortly  stated  as  follows :  The  old  English  lawyers  had  asserted  the 
sovereignty  of  England  over  the  whole  of  the  narrow  seas ;  the  jurists 
explained  this  claim  to  mean  as  &r  as  cannon-shot  on  the  maxim 
'^potestas  finitur   ubi   finitur  amorum  vis/'  which  was  further  ex- 
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plained  to  mean  three  miles  from  low  water  mark,  although  neither 
the  distance  nor  the  degree  of  the  jurisdiction  were  clearly  defined. 
It  was  however  agreed  that  for  some  distance  and  to  some  degree  the 
sea  was  subject  to  the  jurisdiction  of  the  local  state.  Treaties  spoke 
of  such  a  lurisdiction  in  respect  of  fishing  and  of  neutral  rights  during 
war  and  otner  such  matters,  and  some  statutes  also  alluded  to  the  thre&- 
miles  limit;  but  no  instance  is  to  be  found  of  the  adoption  of  such 
jurisdiction  to  the  extent  of  making  the  criminal  law  apmicable  to  for- 
eigners in  foreign  ships  passing  within  that  limit.  The  l^islature 
might  perhaps,  ^vith  the  consent  of  other  countries,  assert  a  criminal 
jurisdiction  over  the  three-miles  limit,  but  at  present  the  criminal  law 
cannot  reach  a  foreigner  upon  a  foreign  vessel  upon  the  high  seas. 

This  suggestion  of  the  lord  chief  justice  was  adopted  by  the  41  & 
42  Vict.  c.  73.  By  that  act,  an  indictable  offence  committed  either 
by  a  British  or  foreign  subject  on  the  open  sea  within  the  .three- 
miles  limit,  is  within  the  jurisdiction  of  the  admiral.  In  the  case  of  a 
foreigner  the  certificate  of  the  secretary  of  state  to  the  effect  that  it  is 
expedient  that  proceedings  should  be  instituted  must  first  be  obtained, 
he  rule  that  the  ship  is  part  of  the  territory  of  the  state  to  which 
she  belongs  ceases  to  operate  as  regards  a  private  ship  as  soon  as  she 
enters  the  part  of  the  sea  which  is  infra  dominium  of  any  other  sove- 
reign. But  public  ships,  even  in  a  foreign  port,  are  still  considered  as 
coming  within  the  rule ;  so  that  offences  on  board  these  are  offences 
against  the  municipal  law  of  the  country  to  which  the  ship  belongs, 
and  in  this  country  such  an  offence  would  at  common  law  be  cogniza- 
ble by  the  court  of  admiralty. 

By  engaging  in  piracy  a  person  becomes  hostis  humani  generis^  and 
forfeits  all  claim  to  protection  from  his  own  country.  Any  country, 
therefore,  may  assume  to  punish  him,  whether  he  be  a  sul^ect  of  that 
country  or  not,  and  wherever  the  offence  is  committed.  In  England 
this  offence  comes  within  the  jurisdiction  of  the  admiralty  court. 

As  to  offences  s^inst  the  customs,  see  tit.  ^'  Smuggling." 

Offences  committed  within  the  jurisdiction  of  the  Admiralty-— 
where  tried.  These  offences  were  originally  tried  in  the  court  of  the 
lord  high  admiral  according  to  the  forms  of  the  civil  law.  But  this 
mode  of  proceeding  being  found  objectionable,  it  was  provided  by  the 
28  Hen.  8,  c.  15,  that  all  treasons,  felonies,  robberies,  murders,  and  con- 
federacies thereinafter  to  be  committed  in  or  upon  the  sea,  or  in  any 
other  haven,  river,  creek  or  place  where  the  admiral  or  admirals 
have,  or  pretend  to  Ixave,  power,  authority  or  jurisdiction,  shall  be 
inquired,  tried,  heard,  determined,  and  judged,  in  such  shires,  and 
places  in  the  realm,  as  shall  be  limited  by  the  king's  commission 
or  commissions  to  be  directed  for  the  same  in  the  like  form  and 
♦condition,  as  if  such  offence  or  offences  had  been  committed  or  r  ♦okk 
done  in  or  upon  the  land.  Both  Lord  Eldon  and  Lord  Stowell,  *- 
however,  considered  that  this  statute  had  been  allowed  to  become 
obsolete  (Brown  Adm.  Ajpp.  3),  and  accordingly,  by  the  39  Greo.  3,  a 
37|  s.  1,  it  was  providea  that  '^  all  and  every  offence  and  offences 
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which,  after  the  passing  of  that  act,  shall  be  committed  upon  the  high 
seas,  out  of  the  Ixxiy  of  any  county  of  this  realm  shall  be,  and  they 
are  declared  to  be  of  the  same  nature  respectively,  and  to  be  liable  to 
tlie  same  punishment  respectively,  as  if  they  had  been  committed 
upon  the  snore,  and  shall  be  inquirisd  of,  heard,  tried  and  determined, 
and  adjudged,  in  the  same  manner  as  tixssons,  felonies,  murders,  and 
confedei'acies  are  directed  to  be  tried  by  the  28  Hen.  8,  c.  16." 

This  mode  of  trying  offences  being  found  inconvenient,  it  was  pro- 
vided by  the  Central  Criminal  Court  Act,  4  &  5  Will.  4,  a  36,  s.  22, 
"  that  it  shall  and  may  be  lawful  for  the  justices  and  judges  of  oyer 
and  terminer  and  gaol  delivery,  to  be  named  in  and  appointed  by 
the  commission  to  be  issued  under  the  authority  of  this  act  or  any 
two  or  more  of  them  to  inquire  of,  hear  or  determine  any  offence  or 
offences  committed,  or  alleged  to  have  been  committed  on  the  high 
seas,  or  other  places  within  the  jurisdiction  of  the  admiralty  of  Eng- 
land, and  to  deliver  the  eaol  of  Newgate  of  any  person  or  persons 
committed  to,  or  detained  tlierein  for  any  offence  or  offences  alleged 
to  have  been  done  or  committed  upon  the  high  seas  within  the  juris- 
diction of  the  admiralty  of  England ;  and  all  indictments  found  and 
trials  and  other  proceedings  had  and  taken  by  and  before  the  said 
justices  and  judges  shall  be  Milid  and  effectual  to  all  intents  and  piuv 
poses  whatsoever." 

A  more  general  provision  was  subsequently  made  by  the  7  &  8 
Vict,  c  2,  which  after  reciting  that  the  issuing  of  a  special  commission 
in  the  manner  prescribed  by  the  28  Hen.  8,  c.  15  yrss  found  incon- 
venient, enacts  Dy  s.  1,  "that  her  majesty's  judges  of  assize  or  others 
her  majesty's  commissioners,  by  whom  any  court  shall  be  holden  under 
any  of  her  majesty's  commissioners  of  oyer  and  terminer  and  general 
gaol  delivery,  shall  have,  severally  and  jointly,  all  powers  which  by 
any  act  are  given  to  the  commissioners  named  in  any  commission  of 
oyer  and  terminer  for  the  trying  of  offences  committed  within  the 
jurisdiction  of  the  admiralty  of  England,  and  to  deliver  the  gaol 
within  every  county  and  franchise  within  the  limits  of  their  several 
commissions  of  any  person  committed  or  imprisoned  therein  for  any 
offence  allied  to  have  been  committed  on  the  high  seas  and  other 
places  within  the  jurisdiction  of  the  admiralty  of  England;^  and  all 
indictments  found,  and  trials  and  other  proceedings  had  by  and  before 
the  said  justices  and  commissioners  shall  be'  valid."  By  s.  2,  "  in  all 
indictments  preferred  before  the  said  justices  and  commissioners 
under  this  act  the  venue  laid  in  the  margin  shall  be  the  same  as  if 
the  offence  had  been  committed  in  the  county  where  the  trial  is  had  ; 
and  all  material  facts,  which  in  other  indictments  would  have  been 
averred  to  have  taken  place  in  the  county  where  the  trial  is  had,  shall 
in  indictments  preferred  under  this  act  be  averred  to  have  taken  place 
on  the  high  seas." 

By  18  &  19  Vict.  c.  91,  s.  21,  "if  any  person  being  a  British 
subject,  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas,  or  in  any  foreign  port  or 
harbor,  or  if  any  person  not  being  a  British  subject,  diHrged  with 
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having  committed  any  crime  or  offence  on  board  any  British  ship  on 
♦the  high  seas,  is  found  within  the  jurisdiction  of  any  court  of  r^ogg 
justice  in  her  majesty's  dominions,  which  would  have  had  cog-  '- 
nizanoe  of  such  crime  or  offence  if  committed  within  the  limits  of 
its  ordinary  jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and 
try  the  case,  as  if  such  crime  or  offence  had  been  committed  witliin 
such  limits."  By  the  30  &  31  Vict  c.  124,  s.  11,  if  a  British  subject 
commits  a  crime  on  board  a  British  ship  or  on  board  a  foreign  ship  to 
which  he  does  not  belong,  any  court  in  the  Queen's  dominions  which 
would  have  had  cognizance  of  such  crime  if  committed  on  board  a 
British  ship  within  the  limits  of  the  ordinary  jurisdiction  of  such  court, 
shall  have  jurisdiction  to  hear  and  determine  the  case  as  if  the  said 
crime  had  been  committed  as  last  aforesaid. 

By  the  24 &  25  Vict.  c.  96  (the  Larceny  Act),  s.  115,  "all  indict- 
able offences  mentioned  in  this  act  which  shall  be  committed  within 
the  jurisdiction  of  the  admiralty  of  England  or  Ireland  shall  be  deemed 
to  be  offences  of  the  same  nature,  and  liable  to  the  same  punishments, 
as  if  they  had  been  committed  upon  the  land  in  England  or  Ireland,  and 
may  be  dealt  with,  inquired  of,  tried  and  determined  in  any 
county  or  place  in  which  the  offender  shall  be  apprehended  or  be  in 
custody  ;  and  in  any  indictment  for  any  such  offence,  or  for  being  an 
accessory  to  any  such  offence,  the  venue  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in  such  county  or  place, 
and  the  offence  itself  shall  be  averred  to  have  been  committed  on  the 
'high  seas;'  provided  that  nothing  herein  contained  shall  alter  or 
affect  any  of  tne  laws  relating  to  the  government  of  her  majesty's  land 
or  naval  forces." 

.  The  prisoner  having  stolen  goods  in  a  British  ship  on  the  high  seas 
was  afterwards  apprehended  and  tried  in  the  borough  of  Southampton, 
and  it  was  held  under  the  above  section  he  was  rightly  tried  there.  B. 
V.  Peel,  L.  &  C.  231 ;  32  L.  J.,  M.  C.  65. 

The  24  &  25  Vict  c  97  (malicious  injuries  to  property),  s.  72,  con- 
tains precisely  similar  provisions ;  so  also  do  the  24  &  25  Vict.  c.  98 
rtbrgery),  s.  50 ;  the  24  &  25  Vict.  c.  99  (coinage),  s.  36 ;  and  the  24 
&25  Vict.  c.  100  (offences  against  the  person),  s.  68. 

By  the  24  &  25  Vict.  c.  94,  s.  9, "  where  any  person  shall,  within  the 
jurisdiction  of  the  admiralty  of  England  or  Ireland,  become  an  acces- 
sory to  any  felony,  whether  the  same  be  a  felony  at  common  law  or 
by  virtue  of  any  act  passed  or  to  be  passed,  ana  whether  such  felony 
shall  be  committed  within  that  jurisdiction  or  elsewhere,  or  shall  be 
begun  within  that  jurisdiction  and  completed  elsewhere,  or  shall  be 
b^un  elsewhere  and  completed  within  that  jurisdiction,  the  offence  of 
such  person  shall  be  felony ;  and  in  any  indictment  for  any  such 
offence  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had 
been  committed  in  the  county  or  place  in  which  such  person  shall 
be  indicted,  and  his  offence  shall  be  averred  to  have  been  committed 
*  on  the  high  seas  f  provided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  government  of  her  majesty's 
land  or  naval  forces." 
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Offldnoes  committed  partly  at  sea  and  partly  on  land.     It  was 

formerly  matter  of  great  doubt,  whether  the  killing  of  one  who  died 
on  land  of  a  wound  received  at  sea  could  be  inquirea  of  either  by  the 
ordinary  commissioners  of  oyer  and  terminer,  or  by  the  admiral ;  1 
East,  P.  C.  365.  To  take  away  this  doubt,  the  2  Geo.  2,  a  21,  was 
passed,  which  was  repealed  by  tne  9  Geo.  4,  c.  31.  The  latter  statute 
*2571  *^^*^*^  again  repealed,  and  by  the  24  &  25  Vict  c.  100,  s.  10, 
-I  it  is  enacted  that  ^^  where  any  person  being  feloniously  stricken, 
poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place  out  of  Eng- 
land or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  in  England 
or  Ireland,  or  bein^  feloniously  stricken,  poisoned,  or  otherwise  hurt 
at  any  place  in  England  or  Ireland,  shall  die  of  such  stroke,  poisoning, 
or  hurt  upon  the  sea,  or  at  any  place  out  of  England  or  Ireland,  eveiy 
offence  committed  in  respect  of  any  such  case,  whether  the  same  shall 
amount  to  the  offence  oi  murder  or  manslaughter,  or  of  being  acces- 
sory to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  the  county  or  place  in  Ejigland  or  Ire- 
land in  wluch  such  death,  stroke,  poisoning,  or  hurt  sh^  happen,  in 
the  same  manner  in  all  respects  as  if  such  offence  had  been  committed 
in  that  county  or  place.'' 

This  section  would  not  apply  to  the  case  of  a  person  standing  on  the 
shore  and  firing  a  loaded  musket  at  a  cutter  on  the  high  seas,  which 
would  be  an  offence  committed  entirely  within  the  juri^iction  of  the 
admiralty ;  R.  v.  Coombe,  1  Lea.  C.  C.  388 ;  1  East,  P.  C.  367 ;  nor 
would  it  apply  to  the  case  of  a  foreigner  feloniously  struck  by  another 
foreigner  on  board  a  foreign  ship,  and  dying  on  land  in  England, 
which  is  not  an  offence  cognizable  oy  our  laws ;  R.  v,  Lewis,  Dearsley 
&  B.  C.  C.  182.    These  decisions  are  applicable  to  the  present  statute. 

Offoncefl  committed  abroad.  It  has  already  been  said  (mpraf  p. 
253)  that  the  question  whether  an  offence  committed  by  a  Bntish  sub- 
ject in  a  foreign  country  is  to  be  considered  as  an  offence  aeainst  the 
laws  of  this  country,  is  one  of  some  difficulty.  And  this  difficulty  is 
greater  with  respect  to  offences  committed  on  land  than  offences  com- 
mitted on  board  ship  within  foreign  dominions,  because  over  the  latter, 
if  they  are  offences  against  the  la^vs  of  our  country  at  all,  the  admiralty 
court  would  clearly  have  jurisdiction ;  but  with  respect  to  the  former, 
it  does  not  appear  that  any  of  the  criminal  courts  in  this  country,  all 
of  which  are  limited  to  some  part  of  the  Queen's  dominions,  could 
claim  jurisdiction  over  them,  even  if  on  general  principles,  they  were 
cognizible  here.  Mr.  Greaves  thinks  murder  would  be  triable 
by  the  court  of  the  constable  and  marehal,  according  to  the  forms  of 
the  dvil  law ;    Gr.  Stat  of  24  &  26  Vict.  p.  20. 

Some  information  on  this  subject  may  be  derived  from  the  American 
cases  which  are  collected  in  the  first  volume  of  Kent's  Comm.,  but  it 
must  be  borne  in  mind  that  it  is  fully  settled  that  the  criminal  coiuts 
of  that  country  have  no  common  law  jurisdiction  but  only  such  as  is 
conferred  upon  them  by  the  Acts  of  Congress. 

It  may  also  be  borne  in  mind  that  no  principle  of  international  law 
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is  in  any  way  violated  by  the  assumption  of  jurisdiction  in  these  cases ; 
for,  of  course^  the  British  tribunal  does  not  presume  to  act  until  the 
party  accused  comes  within  the  Queen's  dominions^  from  which  mo- 
ment the  question  becomes  one  entirely  of  municipal  law. 

In  the  case  of  S.  v,  Kohn,  a  Prussian  ship's  carpenter^  conspired 
at  Bamsgate  with  certain  other  Prussians  to  scuttle  a  Prussian  ship, 
either  on  the  high  seas  or  on  the  bar  of  Bamsgate  harbor.  The 
ship  was  scuttled  on  the  high  seas.  Kohn,  the  ship's  carpenter,  was 
indicted  for  a  conspiracy  to  cast  away  the  ship  with  intent  to  defraud 
the  underwriters,  and  also  (in  another  count)  for  a  conspiracy  with 
♦intent  to  defraud  generally.  The  question  left  to  the  jury  r:|cOKQ 
was  whether  it  was  agreed  and  consented  to  by  and  between  the  ^ 

Srisoner  and  any  other  person  at  Ramsgate,  that  the  ship  should  be 
estroyed  whether  at  sea  or  in  port  As  the  conspiracy  in  this  case 
was  in  the  alternative,  namely,  to  scuttle  either  on  the  high  seas,  or  on 
the  bar,  it  does  not  expressly  decide  the  question,  whether  a  conspiracy 
in  England  to  injure  on  the  high  seas  is  a  crime  when  all  the  parties 
are  foreigners ;  but,  upon  principle,  it  would  seem  that  such  a  conspi- 
racy ought  to  be  criminal,  for  a  conspiracy  may  be  a  crime,  although 
the  act  proposed  to  be  done  is  not  in  itself  a  crime,  and  thus  a  con- 
spiracy between  foreigners  in  England  to  injure  a  foreigner  out  of  the 
jurisdiction  might  be  a  crime  against  the  law  of  England,  though  the 
injury  itself  might  not  be  under  the  jurisdiction  of  English  law,  and 
in  that  sense,  not  criminal.     R.  v.  Kohn,  4  F.  <&  F.  68. 

T'o  a  certain  extent  the  matter  has  been  made  the  subject  of  l^s- 
lation ;  for  the  17  &  18  Vict  a  104,  s.  267  (supra,  p.  253),  applies  to 
offences  ashore  as  well  as  afloat ;  the  18  &  19  Vict  c.  91,  s.  21  (supra, 
p.  255)  applies  to  offences  committed  by  British  subjects  in  loreign 
ports ;  and  by  the  9  Greo.  4,  c.  31,  s.  7,  the  sovereign  was  empowered 
to  issue  commissions  to  try  persons  charged  in  England  with  any 
murder  or  manslaughter,  ^^  committed  on  land  out  of  the  imited  king- 
dom, whether  within  the  king's  dominions  or  without"  This  statute 
is  now  repealed,  and  by  the  24  &  25  Vict,  a  100,  a  9,  it  is  enacted 
that  ^' where  any  murder  or  manslaughter  shall  be  committed  on  land 
out  of  the  united  kingdom,  whether  within  the  Queen's  dominions  or 
without,  and  whether  the  person  killed  was  a  subject  of  her  majesty 
or  not,  every  offence  committed  by  any  subject  of  her  majesty,  in  re- 
spect of  any  such  case,  whether  the  same  shall  amount  to  the  offence 
of  murder  or  of  manslaughter,  or  of  being  accessory  to  murder  or 
manslaughter,  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  any  county  or  place  in  Eingland  or  Ireland  in  which  such 
person  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in 
all  respects  as  if  such  offence  had  been  actually  committed  in  that 
county  or  place ;  provided  that  nothing  herein  contained  shall  pre- 
vent any  person  m>m  being  tried  in  any  place  out  of  Enrfand  or  Ire- 
land for  any  murder  or  manslaughter  committed  out  of  England  or 
Ireland,  in  the  same  manner  as  such  persons  might  have  been  tried 
before  the  passing  of  this  Act"  Ajb  to  s.  4  of  the  above  act,  see  R.  v. 
Most,  post,  tit  "  Conspiracy."  , 
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As  to  the  extradition  of  criminals^  and  the  trial  of  criminals  sur- 
rendered by  foreign  states  in  this  countiy,  see  33  &  34  Vict  a  52 ; 
36  &  37  Vict.  c.  60 ;  44  &  46  Vict.  c.  69.  Ex  parte  Bouvier,  42  L. 
J.,  Q.  B.  17,  12  Cox,  C.  C.  Q.  B.  303 ;  R.  v.  Weil,  9  Q.  B.  D.  701.*  As 
to  the  depositions  taken  in  the  foreign  country,  see  33  &  34  Vict  a 
62,  s«  16,  ante,  p.  80. 

Property  fBloniously  taken  in  one  part  of  the  nnited  kingdom 
and  carried  into  another.  By  the  24  &  25  Vict  c.  96,  s.  114,  "If 
any  person  shall  have  in  his  possession  in  any  one  part  of  the  united 
kingdom  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  which  he  shall  have  stolen  or  otherwise  feloniously  taken 
in  any  other  part  of  the  united  kingdom,  he  may  be  dealt  with, 
indicted,  tried,  and  pimished  for  larceny  or  theft  in  that  part  of  the 
united  kingdom  where  he  shall  have  such  property,  in  the  same 
manner  as  if  he  had  actually  stolen  or  taken  it  in  that  part;  and  if 
♦2591  *^^^  person  in  any  one  part  of  the  united  kingdom  shall  re- 
-1  ceive  or  have  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever  which  shall  have  been  stolen  or  otherwise  felon- 
iously taken  in  any  other  part  of  the  united  kingdom,  such  person 
knowing  such  property  to  have  been  stolen  or  otherwise  feloniously 
taken,  he  may  oe  dealt  with,  indicted,  and  punished  for  such  ofience 
in  that  part  of  the  united  kingdom  where  he  shall  so  receive  or  have 
such  property,  in  the  same  manner  as  if  it  had  been  originally  estolen 
or  taken  in  that  part^' 

See  further  as  to  this  section,  tit  "  Receiving/' 

Venue  and  jurisdiction  of  the  Central  Criminal  Court.  By  the 
4  &  6  Will.  4,  c.  36,  s.  2,  the  jurisdiction  of  the  Central  Criminal 
Court  extends  over  all  offences  committed  within  the  city  of  London 
and  county  of  Middlesex,  and  those  parts  of  the  counties  of  Essex, 
Kent,  and  Surrey,  within  the  parishes  of  Barking^East  Ham,  West 
Ham,  Little  Ilforf,  Low  Layton,  Walthamstow,  Wanstead,  St  Mary 
Woodford,  and  Chingford,  in  the  county  of  E^sex ;  Charlton,  Lee, 
Lewisham,  Greenwich,  Woolwich,  Eltham,  Plumstead,  St  Nicholas 
Deptford,  that  part  of  St  Paul  Deptford  which  is  within  the  said 
county  of  Kent,  the  liberty  of  Kidbrook,  and  the  hamlet  of  Motting- 
ham  in  the  county  of  Kent ;  and  the  borough  of  Southwark,  the  par- 
ishes of  Battersea,  Bermondsey,  Camberwell,  Christchurch,  Clapham, 
Lambeth,  St  Mary  Newington,  Botherhithe,  Streatham,  Barnes,  Put- 
ney, and  that  part  of  St  Paul  Deptford  wfdch  is  within  the  said 
county  of  Surrey,  Tooting,  Graveney,  Wandsworth,  Merton,  Mort- 
lake,  Kew,  Richmond,  Wimbledon,  the  clink  liberty,  and  the  district 
of  Lambeth  palace,  in  the  county  of  Surrey. 

^  Extradition  wOl  not  be  ordered  where  the jpenon  aocosed  WM  not  in  the  State 
where  the  crime  was  committed,  and  is  not  a  ragitiye.  Indictment  for  erectingim- 
Bound  building8»  whereby  people  were  ii\jured.  Matter  of  Mitchell,  4  N.  T.  Grim.  Kepu 
696.  The  extradition  of  one  changed  with  a  crime  exonerates  his  baiL  People  fi 
Moore,  4  N.  Y.  Crim.  Eep.  205. 
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By  8,  3,  the  district  situated  within  the  limits  of  the  iurisdictfon 
thereinbefore  established  is  to  be  deemed  one  county  for  all  purposes 
of  venue,  local  description,  trial,  judgment,  and  execution  not  therein 
specially  provided  for ;  and  in  all  indictments  and  presentments  the 
venue  laia  in  the  margin  shall  be  "  Central  Criminal  Court,  to  wit,^' 
and  all  oiTences  and  material  facts  are  to  be  laid  to  have  been  com- 
mitted and  averred  to  have  taken  place  "  within  the  jurisdiction  of 
the  said  court  ;^'  and  see  also  9  &  10  Vict.  c.  24. 

Where  an  indictment  for  misdemeanor  was  preferred  at  the  Central 
Criminal  Court,  and  the  mai^inal  venue  was  '^  Central  Criminal  Court, 
to  wit,"  and  in  the  body  of  the  indictment  the  facts  were  stated  to  have 
taken  place  "  at  the  parish  of  St.  Mary,  Laml)eth,  Surrey,  within  the 
jurisdiction  of  the  said  court,"  and  the  indictment  was  removed  by 
ceriiorarif  it  was  held  that  the  trial  must  be  ^t  the  assizes  for  Surrey. 
R.  V,  Connop,  4  A.  &  E.  942,  31  E.  C.  L.  See  also,  as  to  the  venue 
of  the  Central  Criminal  Court,  R.  v,  Gr^ory,  1  Cox,  C.  C.  198 ;  14 
L.J.,  M.C.  82. 

An  indictment  for  misdemeanor  found  at  the  Central  Criminal 
Court  had  in  the  margin  the  words,  ^'  Central  Criminal  Court,"  and 
stated  that  M.  A.,  "  late  of  the  parish  of  St.  StepheUy  Ooleman-^ed, 
in  the  city  of  London,  and  within  the  jurisdiction  of  the  said  court, 
laborer,"  intending,  etc.,  on  etc.,  '^  at  the  parish  aforesaid,  and  within 
the  jurisdiction,"  etc.,  unlawfully,  etc. ;  alleging  the  offence  without 
further  statement  of  venue.  The  indictment  was  removed  by  cet*^ 
tiorari  and  tried  in  London,  and  the  defendant  was  convicted.  On 
motion  in  arrest  of  judgment ;  sembley  that  the  venue  assigned  to  the 
material  &ct  appeared  sufficiently  to  be  in  the  city  of  London ;  and 
*it  was  held,  assuming  this  to  be  otherwise,  that  the  defect  was  r*oaA 
only  want  of  a  proper  or  perfect  venue,  and  was  cured  by  the  L 
7  Geo.  4,  c.  64,  s.  20,  for  that  the  indictment  showed  jurisdiction  in 
the  court  at  nisi  prius  to  try  the  case  in  London.  R.  v.  Albert,  5  Q. 
B.  37,  48  E.  C.  ij.  An  indictment  was  laid  in  the  Central  Criminal 
Court,  the  venue  in  the  margin  being,  "  Central  Criminal  Court,  to 
wit,"  and  the  material  &ct6  being  laid  only  as  having  taken  place 
''  within  the  jurisdiction  of  the  said  court"  The  defendant  having 
removed  it  by  certiorari,  was  tried  at  nisi  prius  in  Middlesex  and 
found  guilty.  The  Court  of  Queen's  Bench  arrested  the  Jud^ent,  the 
description  of  place  not  being  made  sufficient  by  the  4  «  5  W  ill.  4,  a ' 
36,  s.  3,  in  cases  not  tried  at  the  Central  Criminal  Coiut,  and  the  de- 
fect not  being  cured  by  the  7  Geo.  4,  c.  64,  s.  20  (repealed),  the  Nisi 
Prius  Court  not  appearing  "  by  the  indictment,"  "  to  have  had  juris- 
diction over  the  offence."  The  court  refused  after  verdict  to  enter  a 
suggestion  for  a  trial  in  Middlesex,  nimo  pro  tunc.  And  sembk,  such 
an  application  would  not  be  granted  at  any  period.  An  indictment 
preferred  in  the  Central  Criminal  Court  should,  with  a  view  to  the 
possibility  of  its  removal,  contain,  besides  the  statutory  venue,  a  venue 
of  the  county  where  the  offence  really  took  place.  And  if  that  has 
not  been  done,  it  should  be  made  a  condition  of  the  removal  by  cerU' 
orari  that  the  defendant  consent  to  the  insertion.    R.  v.  Stow^l,  6  Q. 
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B.  44,  48  E.  C.  L.;  and  see  also  R.  v.  Gr^orjr,  7  Q.  B.  274,  53  E 

C.  L. ;  E.  V.  Hunt,  10  Q.  B.  925,  59  E.  C.  L. ;  17  L.  J.,  M.  C.  14  ; 
and  R.  v.  Smythies,  1  Den.  C.  C.  R.  498 ;  19  L.  J.,  M.  C.  31.  On  an 
indictment  found  bj  the  grand  jury  of  the  Central  Criminal  Court  for 
perjury  committed  in  London,  within  the  jurisdiction  of  the  Central 
Criminal  Court,  and  which  was  afterwards  removed  by  certiorari  into 
the  Queen's  Bench  at  Westminster,  and  Middlesex  was  specified  in  the 
certiorari  as  the  county  in  which  the  indictment  should  oe  tried,  and 
the  jury  were  taken  from  that  county,  it  was  held  that  the  Court  of 
Queen's  Bench  in  Westminster  had  a  discretion  to  name  in  the  certijo- 
rari  the  county  or  jurisdiction  in  which  the  trial  was  to  take  place,  and 
that  by  the  jurors  summoned  from  that  jurisdiction,  the  same  issues 
could  be  tried  that  would  have  been  tried  in  London  in  the  Central 
Criminal  Court,  had  the  indictment  not  been  removed.  R.  v.  Castro, 
6  Ap.  Ca.  229  ;  60  L.  J.  (H.  L.)  497.  By  the  19  &  20  Vict,  c  16, 
tlie  Court  of  Queen's  Bench  has  power  to  order  certain  offenders, 
against  whom  indictments  have  been  found  for  felonies  or  misdemean- 
ors committed  out  of  the  jurisdiction  of  the  Central  Criminal  Court, 
and  which  indictments  have  been  removed  by  certiorari,  to  be  tried  at 
the  Central  Criminal  Court  By  46  &  47  Vict  c  51,  s.  50,  indict- 
ments for  offences  under  the  Corrupt  Practices  Prevention  Acts,  may, 
under  certain  circumstances,  be  tried  at  the  Central  Criminal  Court 
For  other  oases  of  venue  in  particular  offences,  see  index,  tit  "  Venue." 

Change  of  venue.  When  a  &ir  and  impartial  trial  cannot  be  had 
in  the  county  where  the  venue  is  laid,  the  Court  of  King's  Bench  (the 
indictment  being  removed  thither  by  certiorari,  ante,  p,  196),  will, 
upon  an  affidavit  stating  that  &ct,  permit  a  suggestion  to  be  entered 
on  the  record,  so  that  me  trial  may  be  had  in  an  adjacent  county. 
Good  ground  must  be  stated  in  the  affidavit,  for  the  belief  that  a  &ir 
trial  cannot  be  had.  R  v.  Clendon,  2  Str.  911 ;  R.  v.  Harris,  3  Burr. 
1330 ;  1  W.  Bl.  378.^  This  suggestion  need  not  state  the  fecta  from 
which  the  inference  is  drawn^  t^t  a  &ir  trial  cannot  be  had.  R.  v. 
»2nl  *-'^'^*>  3  B.  &  A.  444,  5  E.  C.  L.  This  suggestion  when 
J  entered  is  not  traversable.  1  Chitty  Crim.  Law,  201.  And 
the  venue  in  the  indictment  remains  the  same,  the  place  of  trial  alone 
beine  changed.  Id.  In  R.  t?.  Casey,  13  Cox,  C.  C.  R.  (Irish)  614, 
whidi  was  a  case  of  libel,  the  Court  of  Crown  Cases  reserved,  appear 
to  have  been  of  opinion  that  the  venue  in  a  criminal  case  will  not  be 
changed,  but  in  two  subsequent  cases  of  murder  the  Court  of  Queen's 
Bendi  in  Ireland  changed  the  venue  on  the  ground  that  an  impartial 

^  People  V.  Sammifl,  6  Thomp.  &  C.  (N.  Y.)  828.  Change  of  venue  is  in  the  discre- 
tion of  the  oonrt.  People  v.  Peidae^  49  Gel.  425  j  Dulany  v.  State,  45  Md.  99.  It  ib 
proper  to  be  made  when  reasonable  and  claimed  in  good  faith.  Johiwon  v.  Oommon- 
wealth,  82  Ky.  116.  The  convenience  of  Mritnesseri  should  be  considered.  Hall  v. 
Central  Pacific  R.  R.  Co.,  49  CaL  454.  Any  step  taken  by  the  defendant  in  the  new 
Tenoe  is  a  waiver  of  defects.  Flagg  v.  Roberts,  67  111.  485.  In  oUectinff  to  a  change 
of  venue,  the  proper  practice  is  to  move  to  remand.  Johnson  v.  Von  ^ttler,  66  IJL 
63.  An  agreement  to  a  change  of  venue  to  be  tried  at  the  next,  term,  does  not  estop 
a daim fcipoontimiaaoe.    St.  Louis  1:. R.  Co. «. Teten,  68 DL 144. 
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trial  oould  not  be  had,  and  no  reference  seems  to  have  been  made  to 
the  previous  case.  R.  r.  McEneany,  14  Cox,  C.  C.  87  ;  R.  v.  Walter, 
Id.  579.  It  is  only,  however,  in  case  of  misdemeanor  that  the  Court 
of  King's  Bench  will,  in  general,  award  a  venire  to  try  in  a  foreign 
country,  though  cases  may  occur  in  which  the  court  would  cliange  the 
venue  in  felony.  R.  v.  Holden,  5  B.  &  Ad.  347,  27  E.  C.  L. ;  2  Nev. 
&  M.  167.  And  even  in  cases  of  misdemeanor,  the  court  has  not  ex- 
ercised its  discretionary  power,  unless  there  has  been  some  peculiar 
reason  which  mad^  the  case  almost  one  of  necessity.  Id.  Upon  an 
indictment  for  a  misdemeanor,  the  application  to  change  the  venue 
ought  to  be  made  before  issue  joineo.  R.  v,  Forbes,  2  Dowl.  P.  C. 
440.* 

As  to  removing  indictments  into  the  Central  Criminal  Court,  see  19 
&  20  Vict.  c.  16,  mpra. 

*  It  IB  too  late  after  the  jury  are  sworn.    People  v,  Cotta,  49  Cal.  169. 
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rAOB 

By  private  penoDB  at  oommon  Uw    •••••••  262 

by  statute •       •  263 

By  peace  offieer  without  warrant  at  common  law      •       •       •       •  263 

byatatnte    •       •       •       t       •  365 

By  private  persons  at  oommon  law.  At  common  law  all  private 
persons  are  justified,  without  a  warrant,  in  apprehending  and  detain- 
ing until  they  can  be  carried  before  a  magistrate  aUpersons  found  com- 
mitting or  attempting  to  commit  a  felony.  B.  v.  Hunt,  1  Moo.  C.  C. 
93.* 

But  in  cases  of  suspicion  of  felony,  and  in  cases  of  offences  less  than 
felony,  a  private  person  has  at  common  law  no  right  to  apprehend 
offenders.  Fost  318.  Whether  or  not  a  private  person  may  arrest  a 
person  who  stands  indicted  for  felony,  does  not  appear  to  be  well  set- 
tled. Lord  Hale  inclines  to  the  opinion  that  the  protection  does  not 
extend  to  a  private  person  in  such  case,  because  a  person  innocent  may 
be  indicted,  and  because  there  is  another  ^vay  of  bringing  him  to  answer, 
viz.,  process  of  capias  to  the  sheriff,  who  is  a  known  responsible  officer. 
2  Ilale,  P.  C.  84.  The  reasoning  of  Mr.  East,  however,  is  rather  in 
favor  of  the  protection.  It  may  be  urged,  he  observes,  that  if  the  fiw;t 
of  the  indictment  found  against  the  party  be  known  to  those  who 
endeavor  to  arrest  him,  in  order  to  bring  liim  to  justice,  it  cannot  be 
truly  said,  that  they  act  upon  their  own  private  suspicion  or  authority, 
and  therefore  they  ought  to  have  equal  protection  with  the  ordinary 
ministers  of  the  law.  At  any  rate,  it  is  a  good  cause  of  arrest  by  pri- 
vate persons  if  it  may  be  made  without  the  death  of  the  felon.  (Dal- 
ton,  c.  170,  8.  6.)  •  And  if  the  fact  of  the  prisoner's  guilt  be  neoeasary 
for  their  complete  justification,  the  bill  of  indictment  found  by  the 
grand  jury  would  (he  conceives)  for  that  purpose,  be  primdfcune  evi- 
dence of  the  fact,  till  the  contrary  should  be  proved.  1  East,  P.  C. 
300. 

Where  a  breach  of  the  peace  is  actually  being  committed  any  private 
person  may  interfere  to  prevent  it,  even  though  no  felony  be  committed 
or  attempted,  after  projxjr  warning,  and  calling  upon  the  parties  to  de- 
sist. Fost  272,  311.  And  as  they  may  take  all  necessary  measures 
to  end  the  breach  and  to  prevent  its  reciurenoe,  they  may  apprehend 
and  detain  any  persons  taking  part  in  the  disturbance.  Whether  or 
no,  when  all  danger  of  any  further  breach  is  over,  no  felony  having 
been  committed,  they  are  bound  to  set  at  liberty  the  persons  in  their 
custody,  or  whether  they  may  take  them  before  a  magistrate,  or  give 
them  into  the  custody  of  a  peace  officer,  does  not  appear  to  have  been 
discussed. 

>  Kennedy  v.  Bute,  107  Ind.  144. 
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It  is  said  by  Hawkins  that  at  oommon  law  every  private  person 
may  arrest  any  suspicious  night  walker^  and  detain  him  till  he  give 
a  good  aooount  of  himself.  Hawk.  P.  C.  b.  2,  c.  13^  s.  6.  But  this 
'''would  be  an  authority  even  more  general  than  that  of  peace  r^nn^ 
officers  {infra,  p.  264)^  and  the  passage  is  not  law.  See  1  Kus.  ^ 
on  Cri.  5th  ed.  726. 

By  private  persons  by  statute.  By  tibe  24  &  25  Vict  a  96 
(larceny),  s.  103,  "  Any  person  found  committing  any  offence  punish- 
able either  upon  indictment  or  upon  summary  conviction,  by  virtue  of 
this  act,  except  only  the  offence  of  angling  in  the  daytime,  may  be 
immediately  apprehended  without  a  warrant  by  any  person  and  forth- 
with taken,  together  with  such  property,  if  any,  before  some  neighbor- 
ing justice  of  the  peace,  to  be  dealt  with  according  to  law ;  and  if  any 
credible  witness  shall  prove  upon  oath  before  a  justice  of  the  peace  a 
reasonable  cause  to  suspect  that  any  person  has  in  his  possession  or 
on  his  premises  any  property  whatsoever  on  or  \vith  respect  to  which 
any  offence  punishable  either  by  indictment  or  by  summary  con- 
viction, by  virtue  of  this  act,  shall  have  been  committed,  tlie  justice 
may  grant  a  warrant  to  search  for  such  property,  as  in  the  case  of 
stolen  goods ;  and  any  person  to  whom  any  property  shall  be  offered 
to  be  sold,  pawned,  or  delivered,  if  he  shall  nave  reascmable  cause  to 
suspect  that  any  such  offence  has  been  committed  on  or  with  resiiect 
to  such  property,  is  hereby  authorized  and,  if  in  his  power,  is  required 
to  apprehend  and  forthwith  to  take  before  a  justice  of  the  peace  tlie 
party  offering  the  same,  togetlier  with  such  property,  to  be  aealt  with 
according  to  law.'*- 

By  the  24  &  25  Vict.  c.  99  (coinage),  s.  31,  "  It  shall  be  lawful  for 
any  person  whatsoever  to  apprehend  any  person  who  shall  be  found 
committing  any  indictable  offence,  or  any  high  crime  and  offence, 
or  crime  and  offence  against  this  act,  and  to  convey  or  deliver  him 
to  some  peace  officer,  constable,  or  officer  of  police,  in  order  to  his 
being  conveyed,  as  soon  as  reasonably  mav  be,  before  a  justice  of  tlie 
peace,  or  some  other  proper  officer,  to  be  dealt  with  according  to  law.'* 

By  the  24  &  25  Vict  c.  97  injuries  to  property),  s.  61,  "Any 
person  found  committing  any  onence  against  this  act,  whedier  the 
same  be  punishable  upon  indictment  or  upon  summaiy  conviction,  may 
be  immediately  hpprenended  without  a  warrant,  by  any  peace  officer, 
or  the  owner  of  me  property  injured,  or  his  servant,  or  any  person 
atUhorized  by  him,  and  forthwith  taken  before  some  neighboring  justice 
of  the  peace  to  be  dealt  with  according  to  law.^' 

By  me  14  &  15  Vict  c.  19,  s.  11, "  It  shall  be  lawful  for  any  person 
whatsoever  to  apprehend  any  person  who  shall  be  found  committing 
any  indictable  offence  in  the  mght,  and  to  convey  him  or  deliver  him 
to  some  constable  or  other  peace  officer,  in  order  to  his  being  conveyed, 
as  soon  as  conveniently  may  be,  before  a  justice  of  peace,  to  be  dealt 
with  according  to  law.'' 

So  also  in  the  Rural  Police  Act,  10  &  11  Vict  c.  89,  s.  15 
{infra,  p.  264),  persons  found  committing  offences  against  that  act 


376  APPBEHENBIOK  OF  OFFENDERS* 

may  be  apprehended  by  the  owner  of  the  property,  on  or  in  respect  to 
which  the  offence  is  committed,  or  his  servant,  or  any  person  authorised 
by  him. 

By  9  Geo.  4,  c.  69,  s.  2,  owners  and  occupiers  of  land  and  their 
gamekeepers,  etc.,  have  power  to  arrest  persons  committing  offences 
under  that  act     See  the  section,  post,  tit.  "  Game." 

By  peace  officer  without  warrant  at  common  law.  ThiPt  power  of  a 
*2r41  *P^*^^  officer  to  apprehend  and  detain  offenders  is  much  greater 
-I  than  that  of  private  persons.  For  they  may  exercise  all  the 
powers  of  the  latter,  and  their  right  to  apprehend  persons  indicted  for 
felony  is  undoubted.  1  East,  P.  C.  298,  300.  And  they  may,  which 
private  persons  cannot  do,  apprehend  persons  on  a'rea6onable9U8pieion 
of  felony.  Samuel  v.  Payne,  Dougl.  359 ;  1  East,  P.  C.  301 ;  2  Hale, 
P.  C.  83,  84,  89.  Although  no  felony  has  been  committed,  Beckwith 
V.  Philby,  6  B.  &  C.  635,  13  E.  C.  L. 

What  is  a  reasonable  suspicion  of  felony  cannot,  of  course,  be  stated 
with  precision.  But  it  has  always  been  considerol  that  a  charge  of 
felony  by  a  person  not  manifestly  unworthy  of  credit,  is  sufficient  to 
justify  the  apprehension.  1  East,  P.  C.  302.  The  peace  officer  should 
also  make  such  inquiries  as  his  experience  teaches  him  are  best  suited 
to  ascertain  the  nature  of  the  offence,  and  there  are  few  that  are 
without  special  directions  how  to  act  in  such  cases.  In  cases  of 
misdemeanors  a  warrant  must  l>e  procured  and  produced  if  required. 
See  Codd  v.  Cabe,  1  Ex.  D.  352 ;  45  L.  J.,  M.  C,  101 ;  pod,  tit 
"Murder." 

Whether  a  constable  or  other  peace  officer  is  warranted  in  arresting 
a  person  after  a  bi*each  of  the  lyesce  has  been  committed,  is  a  point 
which  has  occasioned  some  doubt  There  are,  indeed,  some  authori- 
ties, to  tlie  effect  that  the  officer  may  arrest  the  party  on  the  charge 
of  another,  though  the  affray  is  over,  for  the  purpose  of  brining  him 
before  a  justice,  to  find  security  for  his  appearance.  2  Hale,  P.  C.  90 ; 
Hancock  v.  Sandham,  Williams  v.  Dempsey,  1  East,  P.  C.  306  (n). 
But  the  bettor  opinion  was  always  said  to  be  the  other  way.  1  East, 
P.  C.  305;  Hawk.  b.  2,  c.  12,  s.  20 ;  1  Russ.  on  Cri.  5th  ed.  394,  724. 
See  Timothy  r.  Simpson,  1  C  M.  &  R.  757 ;  R.  v.  Carey,  14  Ck)x,  C. 
C  214.  And  it  was  so  expressly  decided  in  R.  v.  Walker,  1  Dears.  C. 
C.  R.  358 ;  23  L.  J.,  M.  C.  123 ;  there  the  prisoner  had  assaulted  a 
police  constable,  who  went  a^vay,  and  after  two  hours'  time  returned 
and  took  him  into  custody  ;  the  court  held,  that  this  was  an  unlawful 
apprehension.  Pollock,  C.  B.,  said,  "The  assault  for  which  the 
prisoner  might  have  been  apprehended  was  committed  some  time  before, 
and  there  was  no  continued  pursuit  The  interference  of  the  officer, 
therefore,  was  not  for  the  purpose  of  preventing  an  affiray,  or  of 
arresting  a  f)erson  whom  he  haa  seen  recently  committing  an  assault 
The  apprehension  was  so  disconnected  from  the  offence  as  to  render 
it  unlawful."  A  police  constable  having  been  struck  by  the  prisoner 
went  for  assistance,  and  after  an  interval  of  an  hour  returned  with 
three  other  constables,  when  he  found  the  prisoner  at  home  and  the 
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door  closed  ;  and  after  another  interval  the  consteoJes  fbroed  the  door 
open  and  endeavored  to  apprehend  the  prisoner,  who  resisted  and 
wounded  the  prosecutor,  but  was  at  last  apprehended  The  court 
held,  that  as  there  was  no  danger  of  any  renewal  of  the  original  dis- 
turbance, and  a3  the  facts  of  the  case  did  not  constitute  a  fresh  pursuit, 
the  arrest  was  ill^al.  K  v.  Marsden,  L.  R.  1  C.  C.  R.  131,  37  L. 
J.,  M.  a  80. 

In  R.  V.  Light,  Dears^  &  B.  C.  C.  332,  the  defendant  was  con- 
victed on  an  indictment  charging  him  with  assaulting  a  constable  in 
the  execution  of  his  duty.  It  apjpeared  that  the  constable,  whilst 
standing  outside  of  the  defendant's  house,  saw  him  take  up  a  shovel, 
and  hold  it  in  a  threatening  attitude  over  his  wife's  head,  and  heard 
him  at  the  same  time  say,  ^^  If  it  was  not  for  the  policeman  outside 
I  would  split  your  head  open."  About  twenty  minutes  after  the 
♦defendant  left  the  house,  saying  that  he  would  leave  his  house  VMat^ 
altogether,  and  he  was  then  taken  into  custody  by  the  police-  ^ 
man,  who  had  no  warrant  It  was  on  this  apprehension  that  the 
assault  took  place,  and  it  was  held  that  the  policeman  was  justified 
under  the  circumstances  in  apprehending  the  defendant,  and  that  the 
conviction  was  right.  The  court,  no  doubt,  in  this  case,  were  strongly 
actuated  by  the  feeling  that  the  policeman,  as  always  happens  on  such 
occasions,  is  placed  in  a  very  dimcult  position.  When  a  man  has  re- 
cently committed  an  act  of  violence,  the  court  might  very  welj  be  ex- 
tremely unwilling  to  say  that  in  no  view  could  the  peace  officer  reash 
onably  believe  that  he  was  about  to  commit  another  similar  act,  and  so 
be  justified  in  apprehending  him.  Much,  in  such  a  case,  ought  to  be 
presumed  in  fiivor  of  an  officer  of  justice,  and  it  is  a  point  upon 
which  the  opinion  of  the  jury  might  be  very  properly  taken.  See 
Baynes  v.  Brewster,  11  L.  J.,  M.  C.  5,  which  is  in  accordance  with  this 
view. 

By  peaoe  offloer  without  warrant  by  statute.  By  the  24  &  25 
Vict.  c.  96  (larceny),  s.  104,  "  Any  constable  or  peaoe  officer  may  take 
into  custody,  without  warrant,  any  person  whom  he  shall  find  lying  and 
loitering  in  any  highway,  yard,  or  other  place,  during  the  night,  and 
whom  he  shall  have  good  cause  to  suspect  of  having  committed,  or 
being  about  to  commit  any  felony  against  this  act,  and  shall  take  such 
person,  as  soon  as  reasonably  may  be,  before  a  justice  of  the  peace,  to 
De  dealt  with  according  to  law.'' 

Similar  provisions  are  contained  in  the  24  &  25  Vict  c.  97  (injuries 
to  property),  s.  57,  and  the  24  &  25  Vict  c.  100  (offences  against  the 
person),  s.  66. 

A  policeman  acting  under  these  sections  may  be  asked  generally 
whether  he  had  cause  to  saspect  a  person  whom  he  had  arrested,  in 
order  to  show  that  the  arrest  was  in  execution  of  the  constable's  duty, 
but  he  cannot  be  asked  in  his  examination  in  chief  what  were  the  par- 
ticular grounds  upon  which  his  suspicion  was  founded  when  they  did 
not  form  mrt  of  the  transaction  itself.  R.  v,  Tuberfield,  L.  &  C.  496 ; 
34  L.  J.,  M.  C.  20 ;  and  arde^  p.  103. 

By  the  Metropolitan  Police  Act,  10  Geo.  4,  c.  44,  s,  7^  it  is  enacted 
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^^  that  it  shall  be  lawful  for  any  man  belon^ng  to  the  said  polioe  force, 
during  the  time  of  his  being  on  duty,  to  apprehend  all  loose,  idle,  and 
disoroerly  persons,  whom  he  shall  find  disturbing  the  public  peace,  or 
whom  he  shall  have  just  cause  to  suspect  of  any  evil  ctesigns."  * 

By  the  Metropolitan  Police  Act,  the  2  &  3  Vict,  a  47,  s.  65,  "it 
shall  be  lawful  for  any  constable  belonging  to  the  metropolitan  police 
force  to  take  into  custody,  without  warrant,  any  person  wno,  within  the 
limits  of  the  metropolitan  police  district,  shall  be  charged  by  any  other 
person  with  committing  any  aggravated  assault,  in  every  case  in  which 
such  constable  shall  liave  good  reason  to  believe  that  such  assault  has 
been  committed,  although  not  tcithin  the  view  of  such  cmuiahley  and 
that  by  reason  of  the  recent  commission  of  the  offence  a  warrant  could 
not  have  been  obtained  for  the  apprehension  of  the  offender."  See 
also  ss.  64,  64,  and  66  of  the  same  statute. 

So  by  the  Rural  Police  Act,  10  &  11  Vict.  c.  89,  s.  15,  "  any  person 
foukid  committing  any  offence  punishable  either  upon  indictment,  or  as 
a  misdemeanor  upon  summary  conviction,  by  virtue  of  this  or  the 
special  act,  miur  be  taken  into  custody,  without  a  warrant,  by 
*2661  *^^y  ^^  ^^®  ^^^  constables,  or  may  be  apprehended  by  the 
J  owner  of  the  property  on  or  with  respect  to  which  the  onenoe 
is  committed,  or  by  his  servant  or  any  person  authorized  by  him,  and 
may  be  detained  until  he  can  be  delivered  into  the  custody  of  a  con- 
stable ;  and  the  person  so  arrested  shall  be  taken,  as  soon  as  con- 
veniently may  be,  before  some  justice  to  be  examined  and  dealt  with 
according  to  law :  provided  always,  that  no  person  arrested  under  the 
powers  of  this  or  the  special  act  shall  be  detained  in  custody  by  any 
constable  or  other  officer,  without  the  order  of  some  justice,  longer 
than  shall  be  necessary  for  bringing  him  before  a  justice,  or  than  fprty 
hours  at  the  utmost.'' 

By  the  27  &  28  Vict.  c.  47,  which  contains  provisions  as  to  licences 
to  be  granted  to  convicts,  it  is  provided  (s.  6),  that  any  constable  or 
police  officer  may  without  warrant  take  into  custody  any  holder  of 
such  licence  "whom  he  may  reasonably  suspect  of  having  committed 
any  offence,  or  having  broken  any  of  the  conditions  of  his  licence,  and 
may  detain  him  in  custody  until  he  can  be  taken  before  a  justice  of  the 
peace  or  other  competent  magistrate,  and  dealt  with  according  to  law/' 

By  the  34  &  35  Vict  c.  112,  ss.  3,  7,  the  "  Prevention  of  Crimes 
Act,''  a  constable  may  apprehend  without  warrant  a  convict  who  ap- 
pears to  him  to  be  getting  his  living  by  dishonest  means,  or  who  is 
guilty  of  any  offence  under  s.  7. 

As  to  the  absence  or  invalidity  of  a  warrant  affording  ground  of  de- 
fence, see  tit  "  Murder."  * 

*  An  officer  is  not  goiltj  of  an  assault,  if  in  good  faith  he  arrests  a  man  whom  he 
believes  to  be  drui&,  unless  he  uses  unnecessary  force.  That  the  man  was  con- 
victed of  drunkenness,  is  not  conclusive.  He  can  prove  he  was  not  Commonwealth 
V.  Cheney,  8  Crim.  Law  Mag.  9.  In  a  civil  action,  the  officer  is  liable  if  the  man  isnoi 
drunk.    Phillips  v.  Fadden,  125  Mass.  198. 

'  Where  a  statute  authorizes  an  officer  to  arrest  without  a  warrant  it  is  murder  if 
the  person  arrested  kill  him  in  resisting  the  arrest.  Ballard  v.  State,  43  Ohio,  340. 
But  in  cases  where  a  warrant  is  necea«!ary,  it  must  be  in  the  actual  possession  of  the 
officer,  who  must  show  it  upon  demand.  It  is  not  sufficient  that  it  has  been  issued. 
People  V.  Shanlej,  4  N.  Y.  Crim.  Rep.  472. 
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At  oommon  law*  It  seems  very  doubtful  how  &r  abduction  was 
in  any  case,  an  offence  at  common  law.  Of  course,  if  the  woman  did 
not  consent,  there  would  be  an  assault  upon  her:  if  she  consented^ 
but  those  having  lawful  charge  of  her  resisted,  and  force  were  used, 
there  would  be  an  assault  upon  them.  A  conspiracy  also  to  seduce 
would  be  an  offence  at  common  law,  or  to  induce  an  unchaste  woman 
to  become  a  prostitute,  R.  v.  Howell,  4  F.  &  F.  160  All  the 
authorities  usually  quoted  to  show  that  this  is  an  offence  at  common 
law,  may  be  explained  on  one  or  other  of  these  grounds.^     See  R.  v. 

^  Procuring  the  intoxication  of  a  sailor  with  the  design  of  getting  him  on  ship- 
board without  liis  consent,  and  taking  him  on  board  in  tlmt  conoition,  is  kidnapping, 
Hadden  v.  People,  25  N.  Y.  373.  8. 

An  indictment  for  seducing  an  unmarried  female,  must  allege  and  proye  that  such 
female  was  of  preyious  chaste  character.  Such  proof  may  be  shown  prima  facie  by 
presumption  from  other  facts.  People  v.  Boderigas,  49  Cal.  9.  The  prior  unchastity 
of  the  prosecutrix  may  be  shown  oy  the  defence.  State  v,  Patterson,  88  Mo.  88. 
Oyerruung  State  v,  Brassfield,  81  Mo.  151.  Where  an  indictment  charses  two 
offences  the  State  need  not  elect  But  when  the  prosecutrix  has  testified  to  the  first, 
she  is  incompetent  to  proye  the  second,  since  her  eyidence  shows  that  when  it  was 
committed  she  was  no  longer  chaste.  Cook  v.  People,  2  Thomp.  &  C.  404.  Where 
the  offence  charged  is  the  last  of  seyeral  similar  acts,  the  jury  may  consider  them  as 
the  elements  of  one  wrong.  Hayroond  r.  Saucer,  84  Ind.  3.  On  eyidence  to  impeach 
the  chastity  of  the  female.  White  r.  Murtland,  71  111.  250 ;  Loye  v.  Masoner,  6 
Baxter,  (Tenn.)  24.  On  the  eyidence  necessary  to  sustain  an  action  for  seduction. 
Wood  V.  State,  48  Ga.  192 ;  Wilson  p.  State,  58  6a.  358.  Proof  that  after  the  alleged 
seduction  the  female  has  had  illicit  intercourse  with  another  is  inadmissible.  Boyce  v. 
People,  55  N.  Y.  644.  See  under  Michi^m  statute  as  to  eyidence  to  impeach  chastity 
of  tne  woman.  People  t».  Brewer,  27  Mich.  134.  ^Vhepe  after  a  prior  act  of  un- 
chastity a  woman  reforms  she  regains  the  protection  of  the  statute,  unless  the  repe- 
titions are  frequent  and  the  interyals  of  reformation  short.  People  v.  Clark,  33  Mich. 
112.  Under  Indiana  statute  the  pecuniary  circumstances  of  the  woman  is  admissible 
on  the  question  of  compensatory  damages.  Wilson  v.  Shepyer,  80  Ind.  275.  See 
Whit«  V.  Murtland,  71  111.  250.      Also  mat  the  married  life  of  the  woman  was  on- 
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Lord  Grey,  3  S.  Tr.  519;  R  v.  Mears,  2  Den.  C.  C.  79;  1  East,  R  C. 
460;  1  Russ.  by  Gr.  401 ;  Hawk.  P.  C.  b.  1,  c  41,  s.  8. 

By  statute.  The  various  statutes  formerly  directed  against  this 
ofence  were  the  3  Hen.  7,  c.  2;  29  Eliz.  c.  9;  4  &  6  P.  &  M.  c.  8; 
1  Geo.  4,  c.  115,  and  the  9  Geo.  4,  c.  31.  All  these  statutes  are  now 
repealed,  and  the  provisions  relating  to  the  oifenoe  are  oontained  in 
the  24  &  25  Vict,  a  100. 

Abduction  of  a  woman  against  her  will  from  motives  of  lucre. 
By  section  53,  "  where  any  woman  of  any  age  shall  have  any  interest^ 
whether  l^al  or  equitable,  present  or  future,  absolute,  conditional,  or 
contingent  in  any  real  or  personal  estate,  or  shall  be  a  presumptive 
heiress  or  co-heiress,  or  presumptive  next  of  kin,  or  one  of  the  pre- 
sumptive next  of  kin,  to  any  one  having  sudi  interest,  whosoever 
shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against 
her  will,  with  intent  to  marry  or  carnally  know  her,  or  to  cause  her 
♦2681  **^  ^  married  or  carnally  known  by  any  other  person,  shall  be 
J   guilty  of  felony,''     For  the  punishment,  see  tlie  next  provision* 

Abduction  of  a  girl  under  age  against  the  will  of  her  guardian* 
By  the  same  section,  ^'Whosoever  shall  fiaudulently  allure,  take  away 
or  detain  such  woman,  being  under  the  age  of  twenty-one  years,  out 
of  the  possession  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawfid  care  or  charge  of  her,  with  intent 
to  marry  or  carnally  know  hei",  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years,  and  not  less  than  three  [now  five]  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 

Offender  incapable  of  taking  property.  By  the  same  section, 
"Whosoever  shall  be  convicted  of  any  offence  against  this  section, 
shall  be  incapable  of  taking  any  estate  or  interest,  l^al  or  equitable, 
in  any  real  or  personal  property  of  such  woman,  or  in  which  she  shall 

happy,  in  an  action  erim,  wn,  Daooe  v.  McBride,  43  Iowa,  624 ;  Hadley  vi  Heywood, 
12i  Mass.  236.  Seduction  under  a  promise  of  marriage  is  a  statutory  oflenoe.  Con- 
sent must  have  been  given  in  consideration  of  the  promise.  Evidence  on  the  part  of 
the  people  that  the  prisoner  subsequent  to  the  seduction  had  refused  to  marry  the 
prosecutrix  is  inadmissible.  Cook  r.  People,  2  Thomp.  <&  C.  404.  The  promise  of  mar- 
riage need  not  be  in  any  set  form.  State  r.  Brinkhaua,  34  Minn.  285.  An  indictment  for 
seduction  need  not  state  the  facta  constituting  the  seduction.  State  v.  Conkright,  68 
Iowa,  338.  But  the  indictment  must  allege  a  seduction,  not  merely  an  illicit  connec- 
tion. Commonwealth  v.  Schull,  1  County  Ct  B.  (Pa.)  52.  See  Rice  v.  Commonwealth, 
100  Pa.  St.  28 ;  Commonwealth  v,  Bieroe,  27  Conn.  310 ;  West  v.  State,  1  Wis.  198. 
Evidence  of  an  abortion  consequent  on  the  seduction,  if  said  abortion  is  averred  in  the 
declaration,  may  be  introduced  at  the  triaL  White  v,  Murtland,  71  IlL  250.  The  fiici 
that  the  defencmnt  offered  to  marry  the  woman  after  the  action  was  brought  is  immate- 
rial. White  V,  Murtland,  71  lU.  250.  Seduction  is  a  higher  oflenoe  than  adultery  or  forni- 
cation. Under  an  indictment  for  the  former  the  jury  may  find  the  defendant  guil^ 
d  the  latter.    Woc^d  ^'  State,  48  Qa.  192 ;  Bice  v.  Commonwealth,  102  Pa.  St.  &8. 
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liave  any  such  interest,  or  which  shall  come  to  her  as  such  heiress,  co- 
heiress, or  next  of  kin  as  aforesaid ;  and  if  any  such  marriage  as 
aforesaid  shall  have  taken  place,  such  property  shall,  upon  such  con- 
viction, be  settled  in  such  manner  as  the  Court  of  Chancery  in  Eng- 
land or  Ireland  shall  upon  any  information  at  the  suit  of  the  Attorney- 
Greneral  appoint/' 

Taking  away  a  woman  by  foroe,  with  intent  to  marry  or  car- 
nally know  hep.  By  section  64,  "Whosoever  shall  by  force  take 
away  or  detain  a^inst  her  will  any  woman,  of  any  ace,  with  intent 
to  marry  or  carnally  know  her,  or  to  cause  her  to  be  mamed  or  carnally 
known  by  any  other  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  [now  five]  years,  or  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor/' 

Abduction  of  a  girl  under  sixteen  years  of  age.  By  section  65, 
"Whosoever  shall  unlawfully  take  or  cause  to  be  taken  any  unmarried 
girl,  being  under  the  age  of  sixteen  years,  out  of  the  possession  and  against 
me  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor.'^  ^ 

Taking  or  enticing  away  children  under  fourteen  years  of  age. 
By  section  56,  "  Whosoever  shall  unlawfully,  either  by  force  or  fraud, 
lead  or  take  away,  or  decoy  or  entice  away  or  detain,  any  child  under 
the  age  of  fourteen  years,  with  intent  to  deprive  any  parent,  ^ardian, 
or  other  person  having  the  lawful  care  or  charge  of  sudi  child  of  the 
possession  of  such  child,  or  with  intent  to  steal  any  article  upon  or 
about  the  person  of  such  child,  to  whomsoever  such  article  may 
belong,  and  whosoeveo  shall,  with  any  such  intent,  receive  or  harbor 
any  such  child,  knowing  the  same  to  liave  been  by  force  or  fraud  led, 
♦taken,  decoyed,  enticed  away  or  detained  as  in  this  section  be-  r*o/»q 
'  fore  mentioned,  shall  be  guilty  of  felony,  and  being  convicted  L 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  [now  five]  years— or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping ;  provided  that  no 
person  who  shall  Imve  claimed  any  right  to  the  possession  of  such 
child,  or  shall  be  the  mother,  or  shall  have  claimed  to  be  the  fiiither  of 
an  ill^timate  diild  shall  be  liable  to  be  prosecuted  by  virtue  hereof 

'  One  who  forcibly  assistfl  a  mother  to  remove  an  infant  child  from  one  to  whom 
the  fiEither  has  intrusted  it,  is  criminalljr  liable  for  assault  and  battery.  State  v. 
Barney,  14  B.  I.  62.  In  an  indictment  for  abducting  a  female  under  the  statutory 
age  the  question  of  her  chaste  character  is  immateriaL  People  v.  Stott  ^  N.  x , 
CrijiL  Biep.  306. 
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on  account  of  the  getting  possession  of  such  child,  or  taking  such  child 
out  of  tiie  possession  of  any  person  having  the  lawful  charge  thereof/' 

What  constitutes  a  taking  or  detaining.  There  are  so  many  dif- 
ferent kinds  of  taking  and  detaining  mentioned  in  the  statute,  that 
it  is  necessary  to  attend  very  carefully  to  the  words  used.  The  first 
part  of  s.  53  says,  whoever  shall  ^'  take  away  or  detain  against  her 
will;"  8.  64  says,  whosoever  shall  "6y  Jorce  take  away  or  detain 
against  her  will;"  but  the  words  "by  force"  can  hardly  make  any 
difference. 

Even  under  the  old  statute  of  Hen.  7,  which  did  not  contain  the 
words  "  or  detain,"  detaining  a  person  who  originally  came  with  her 
owp  consent,  was  considered  to  be  within  the  statute.  R.  v.  Brown, 
1  Ventr.  243;  Hawk.  P.  C.  b.  1,  c.  41,  s.  7;  1  East,  P.  C.  454;  1 
Buss,  on  Cri.,  5th  ed.,  884. 

In  the  latter  part  of  s.  53,  the  words  are,  "  whosoever  shall  fraudu- 
lently allure,  take  or  detain  such  woman  out  of  the  possession  and 
against  the  will  of  her  fiither  or  mother."  It  is  clear  that  these 
words  are  intended  to  include  the  case  of  a  woman  herself  con- 
senting. They  are  taken  from  a  repealed  statute  which  formerly  rela- 
ted to  Ireland  only  (10  Geo.  4,  c.  34,  s.  23V  The  decisions  on  ss.  55 
and  56  may  perhaps  throw  some  light  on  tneir  meaning. 

In  s.  55,  which  applies  to  eirls  under  sixteen  years  of  age,  the 
words  are,  "  whosoever  shall  take  or  cause  to  be  taken  out  of  the 
possession  and  against  the  will  of  her  fiither  or  mother,  etc."  Here 
also  any  violation  of  the  girPs  will  is  unnecessary.  Thus  it  is  said 
by  Herbert,  C.  J.,  that  the  statute  of  4  &  5  P.  &  M.,  which  was  to  the 
same  effect,  was  made  to  prevent  children  from  being  seduced  from 
their  parents  or  guardians  by  flattering  or  enticing  words,  promises 
or  gifts,  and  married  in  a  secret  way  to  their  disparagement.  Hicks 
r.  Gore,  3  Mod.  84.  So  upon  the  same  statute  it  was  held  that  it  is 
no  excuse  that  the  defendant,  being  related  to  the  girPs  father,  and 
f5pequently  invited  to  the  house,  made  use  of  no  other  seduction  than 
the  common  blandishments  of  a  lover  to  induce  the  girl  secretly  to 
elope  and  many  him,  if  it  appear  that  it  was  against  theiconsent  of  the 
father.  R.  t?.  Twistleton,  1  Lev.  257  ;  1  Sid.  387 ;  2  Keb.  432 ;  Hawk. 
P.  C.  b.  1,  c.  41,  s.  10 ;  1  Russ.  on  Cri.,  5th  ed.,  892.  If  the  same 
latitude  of  construction  were  applied  to  s.  53,  which  relates  to  women 
of  any  age,  it  might  be  rather  dangerous.  It  has  been  argued  that, 
though  by  the  statute  a  taking  by  force  is  not  necessary,  still  that  a 
person  cannot  in  any  sense  be  said  to  be  taken  who  goes  willingly,  and 
that  the  word  take  in  itself  imports  the  use  of  some  coercion.  Sut  this 
view  has  not  been  adopted ;  thus  where  A.  went  in  the  ni^ht  to  the 
house  of  B.  and  placed  a  ladder  against  the  window,  and  held  it  for 
F.,  the  daughter  of  B.,  to  descend,  which  she  did,  and  then  eloped 
*270l  *^'^*"  •^•5  ^^  being  a  girl  fifteen  years  old;  this  was  held  to 
J  be  a  "taking"  of  F.  out  of  the  possession  of  her  father  ^inthin 
the  statute,  although  F.  had  herself  proposed  to  A.  to  bring  the 
ladder  and  elope  with  him.  R.  v.  Robins,  1  C.  <&  K.  456,  47  E.  C.  L. 
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So  in  R.  v.  Mankletow,  4  Dears.  C.  C.  R  159;  22  L.  J.,  M.  C.  115, 
where  the  prisoner  intending  to  emigrate  to  America,  had  privately 

Eersuaded  a  girl  between  twelve  and  thirteen  years  of  age  to  go  with 
im,  and  on  the  morning  of  his  departure  had  secretly  told  her  to 
put  up  her  things  in  a  bundle  and  meet  him  at  a  certain  spot,  and  she 
aooomingly  left  her  father's  liouse  and  met  the  prisoner,  and  the  two 
traveled  up  to  London  together ;  this  was  held  to  be  a  "  taking,"  Jer- 
vis,  C.  J.,  in  delivering  judgment  in  this  case,  said :  "  There  are  two 
points  in  this  case.  The  first  turns  on  the  construction  of  the  word 
^  take '  in  the  statute.  It  is  contended  for  the  prisoner  that  the  word 
'  take '  must  mean  taking  by  force,  actual  or  constructive.  But  a  com- 
parison of  the  section  shows  that  that  is  not  necessary.  It  is  unim- 
portant under  the  section  on  which  this  indictment  was  framed  whether 
the  girl  consented  or  not  to  go  away  with  the  man.  There  can  be  no 
Question  upon  the  &cts  stated  in  this  case,  that  when  the  prisoner  met 
tne  girl  at  the  appointed  place,  there  was  then  a  taking  of  her.  The 
statute  was  framed  for  the  protection  of  parents,''  and  see  R.  v.  Booth, 
12  Cox,  C.  C.  231.  In  R.  v.  Handley,  1  F.  &  F.  648,  Wightman, 
J.,  said,  '^  a  taking  by  force  is  not  necessary ;  it  is  sujficient  if  such 
moral  force  was  used  as  to  create  a  willingness  on  the  girl's  part 
to  leave  her  father's  home.  If,  however,  tlie  going  away  was  entirely 
voluntaiy  on  the  part  of  the  girl,  the  prisoner  would  not  be  guilty  of 
any  offence  under  the  statute ;"  see,  too,  R.  t?.  Rob,  4  F.  &  F.  59. 

A  man  is  not,  it  seems,  bound  to  return  a  girl  under  sixteen  to  her 
fether's  custody,  when  she  has  left  home  without  any  inducement  and 
come  to  him.  If,  however,  he  has  ever  held  out  any  inducement  to 
her  to  leave,  and  if,  when  she  has  left,  he  avails  himself  of  her 
having  left  to  induce  her  to  continue  out  of  her  father's  custody, 
this  is  within  the  statute,  whatever  his  wishes  may  have  been 
as  to  the  particular  time  of  her  leaving.  R.  v,  Olifier,  10  Cox,  C.  C. 
402. 

From  what  was  said  by  Parke,  B.,  in  R.  v.  Mankletow,  it  would 
seem  that  the  case  of  R.  v.  Meadows,  1  C.  &  K.  399,  47  E.  C.  L., 
cannot  be  relied  on  for  any  usefiil  purpose. 

In  R.  r.  Timmins,  30  L.  J.,  M.  C.  45,  the  prisoner  induced  a  girl 
of  fourteen  years  and  a  half  old  to  leave  her  father's  house,  and  co- 
habited with  her  for  three  days,  and  then  told  her  to  go  home.  The 
jury  found  the  prisoner  guilty  generally,  but  also  found  that  he  did 
not  intend,  when  he  took  away  the  girl,  to  keep  her  away  from  home 
permanently.  The  Court  of  Criminal  Appeal  confirmed  the  convic- 
tion, but  seemed  anxious  to  limit  their  decision  to  the  particular  cir- 
cumstances of  this  case. 

The  po8S688ion  of  fiither,  mother,  etc.  A  similar  difficulty  has 
been  suggested  on  this  point,  namely,  that  where  the  girl  leaves  the 
house  of  the  person,  in  whose  custody  she  is,  of  her  own  accord,  the  of- 
fence cannot  be  committed,  because  the  words  of  the  statute  are,  ^'  take 
out  of  the  possession,"  and  it  is  urged  that  if  taken  at  all  in  this  case,  she 
is  not  taken  out  ojf  the  possession  of  her  fid^her,  etc    But  in  R.  v. 
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MankletoWy  ubi  supra,  the  court  held  that  an  actual  possession  of  the 
^icoyi  1  *iather  or  other  person  was  not  necessary ;  ana  that  though  the 
•J  gjrl  may  leave  home  of  her  own  aocord^  still  that  possession 
continues  in  law  until  put  an  end  to  by  the  accused  taking  the  girl  into 
his  OMm  possession.  Maule,  J.,  seems  to  have  ruled  in  the  same  way 
in  a  CELse  of  R.  v.  Kipps,  4  Cox,  C.  C.  167,  In  R.  t?.  Green  and  Bates^ 
3  F.  &  F.  274,  the  prisoners  found  the  girl  in  the  street  by  herself  and 
invited  her  to  go  with  them,  giving  her  drink  which  made  her  dizzy. 
Green  then  had  intercourse  with  her  in  an  empty  house,  where  he  kept 
her  with  him  all  night     Martin,  B.,  directed  an  acquittal  on  the 

f  round  that  the  girl  was  not  taken  out  of  the  possession  of  anyone, 
t  must,  however,  be  observed  that  in  this  case  no  evidence  appears  to 
have  been  ^ven  as  to  the  purpose  for  which  the  girl  had  lett  home. 
In  R.  V.  Olifier,  10  Cox,  C.  C.  402,  Bramwell,  B.,  ruled  that  when  a 
girl  leaves  her  &ther  of  her  own  accord  without  any  inducement  on 
the  man's  part  the  man  is  not  bound  to  restore  her  to  her  fiither.  But 
it  seems  there  must  be  no  intention  to  return  on  her  part,  for  if  there 
be  an  intention  to  return  the  girl  is  still  in  the  constructive  custody  of 
her  father.  Per  Willes,  J.,  K.  v.  Mycock,  12  Cox,  C.  C.  28.  In  R 
V,  Mankletow,  supra,  Jervis,  C.  J.,  said,  ^'A  manual  possession  is 
not  necessary.  If  the  girl  were  a  member  of  the  fitmily,  and  under 
the  father's  contnol,  there  is  a  sufficient  possession.  If  a  girl  leaves 
her  fatlier's  house  for  a  particular  purpose,  with  his  sanction,  she  can- 
not legally  be  said  to  be  out  of  her  father's  possession." 

Where  a  girl  lived  with  her  father,  and  left  home  to  go  to  a  Sunday 
school,  and  the  prisoner  met  her  and  seduced  her  and  then  brought  her 
back,  not  knowing  who  she  was  or  whether  she  had  a  father,  but  not 
believing  she  was  a  girl  of  the  town ;  it  was  held  that,  as  there  was  no 
evidence  to  show  that  the  prisoner  had  reason  to  know  that  the  girl  was 
under  her  fiither's  protection,  the  conviction  was  wrong.  R.  v,  Hibbert, 
L.  R.  1  C.  C.  R.  184 ;  38  L.  J.,  M.  C.  61. 

I.,  an  heiress,  entitled  to  real  property,  came  home  to  her  mother's 
house  from  school  for  the  Christmas  holidays.  Her  mother,  who 
had  married  again,  insisted  that  she  should  go  to  her  grandmother's 
according  to  a  previous  arrangement.  Upon  this  she  went  to  the 
house  of  her  uncle  H.  B.,  and  when  her  mother  heard  where  she  Vi^ss, 
she  desired  her  to  come  home  to  her,  the  mother.  L  did  not  return  to 
her  mother's  house,  but,  with  the  knowled^  of  her  nncle  H.  B.,  went 
away  with  and  was  married  to  another  uncle  F.  B.  F.  B.  was  indicted 
for  fraudulently  alluring  I.  and  taking  her  out  of  her  mother's  pos- 
session, and  H.  B.  for  being  air  accessory  before  the  &ct  A  majority 
of  the  court  held  that  these  fects  did  not  sustain  the  conviction.  R. 
«.  BurreU,  1  L.  &  C.  354;  33  L.  J.,  M.  C.  64.^ 

Proof  of  the  want  of  consent.  The  want  of  consent  of  tlie  father 
must  be  presumed,  if  it  appears  that,  had  he  been  asked,  he  would  not 

^  Eridenoe  is  admiaaible  on  behalf  of  the  defendant  that  the  t^^*s  father  was  never 
married  to  her  mother  tp  rebut  the  presumption  of  service.  Howhind  v.  Howland, 
114  Mass.  517.  \^ere  the  woman  is  of  full  ase,  a  parent  cannot  leooTer  under  the 
statutory  action  for  the  iiguiy.    Kjan  v,  Fraliac,  60  Mich.  483. 


'  ABBUenON  OF  WOMEN  ASV  (^^^^ttES^.  ^8^ 

have  oonsentecL  Per  Wightman,  J.,  in  R.  r.  HandJej,  IF.&F.  648. 
In  R.  V,  Hopkins,  Car.  &  M«  264,  Gumej,  B.>  seemed  to  think  that 
where  a  man  hy  &]ee  and  fracldulent  representations,  as  by  represent- 
ing that  he  wished  to  place  her  in  the  service  of  a  ladj,  mduced  the 
parents  of  a  girl  between  ten  and  eleven  years  of  age  to  allow  him  to 
take  her  away,  such  taking  away  was  an  abduction  within  the  statute. 
This  would  be  in  accordance  with  the  general  principle^  that  a  consent 
obtained  by  fraud  avails  nothing. 

The  statute  says,  '^out  of  the  possession  and  against  the  will  of  her 
fiither  or  mother,  or  of  any  other  person  having  the  lawful  care  or 
'^'charge  of  her.''  Mr.  East  suggests  that  it  deserves  good  con-  r^ioyo 
sideration  before  it  is  decided,  uuit  an  offender  acting  in  col-  ^ 
lusion  with  one  who  has  the  temporanr  custody  of  another's  child  for 
a  special  purpose,  and  knowing  that  the  parent  or  proper  guardian  did 
not  consent,  is  yet  not  within  the  statute ;  for  otherwise  every  school- 
mistress might  dispose  of  the  children  committed  to  her  care,  though 
such  delegation  of  a  child  for  a  particular  purpose  be  no  delegation  of 
the  power  of  disposing  of  her  in  marriage ;  but  the  governance  of  the 
child  in  that  respect  may  still  be  said  to  remain  in  the  parent.  1  Ikist, 
P.  C.  457.  Probably  the  only  way  of  meeting  this  case  is  to  hold  that^ 
by  the  fraud  of  the  temporary  guardian,  the  latter  loses  all  right  to  the 
possession  of  the  child,  who  reverts  into  the  possession  of  her  natural 
guardian.  And  in  accordance  with  the  above  view,  Amphlett,  B.,  in 
a  case  tried  at  Leeds  Assizes,  March,  1875  (after  consulting  Coleridge, 
C.  J.),  ruled  that  by  the  fraud  of  the  temporary  guardian,  the  ri^ht  to 
possession  of  the  child  had  reverted.  The  learned  judges  had  aeter- 
mined  to  reserve  the  point ;  but  the  case  ended  in  an  acquittal  as  the 
girl  turned  out  to  be  above  age. 

Proof  of  the  age.  In  cases  where  the  offence  depends  upon  the  age 
this  must  be  proved  in  the  usual  way,  by  the  ^1  herself,  or  by  aper- 
son  who  can  speak  to  the  date  of  the  birth.  In  R.  v,  Robins,  1  C;  & 
K.  456,  47  E.  C.  L.,^  it  was  held  that  it  was  no  defence  that  the  pris- 
oner did  not  know  that  the  girl  was  under  sixteen,  or  that  from  her  ap- 
pearance he  might  have  thought  that  she  was  of  greater  age ;  followed 
oy  Willes,  J.,  m  R.  v.  Mycock,  12  Cox,  C.  C.  28,  and  Bramwell,  B., 
in  R.  V.  Olifier,  nupra,  or  that  he  really  thought  she  was  of  greater  age. 
Per  Quain,  J.,  in  R.  v.  Booth,  12  Cox,  C.  C.  231.  The  point  was 
finally  settled  by  the  full  court,  when  fifteen  jud^  out  of  sixteen  held 
that  die  prisoner  was  rightly  convicted,  though  he  bond  fide  believed 
and  had  reasonable  grounds  for  believing  that  the  girl  was  over  sixteen ; 
R.  V.  Prince,  L.  R.  2  C.  C.  154 ;  44  L.  J.,  M.  C.  122.  Brett,  J.,  was 
the  only  dissentient  judge.  And  it  would  seem  that  his  judgment  is 
inconsistent  with  his  previous  ruling  in  a  case  of  bigamy  (R.  v.  Gib- 
bons, 12  Cox,  C.  C.  237,  eeepoa,  "Bigamy.") 

Proof  of  the  intent.  In  cases  of  abduction  of  a  girl  under  six- 
teen, it  is  no  defence  that  the  act  was  committed  from  no  bad  motive, 

^  People  V.  Stott,  4  N.  Y.  Crim.  Bep.  306. 
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or  even  from  philanthropic  and  religious  motives.  R.  v.  Booth,  supra. 
It  is  only  in  the  case  of  a  female  over  sixteen  years  that  the  intent  to 
marry  or  carnally  know  is  an  ingredient  in  the  offence.  This  intent 
may  be  inferred  either  from  the  solicitations  addressed  to  the  woman 
heiWf,  or  from  the  preparations  made  by  the  prisoner.  The  only  in- 
tent which  is  necessary  to  prove  under  s.  55,  is  the  intent  to  deprive 
the  parent  or  other  person  of  the  possession  of  the  child ;  B.  v.  Tim- 
mins,  30  L.  J.,  M.  C.  45. 

The  same  intent  as  that  last  mentioned  will  constitute  an  offence 
under  s.  56  ;  but  under  this  section  it  is  also  an  offence  to  entice  or 
take  away  the  child,  without  any  intent  to  deprive  her  &ther  or  other 
person  having  lawful  custody  of  her,  of  the  possession  of  her,  but 
with  the  intent  of  stealing  any  article  upon  or  about  the  person  of 
such  child,  to  whomsoever  such  article  may  belong.^ 

Proof  of  the  woman  being  an  heiress,  eto.  To  constitute  the 
offence  described  in  the  first  part  of  s.  53,  it  is  necessary  that  the  woman 
^270-1  ^should  have  an  interest,  legal  or  equitable,  present  or  fiiture, 
j  absolute,  conditional,  or  continent,  in  some  real  or  personal 
estate,  or  should  be  an  heiress  or  co-neiress,  or  presumptive  next  of 
kin,  or  one  of  the  presumptive  next  of  kin  to  someone  having  such 
interest,  and  the  aDduction  must  be  from  ^'motives  of  lucre,''  by 
which,  it  is  supposed,  is  meant  that  the  prisoner  when  he  carried  off 
the  woman  had  in  view  the  advancement  of  his  own  pecuniary  posi- 
tion, by  using  the  I^al  rights  of  a  husband  over  his  wife's  property. 
If  this  is  so,  why  the  intent  to  carnally  know  was  inserted  does  not 
clearly  appear;  because  a  man  can  only  carnally  know  a  woman  from 
motives  of  luere  when  his  plan  is  thereby  to  coerce  her  into  a  marriage,  so 
that  if  the  statute  had  expressed  the  intent  to  marry  only,  it  would  have 
been  enough.  It  is  quite  dear  that  carrying  off  an  heiress  from 
motives  of  -lust  only  would  not  be  an  offence  under  this  part  of  the 
statute. 

Liooking  to  the  much  more  general  provisions  of  s.  54,  it  is  proba- 
bly only  necessary  to  pay  any  attention  to  the  provision  we  have  just 
been  discussing,  where  it  is  wished  to  make  sure  that  the  husband 
shall  be  deprived  of  any  benefit  from  the  wife's  property,  according  to 
the  last  provision  in  s.  53. 

As  no  motives  of  lucre  are  mentioned  in  the  second  class  of  offences 
mentioned  in  s.  53,  it  seems  that  fraudulently  alluring,  taking  away, 
or  detaining  a  woman  under  twenty-one  years  of  age,  with  intent  to  * 
marry  or  carnally  know  her,  would  be  felony,  whatever  the  motives 
might  be,  provided  she  was  such  a  woman  as  came  within  the  descrip- 
tion in  the  first  part  of  the  section,  namely,  an  heiress.  It  follows 
that  alluring  ^^an  neiress"  between  tiiie  ages  of  seventeen  and  twenty- 

'  In  the  case  of  child  stealing,  an  intent  to  conceal  Or  detain  the  child  must  be 
proved.  Mayo  v.  State,  43  Ohio  St.  567.  Under  the  New  York  statute  in  regaxd  to 
abduction  there  most  be  proyed  both  a  taking  and  an  unlawful  intent.  People  «. 
Piatt,  4  N.  Y.  Crim.  Bep.  53.  In  an  indictment  for  the  abduction  of  a  female  under 
the  statutory  age,  the  knowledge  of  the  female  thereon  is  immaterial.  People  v.  Stott, 
4  N.  Y.  Crim.  Bep.  30d. 
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one,  from  motives  of  lust,  would  be  a  felony,  but  alluring  a  wo^txajx 
of  no  property  or  expectations,  between  these  ages,  from  the  same 
motives,  would  be  no  offence  at  all.      The  reason  of  this  is  not  quite 
apparent. 

Svidence  of  the  woman  when  taken  away  and  married.    Ante, 
tit.  "Incompetency  of  Witness."  * 

^  While  under  the  statnt^  against  seduction  under  a  promiBe  of  marria^,  the 
prosecutrix  is  a  competent  witn^  her  testimony  in  most  jurisdictions  is  insumcient 
without  corroboration.  In  New  York  this  oorruboratioa  may  be  made  by  circumstan- 
tial evidence.'  Bovoe  -v.  People,  55  N.  Y.  644 ;  State  v.  Brinkhaus,  34  Minn.  285 ; 
Armstrong  v.  People,  70  N.  Y;  38.  This  corroboration  need  not  be  of  the  particular 
act  testifi^  to  by  the  woman.  It  is  sufficient  if  it  oovers  a  period  including  the 
specified  time.  Id.  The  corroboration  need  not  be  positiye  or  direct  People  v, 
Stott,  4  N.  Y.  Crim.  Rep.  306.  The  prosecutrix  may  testi^  that  she  was  with  child 
at  the  time  of  the  trial  some  seven  months  after  the  commission  of  the  alleged  offence. 
And  also  as  to  her  belief  in  the  defendant's  promise  of  marriage.  Armstrong  v. 
People,  70  N.  Y.,  88.  An  accomplice  is  a  competent  witness  to  corroborate  the  prose- 
cutrix. People  V.  Powell,  4  N.Y.  CrinL  Bep.  585.  Where  witnesses  have  testified  that 
the  prisoner  kept  company  with  the  prosecutrix,  he  may  show  that  she  also  kept 
company  with  other  men,  to  rebut  the  inference  of  a  promise  of  marriage.  Stine- 
house  v.  States  47  Ind.  17. 
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Ofltaoe  at  oommon  law.  A  diild  enf>entre  sa  mh^  cannot  be  the 
subject  of  murder^  i^icfe  pod  ^  Murder."  At  common  law  an  attempt 
to  destroy  such  a  dbild  appears  to  have  been  held  to  be  a  miademeanon 
8  Chitt.  Cr.  Law,  798 ;  1  Buss.  Cri.  853,  6th  ed. 

If,  however,  with  the  attempt  to  procure  abortion  a  person  does  an 
act  whereby  a  living  child  is  Mought  into  the  world  immaturely,  and 
who  dies  in  consequence,  that  would  be  murder  in  the  person  doing 
theact^    Per  Maule,  J.,  in  R.  v.  West,  2C.&K.  784,61  E.C.L. 

By  statate.  This  offence  was  formerljr  provided  for  by  the  7  Will 
4  &  1  Vict  c.  85  (E.  &  I.)  s.  6,  which  is  now  repealed ;  and  by  the 
24  &  25  Vict.  c.  100,  s.  58,  it  is  enacted,  that  "  Every  woman  being 
with  child  who,  with  intent  to  procure  her  own  miscarriage,  shall  un- 
lawiuUy  administer  to  herself  any  poison  or  other  noxious  thing,  or 
shall  unlawfully  use  any  instrument  or  other  means  whatsoever,  with 
the  like  intent,  and  whosoever  with  intent  to  pitxmre  the  miscarriage 
of  any  woman,  whether  she  be  or  be  not  with  child,  shall  unlawfiiliy 
administer  to  her,  or  cause  to  be  taken  b^  her,  any  poison  or  other 
noxious  thing,  or  shall  unlawfully  use  any  instrument,  or  other  means 
whatsoever,  with  the  like  intent,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penaf  servitude  for  life,  or  for  any  term  not  less  than  three 
[now  five]  years,— or  to  be  imprisoned  for  any  tenn  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement/' 

By  s.  59,  "  whosoever  shall  unlawfully  supply,  or  procure  any  poison 
or  other  noxious  thing,  or  any  instrument  or  thing  whatsoever,  know- 
ing that  the  same  is  intended  to  be  unlawfully  used  or  employed  with 
intent  to  procure  the  miscarriage  of  any  woman,  whether  she  be  or  be 

'  To  cause  abortion  when  the  child  is  onick  is  not  murder  or  manslanghter  at 
common  law,  but  a  great  misdemeanor.  Although  the  law,  for  many  civU  puipooes, 
recognizes  the  existence  of  a  child  from  it<t  conception,  it  does  not  for  the  purpose  of 
punishing  its  destruction,  recognize  it  as  a  living  being  until  it  quickens  and  stirs  in 
the  womb.  State  v.  Cooper,  2  Zab.  52.  It  is  not  a  puniKhable  offence  by  the  common 
law,  to  perform  an  operation  upon  a  pregnant  woman  with  her  consent,  for  the  pur* 
pose  of  procuring  an  abortion,  and  thereby  to  efiect  such  purpose,  unless  the  woman 
be  quick  with  child.  Commonwealth  v.  Parker,  9  Mete  263.  Oitttra.  Mills  v.  Com- 
monwealth. 13  Pa.  St  63L.  S. 
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not  with  child,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  [now  five]  years,  or  to  be  im- 

Erisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
ibor."  ^ 

Proof  of  the  administering.  Where  the  prisoner  gave  the  prose- 
cutrix a  cake  containing  poison,  which  she  merely  put  into  her  mouth, 
and  spat  it  out  again  without  swallowing  any  portion  of  it ;  the  judges 
♦held,  that  a  mere  delivery  did  not  constitute  an  adminis-  r^ojtx 
tering  within  the  43  Greo.  3,  c.  58,  and  that  there  was  no  ad-  ^ 
ministering  unless  the  poison  was  taken  into  the  stomach.  B.  «• 
Cadman,  Carr.  Supp.  237.  And  see  R.  t?.  Harley,  4  C.  &  P.  370, 
19  E.  C.  L.,  where  the  report  of  this  case  in  1  Moo.  C.  C.  114,  is 
stated  to  be  inaccurate.  But  to  constitute  an  administering  there 
need  not  be  an  actual  delivery  by  the  hand  of  the  prisoner.  R.  tu 
Harley,  inipra. 

Upon  an  indictment  under  this  section,  it  was  proved  that  the 
woman  requested  the  prisoner  to  get  her  something  to  procure  mis- 
carriage, and  that  a  drug  was  bom  given  by  the  prisoner  and  taken 
by  the  woman  with  that  intent,  but  that  the  taking  was  not  in  the 
presence  of  the  prisoner.  It  was  held,  nevertheless,  that  the  prisoner 
had  caused  the  drug  to  be  taken  within  the  meaning  of  the  statute. 
R,  V.  Wflson,  Dears.  &  B.  C.  C.  127  ;  R.  v.  Farrow,  Id.  164,  ace. 
See  R.  V.  Fretwell,  31  L.  J.,  M.  C.  145.* 

See  further  as  to  administering,  infTa^  tit.  "  Poison." 

Proof  of  the  nature  of  the  thing  administened*  The  nature  of 
the  poison  or  other  noxious  thing  must  be  proved.  Upon  an  indict- 
ment on  the  repealed  43  Greo.  3,  c.  58,  s.  2,  for  administering  savin  to 
a  woman  not  quick  with  child,  with  intent,  etc.,  the  charge  was  that 
the  prisoner  administered  ^^  six  ounces  of  the  deooetion  of  a  certain 
shrub  called  savin  then  and  there,  being  a  noxious  and  destructive 
thing."    It  appeared  that  the  prisoner  had  prepared  the  medicine  by 

^  Under  New  York  statute,  the  death  of  the  mother  or  child  is  neoeesarr  to  oonsti- 
tnte  the  offence.  Davis  v.  People,  2  Thomp.  &  C.  (N.  Y.)  212.  For  the  law  on  this 
sahject  in  the  yarious  States  see  Mills  v.  Commonwealth,  13  Pa.  St  631 ;  State  v. 
Slagle,  83  N.  C.  630 ;  Commonwealth  v.  Bangs,  9  Mass.  387 ;  Commonwealth  r.  Jack- 
son, 15  Gray,  (Mass.)  187 ;  State  v.  Cooper,  2  Zab.  (N.  J.)  52 ;  Hatfield  v,  Gano,  15 
la.  177 ;  Mitcliell  v.  Commonwealth,  78  Ky.  204 ;  State  v,  Emrich,  13  Mo.  Ap.  493; 
People  V,  Davis,  56  N.  Y.  95 ;  Harper  v.  State,  35  Ohio  St  78.  Where  the  statute 
specifically  describes  the  offence  witndrawing  it  from  the  grade  of  murder  and  pre- 
scribing the  punishment  therefor,  one  who  causes  the  death  of  a  woman,  in  attempt- 
ing to  procure  a  miscarriage,  cannot  be  indicted  for  murder.  Commonwealth  v.  Bail- 
ing, 113  Pa.  St  37 ;  s.  c  1  Pa.  Sup.  Ct  Dig.  121.  See  also  Bobbins  v.  State,  8  Ohio 
St  131 ;  Commonwealth  v.  Jackson,  15  Graj,  (Mass.)  187 ;  Lamb  v.  State,  26  Am. 
Law  Beg.  641  and  note. 

'The  dying  declaration  of  the  woman  that  the  defendant  ''operated  on  her"  is  ad- 
missible against  him.  Such  a  statement  is  not  an  expression  of  opinion.  Eyidenoe 
that  two  or  three  days  before,  she  said  **  her  husband  had  tried  to  ddiyer  her  and 
failed,'*  is  hearsay  and  cannot  be  introduced  to  contradict  her  declaration.  Maine  o. 
People,  9  Hun,  (N.  Y.)  113;  Dayis  r.  People,  2  Thomp.  &  C.  (N.  Y.)  212.  But  see 
Harper  «.  State,  o5  Ohio  St  78.  The  State  may  show  that  the  prisoner  bought  the 
aUegeddrog.    State  v.  Cole^  94  N.  a  958. 
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ponring  boiling  water  on  the  leaves  of  the  shrub ;  and  the  medical  men 
examined  stated  that  such  preparation  is  called  an  injuaion  and  not  a 
decoction.  It  was  objected  that  the  medicine  was  misdescribed^  but 
Lawrence,  J.,  overruled  the  objection.  He  said  infusion  and  decoction 
are  efvsd^  generis,  and  the  vaiiance  is  iinmaterurThe  question  is, 
whether  the  prisoner  administered  any  moUer  or  thing  to  the  woman 
with  intent  to  procure  abortion.  B.  v.  Phillips,  3  Campb.  78.  The 
authority  of  this  decision  appears  to  have  been  recognized  oy  Vaughaa, 
B.y  in  the  following  case :  The  prisoner  was  indicted  under  the  9  Geo. 
4,  c.  31,  s.  13,  for  administering  saffron  to  the  prosecutrix,  with  intent 
to  procure  abortion.  The  counsel  for  the  prisoner  cross-examining  as 
to  the  innocuous  nature  of  the  article  administered,  Vaughan,  B.,  said, 
"  Does  that  signify  ?  It  is  with  the  intention  that  the  jury  have  to 
do ;  and  if  the  prisoner  administered  a  bit  of  bread  merely  with  the 
intent  to  procure  abortion,  it  is  sufficient  to  constitute  the  offence  con- 
templated W  the  act  of  Parliament.''  R.  v.  Coe,  6  C.  &  P.  403,  25 
E.  C.  L.  The  words  in  the  clause  of  the  repealed  statute  9  Geo.  4,  a 
31,  s.  13,  under  which  the  prisoner  appears  to  have  been  indicted  in 
this  case  were  ''any  medicine  or  other  thing/'  In  a  case  upon  the 
pi^nt  statute,  whei«  the  prisoner  was  indiLd  for  supplying  >  cer- 
tain  noxious  thing,"  and  the  evidence  was,  that  the  thing  supplied  was 
of  a  perfectly  harmless  character  in  itself,  though  if  taken  with  the 
belief  that  it  would  procure  a  miscarriage,  it  might,  by  acting  on  tlic 
imagination,  produce  that  effect ;  it  was  held,  that  the  conviction  must 
be  quashed,  as  there  was  no  evidence  that  the  thing  supplied  was  nox- 
ious. R.  V.  Isaacs,  1  L.  &  C.  220 ;  32  L.  J.,  M.  C.  52.  But  where 
there  was  no  evidence  of  the  ingredients  of  the  thing  adminis- 
tered, or  of  its  character  being  harmless  or  otherwise,  except 
that  in  fact  it  made,  the  witness  ill  and  produced  miscarriage,  it 
was  held  that  there  was  evidence  of  its  being  a  noxious  thing.  R. 
9.  HoUis,  12  Cox,  C.  C.  R.  463.  If  the  drug  be  innocuous  if  taken  in 
^2781  ^^'^^^  quantities,  but  harmful  if  taken  in  large,  it  would  ap- 
•J  pear  to  oe  a  noxious  thing,  but,  auery,  if  it  be  a  recognized 
''  poison,"  it  would  perhaps  come  within  the  Act  even  if  administered 
in  so  small  a  dose  as  to  be  innocuous.  24  &  25  Vict  c.  100,  s.  58 ; 
R.  V.  Cramp,  5  Q.  B.  D.  307  ;  49  L.  J.,  M.  C.  44 ;  R.  r.  Hennah,  13 
Cox,  547. 

The  former  statutes  on  this  subject,  the  43  Geo.  3,  c.  58,  and  9  Greo. 
4,  c.  31,  distinguished  between  the  case  where  the  woman  was  quick 
and  was  not  quick  with  child,  and  under  both  acts  the  woman  must 
have  been  pregnant  at  the  time.  See  R.  v.  Scudder,  3  C.  <&  P.  605, 
14  E.  C.  L. ;  1  Moo.  C.C.  216.  The  terms  of  the  repealed  statute  7  Will. 
4  &  1  Vict  c.  85,  8.  6,  were  "with  intent  to  procure  the  miscarriage  of 
any  woman,''  omittine  the  words  "  being  then  quick  with  child,"  etc. ; 
under  which  it  was  held  that  it  was  immaterial  whether  the  woman  is 
or  is  not  pregnant,  if  the  prisoner,  believing  her  to  be  so,  administers 
the  drug,  or  uses  the  instrument,  with  the  intent  of  producing  abortion. 
R.  V.  Goodall,  1  Den.  C.  C.  187.  Ace.  R.  v.  Gaylor,  Dears.  &  B.  C. 
C.  288.    Under  the  present  statute  the  case  is  expressly  provided  for. 
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Proof  of  the  intent  The  intent  will  probablj  appear  from  the 
other  circumstances  of  the  case.  That  the  diild  was  likely  to  be  bom 
a  bastardy  and  to  be  chargeable  to  the  reputed  &thery  the  prisoner, 
would  be  evidence  to  that  effect.  Proof  oi  the  clandestine  manner  in 
which  the  drugs  were  procured  or  administered  would  tend  to  the  same 
conclusion.* 

The  statute  is  satisfied  if  the  person  who  supplies  the  thing  intends 
it  to  be  used  for  the  puipose  of  procuring  abortion^  though  the  person 
to  whom  it  was  supplied  had  no  intent  to  use  it  for  any  such  purpose. 
E.  V.  HilLnan,  L.  &  C.  343 ;  33  L.  J.,  M.  C.  60. 

^Intent  maj  be  shown  by  evidenoe  that  the  defendant  published  a  ciicolar  three 
jeare  preyiooslj  tending  to  show  that  he  was  engaged  in  the  business  of  procuring 
abortions.    Weed  v.  People,  56  N.  Y.  628.  i 
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An  affi»y  is  ihe  fighting  of  two  or  more  persons  in  some  public 
plaoBy  to  the  terror  of  the  king's  subjects;  fo^r  if  the  fighting  be  in 
private,  it  is  not  an  affi»y,  but  an  assault.  4  BL  Com.  145.  See 
Timothj  V.  Simpson,  1  Cr.,  M.  &  R.  767.  It  differs  from  a  riot^  in 
not  being  premeditated.  Thus  if  a  number  of  persons  meet  together 
at  a  &ir  or  market,  or  upon  any  other  lawfiil  or  innocent  occasion, 
and  happen  on  a  sudden  quarrel  to  engi^  in  fighting,  they  are  not 
guilty  of  a  riot,  but  of  an  afiray  only  ^f  which  none  are  guilty  but 
mose  who  actually  engaged  in  it) ;  because  the  design  of  their  meeting 
was  innocent  and  lawml ;  and  the  breach  of  the  peace  happened  with- 
out any  previous  intention.  Hawk.  P.  C.  b.  1,  c.  65,  s.  3.  Two  persons 
may  be  guilty  of  an  affray,  but  it  requires  three  or  more  to  constitute 
a  not.  Vide  posL  Mere  quarrelsome  words  will  not  make  an  affiuy. 
4  Bl.  Com.  146 ;  1  Buss.  Cri.  390,  5th  ed. 

To  support  a  prosecution  for  an  affray,  the  prosecutor  must  prove-^ 
1,  the  al^y,  or  fighting,  etc. ;  2,  that  it  was  in  a  public  place ;  3,  that 
it  was  to  the  terror  of  the  king's  subjects ;  4,  that  two  or  more  persons 
were  engaged  in  it. 

The  principals  and  seconds  in  a  prize  fight  were  indicted  in  one 
count  for  a  not,  and  in  another  for  an  affi^ay.  The  evidence  was  that 
the  two  first  prisoners  had  fought  together  amidst  a  great  crowd  of 
persons,  and  that  the  others  were  present  aiding  and  abetting ;  that  the 
place  where  they  foudht  was  at  a  considerable  distance  from  any  high- 
way, and  when  the  officers  made  their  appearance  the  fight  was  at  an 
end.  The  prisoners,  on  being  required  to  do  so,  quietly  yielded* 
Alderson,  B.,  said,  ^'  it  seems  to  me  that  there  is  no  case  against  these 
men.  As  to  the  affray,  it  must  occur  in  some  public  place,  and  this  is 
to  all  intents  and  purposes  a  private  one.  As  to  the  riot,  there  must 
be  some  sort  of  resistance  made  to  lawful  authority  to  constitute  it, 
some  attempt  to  oppose  the  constables  who  are  there  to  preserve  the 
peace.  The  case  is  nothing  more  than  this  : — Two  persons  choose  to 
fight,  and  others  look  on,  and  the  moment  the  officers  present  them- 
selves, all  parties  quietly  depart.  The  defendants  may  be  indicted 
for  an  assault,  but  nothing  more."  *  R.  v.  Hunt,  1  Cox,  C.  C.  177 ;  and 
see  R.  v.  Brown,  Car.  &  M.  314. 

^  One  maj  be  acquitted  and  the  other  conyicted.  [McClellan  v.  State,  53  Ala.  640.] 
It  may  be  an  afTray  though  the  parties  fi^ht  without  consent  bein^  {)roTed.    Cash  v. 

[Tenn.)  If" 


State,  2  Overton^  (Tenn.)  198 ;  Duncan  v.  Commonwealth,  6  Dana,  295 ;  Simpson  v.  State, 

5  Yei^.  356.  [If  a  person  induces  another  to  strike  him  he  is  guilty,  though  he  did  not 
return  the  blow.  State  v.  Fanning,  94  N.  C.  940/1  One  who  aids,  aasists,  and  abets 
an  affray,  is  guilty  as  principal.  Carlin  v.  State,  4  Yerg.  143 ;  Duncan  v.  Commonwealth, 

6  Dana,  295 ;  State  v,  Benthal,  5  Humph.  519 ;  State  t*.  Priddy,  4  Humph.  429.  It 
mast  be  in  a  public  place.    State  v.  Sumner,  5  Strob.  53.     A  neld  surrounded  by  a 

p  forest  and  situated  one  mile  from  any  highw^iy  or  other  public  place,  does  not  lose  its 
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The  ponishment  of  oommon  affrays  is  by  fine  and  imprisoiunent ; 
the  measure  of  which  must  be  r^ulated  by  the  drcumstauces  of  the 
case ;  for  where  there  is  any  material  aggravation,  the  punishment  will 
be  proportionally  increased.    4  Bl.  Com.  146  ;  1  Hawk.  P.  C.  c.  63, 
8.  20;  1  fiuss.  Cri.  395,  6th  ed. 

private  character  bj  the  casaal  presence  of  three  persona,  so  as  to  make  two  of  them 
who  fight  together  wiUinglj,  guuty  of  an  affiay.  Tarlor  v.  State,  22  Ala.  15.  Words 
alone  wiU  not  constitute  an  affinty ;  but  accompanied  bj  acts,  such  as  drawing  knives 
and  attempting  to  use  them  in  a  public  street  of  a  citj,  wiU.  Hawkins  v.  State,  13 
Ga.322.    & 

A  plea  of  self-<lefenoe  is  untenable  where  the  prisoner  had  an  opportunity  to  retreat. 
State  9,  Downing,  74  N,  a  184. 
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PAOB 

Agents,  bankers,  fEtctors,  etc,  embezzling  money  or  selling  seonrities 

or  floods     ,.......,..,  278 

Provisions  not  to  affect  trustees,  or  mortgagees,  or  bankers  in  certain 

cases       •«•«•••                ••••  2/ y 

Agents,  bankers,  merchants,  etc.,  frandnlently  selling  property       •  279 

Fraudulently  selling  property  under  powers  of  attorney        .       «  279 

Factors  or  agents  fraudulently  obtaining  advances  on  property       •  280 

Clerks  wilfimy  assisting ,       •       •  280 

Exceptions  where  pledge  does  not  exceed  lien    •       •       •       •       .  280 

Definition  of  terms •  280 

Possession  to  be  evidence  of  intrusting       ..••••  281 

Persons  accused  not  protected  from  answering        .        ,       •       .  281 
Persons  making  disclosure  in  compulsory  proceedings  not  liable  to 

prosecution «  281 

Natureofdiaclosare  which  protects  party  making  it      ...  281 
Persons  intrusted  as  banker,  mercnant,  broker,  attorney,  or  other 

agent.     Cases  under  sees.  75  and  76 283 

Misappropriation  under  the  the  Municipal  CorporationB  Act^  1882  ,  28S 

Frauds  committed  by  bankers,  merchants,  brokers,  attorneys  and 
other  agents  were  provided  for  by  the  52  Geo.  3,  c  63 ;  that  statute 
was  repealed  and  other  provisions  substituted  by  the  7  &  8  Greo.  4,  c. 
29,  5  &  6  Vict  c  39,  and  the  20  &  21  Vict.  c.  54.  These  statutes 
are  also  now  repealed,  and  the  statute  at  present  in  force  is  the  24  & 
25  Vict.  c.  96. 

Agents,  bankers,  fttotors,  etc.,  embessling  money  or  selling  se- 
curities or  goods.  By  s.  75,  ^^  Whosoever,  having  been  intrusted, 
either  solely,  or  jointly  with  any  other  person,  as  a  banker,  merchant, 
broker,  attorney,  or  other  agent,  with  any  money  or  security  for  the 
payment  of  money  with  any  direction  in  writing  to  apply,  pay  or  de- 
liver such  money  or  security  or  any  part  thereof  respectively,  or  the 
proceeds  or  any  part  of  the  proceeds  of  such  security, /or  any  purpoaCf 
or  to  any  person  specified  in  such  direction,  shall,  in  violation  of  good 
faith,  and  contraiy  to  the  terms  of  such  direction,  in  anywise  convert 
to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  shall  have  been  so  intrusted,  such 
money,  security,  or  proceeds,  or  any  part  thereof  respectively ,  and 
whosoever  having  been  intrusted,  either  solely,  or  Jointly  with  any 
other  person,  as  a  banker,  merchant,  broker,  attorney,  or  other  agent, 
with  any  chattel  or  valuable  security,  or  any  power  of  attorney  for 
the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  the  United  Kingdom,  or  any  nart  thereof,  or  of  any 
foreign  state,  or  in  any  stock  or  fund  of  any  body  corporate,  company, 
*27Q1  *^^  society,  for  safe  custody  or  for  any  special  purpose,  without 
J  any  authority  to  sell,  n^otiate,  transfer,  or  pledge,  shall  in  vi- 
olation of  good  fiiith,  and  contrary  to  the  object  or  purpose  for  which 
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such  chattel,  security  or  power  of  attorney  shall  have  been  intrusted  to 
him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  hia 
own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been  so  intrusted,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part  thereof,  or  the 
share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney 
shall  relate,  or  any  part  thereof,  shall  be  guilty  of  a  misdemeanor, 
and  bein^  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years,  and  not  less  than  three  [now  five]  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement." 

Provifdons  not  to  affoot  trustees,  or  mortgagees,  or  bankers  in 
certain  oases.  By  the  same  section,  '^  nothing  in  this  section  con- 
tained relating  to  agents  shall  affect  any  trustee  in  or  under  any  instru- 
ment whatsoever,  or  any  mortga^  of  any  property,  real  or  personal,  in 
respect  of  any  act  done  by  such  trustee  or  mortgagee,  in  relation  to 
the  property  comprised  in  or  affected  by  any  such  trust  or  mortgage, 
nor  shall  restrain  any  banker,  merchant,  broker,  attorney,  or  other 
agent,  from  receivii^  any  money  which  shall  be  or  become  actually 
due  and  payable  upon  or  by  virtue  of  any  valuable  security,  accord- 
ing to  the  tenor  ana  effect  thereof,  in  such  manner  as  he  might  have 
done  if  this  act  had  not  been  passed,  nor  from  selling,  transferring, 
or  otherwise  disposing  of  any  securities  or  effects  in  his  possession, 
upon  which  he  shall  have  any  lien,  claim,  or  demand,  entitling  him, 
by  law  so  to  do,  unless  such  sale,  transfer,  or  other  disposal'  shall  ex- 
tend to  a  greater  number  or  part  of  such  securities  or  effects  than  shall 
be  requisite  for  satisfying  such  lien,  claim  or  demand.'' 

Agents,  bankers,  merchants,  etc.,  fraudulently  selling  properly. 
By  s.  76,  "  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or 
agent,  and  being  intrusted,  either  solely,  or  jointly  with  any  other 
person,  with  the  property  of  any  other  person  for  safe  custody,  shall, 
with  intent  to  defraud,  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  or  appropriate  tne  same,  or  anv  part  thereof,  to  or 
for  his  own  use  or  benefit,  or  for  the  use  or  benefit  of  any  person 
other  than  the  person  by  whom  he  was  so  intrusted,  shall  be  guilty  of 
a  misdemeanor,  and^being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  any  of  the  punishments  which  the  court  may 
award,  as  hereinbefore  last  mentioned.'' 

Fraudulently  selling  property  under  powers  of  attorney.  By 
s.  77,  "  Whosoever,  being  intrusted,  either  solely  or  Jointly  with  any 
other  person,  with  any  power  of  attorney  for  the  sale  or  transfer  of 
any  property,  shall  fraudulently  sell  or  transfer  or  otherwise  convert 
the  same  or  any  part  thereof  to  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by  whom  he  was  so 
intrusted,  shsll  oe  guilty  of  a  misdemeanor,  and  being  convicted 
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thereof,  sh&u.  be  liable,  at  the  discretion  of  the  oourt,  to  any  of  the 
punishments  which  the  court  may  award  as  hereinbefore  kst  men- 
tioned." 

*2R0']  ^^^^otOTBor  agents  fraudulently  obtaining  advanoea  on 
J  property.  By  s.  78,  "Whosoever,  being  a  factor  or  agent  in- 
trusted, either  solely,  or  jointly  with  any  other  person,  for  the  purpose 
of  sale  or  otherwise,  with  the  possession  of  any  ^oods,  or  of  any  docu- 
ment of  title  to  goods,  shall,  contrary  to  or  wiuiout  the  authority  of 
his  principal  in  tiliat  behalf,  for  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by  whom  he  was  so  in- 
trusted, and  in  violation  of  good  fiiith,  make  any  consignment,  de- 
posit, transfer  or  delivery  of  any  goods  or  document  of  title  so  intrusted 
to  him  as  in  this  section  before  mentioned,  as  and  by  way  of  a  pledge, 
lien,  or  security,  for  any  money  or  valuable  security  borrowed  or  re- 
ceived by  such  factor  or  agent  at  or  before  the  time  of  making  such 
consignment,  deposit,  transfer,  or  delivery,  or  intended  to  be  thereafter 
borrowed  or  received,  or  shall,  contrary  to  or  without  such  authority, 
for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  was  so  intrusted,  and  in  violation  of 
good  faith,  accept  any  advance  of  any  money  or  valuable  security  on 
the  faith  of  any  contract  or  agreement  to  consign,  deposit,  transfer,  or 
deliver  any  such  goods  or  document  of  title,  shall  be  guilty  of  a  mis- 
demeanor, and  bcong  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  punishments  which  the  court  may  award 
as  hereinbefore  last  mentioned." 

Clerks  wilftilly  assisting.  By  the  same  section,  ^'  Every  clerk  or 
other  person  who  shall  knowingly  and  wilfully  act  and  assist  in 
making  any  such  consignment,  deposit,  transfer,  or  delivery,  or  in  ac- 
cepting or  procuring  such  advance  as  aforesaid,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  any  of  the  same  punishments." 

Exception  where  the  pledge  does  not  exceed  Hen.  By  the  same 
section,  "  Provided  that  no  such  factor  or  agent  shall  be  liable  to  any 
prosecution  for  consigning,  depositing,  transferring,  or  delivering  any 
such  goods  or  documents  of  title,  in  case  the  same  shall  not  be  nmde  a 
security  for  or  subject  to  the  payment  of  any  greater  sum  of  money 
than  tne  amount  which  at  the  time  of  such  consignment,  deposit, 
transfer,  or  delivery  was  justly  due  and  owing  to  such  agent  from 
his  principal,  together  with  the  amount  of  any  bill  of  exchange 
dra\m  by  or  on  account  of  such  principal  and  accepted  by  such  &ctor 
or  agent" 

Deiinitiona  of  terms.  By  s.  79,  ^'  Any  fiustor  .or  agent  intrusted 
as  aforesaid,  and  possessed  of  any  such  document  of  title,  whether 
derived  immediataly  from  the  owner  of  such  goods,  or  obtained  by 
reason  of  such  &ctor  or  agent  having  been  intrusted  with  the  posses- 
sion of  the  goods  or  of  any  other  document  of  title  th^^to,  shall  be 
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deemed  to  have  been  intrusted  with  the  possession  of  the  mods 
represented  by  such  document  of  title ;  and  every  contract  plca&^ing 
or  giving  a  lien  unon  such  docum^t  of  title  as  aforesaid  shall  be 
deemed  to  be  a  pledse  of  and  lien  upon  the  goods  to  which  the 
same  relates ;  and  such  factor  or  agent  shall  be  deemed  to  be  pos- 
sessed of  such  goods  or  document  whether  the  same  shall  be  in  his 
actual  custody  or  shall  be  held  by  any  other  person  subject  to  his 
control^  or  for  him^  or  on  his  behalf;  and  when  any  loan  or  advance 
shall  be  bond  fide  made  to  any  factor  or  agent  intrusted  with  and  in 
^possession  of  any  such  goods  or  document  of  title  on  the  faith  r*oQi 
of  any  contract  or  agreement  in  writing  to  consign,  deposit,  L  ^^^ 
transfer,  or  deliver  goods  or  document  of  title,  and  such  goods  or  docu- 
ment of  title  shall  actually  be  recdved  by  the  person  making  such 
loan  or  advance  without  notice  that  such  factor  or  agent  was  not 
authorized  to  make  such  pledge  or  security,  every  such  loan  or  advance 
shall  be  deemed  to  be  a  loan  or  advance  on  the  security  of  such  goods 
or  document  of  title  within  the  meaning  of  the  last  preceding  section, 
though  such  goods  or  document  of  title  shall  not  really  be  received  by 
the  person  making  such  loan  or  advance  till  the  period  subsequent 
thereto ;  and  any  contract  or  agreement,  whether  made  direct  with 
such  factor  or  went,  or  with  any  derk  or  other  person  on  his  behalf, 
shall  be  deemed  a  contract  or  agreement  with  such  factor  or  agent ; 
and  any  payment  made,  whether  by  money  or  bill  of  exchange  or 
otiiier  negotiable  security,  shall  be  deemed  to  be  an  advance  within  the 
meaning  of  the  last  preceding  section/' 

It  is  doubtful  whether  a  policy  of  insurance  is  ^^a  chattel  or  valua- 
ble security''  within  the  second  branch  of  s.  75.  R.  r.  Tatlock,  L.  R. 
2  Q.  B.  D.  157 ;  46  L.  J.,  M.  C.  7,  see  infra,  it  seems  not  per  Cock- 
bum,  C.  J.;  but  even  if  not  it  seems  it  is  ^^a  security  for  the  pay- 
ment of  money  "  within  the  first  branch  of  the  section. 

See  further  as  to  interpretation  of  terms  "property,"  "valuable 
security,"  "  document  of  title,"  etc,  24  &  25  v  ict.  a  96,  s.,  pod,  tit. 
"  Larceny." 

PoMestion  to  be  evidence  of  intmating.  By  the  same  section, 
"  A  &ctor  or  agent  in  possession  as  aforesaid  of  such  goods  or  docu- 
ment shall  be  taken,  for  the  purpose  of  the  last  prececQng  section,  to 
have  been  intrusted  therewith  by  the  owner  thereof,  unless  the  con- 
trary be  shown  in  evidence." 

Persona  aooused  not  proteoted  from  answering.  By  s.  85, 
"Nothing  in  anv  of  the  last  ten  preceding  sections  of  this  act  con- 
tained shall  enable  or  entitle  any  person  to  refuse  to  make  a  full  and 
complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any 

Suestton  or  interrogatory  in  any  civil  proceeding  in  any  court,  or  upon 
lie  hearing  of  any  matter  in  bankruptcy  or  insolvency." 

Fenons  making  diadosnreB  in  a  oompulaory  proceeding  not 
liable  to  proaeoutlon.    By  the  same  section,  "No  person  shall  be 
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liable  to  be  convicted  of  any  of  the  miademeanoTs  in  any  of  the  said 
sections  mentioned  by  any  evidence  whatever  in  respect  of  any  act 
done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged 
with  such  offence  have  first  disclosed  such  act  on  oath,  in  oonsequeuoe 
of  any  compulsory  process  of  any  court  of  law  or  equity,  in  any 
action,  suit,  or  proceeding  which  shall  have  been  bend  fide  instituted 
by  any  party  aggrieved,  or  if  he  shall  have  first  disclosed  the  same  in 
any  compulsory  examination  or  deposition  before  any  court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency/' 

Kature  of  disolosore  which  protects  party  making  it.  Under 
the  previous  statute  5  &  6  Vict.  c.  39,  s.  6,  the  terms  of  which  differed 
somewhat  from  those  of  the  24  &  25  Vict,  a  96,  s.  85,  mpra,  as  to 
the  nature  of  the  disclosure  which  would  protect  a  defendant,  the 
following  decision  took  place.  The  defendants  were  charged  before 
*2R21  *^  magistrate  on  the  13th  of  July,  under  the  above  section,  with 
-I  having  fraudulently  transferred  a  bill  of  lading,  intrusted  to 
them  as  brokers,  and  were  fully  committed  for  trial.  On  the  6th  of 
July  preceding  they  had  been  adjudged  bankrupts,  and  on  the  20th  of 
the  same  month,  while  the  above  prosecution  was  pending  against 
them,  being  examined  in  the  court  of  bankruptcy  at  tne  instance  of  a 
creditor,  they  made  a  statement  to  the  same  effect  as  that  proved 
against  them  before  the  magistrate,  and  amounting  to  a  confession  of 
guilt.  When  the  trial  came  on  the  defendants  pleaded  not  guilty, 
and  after  the  case  for  the  prosecution  had  closed,  tendered  in  evidence 
the  depositions  made  by  them  in  the  court  of  bankruptcy  in  bar  of 
prosecution  under  the  proviso  in  the  above  section.  The  prisoners 
were  convicted;  two  points  bein^  reserved  for  the  opinion  of  the  Court 
of  Criminal  Appeal :  first,  whether  the  evidence  was  admissible  under 
a  plea  of  not  guilty;  secondly,  whether  it  showed  a  diaolomire  within 
the  meaning  of  the  proviso,  so  as  to  constitute  a  defence.  All  the 
court  thought  that  the  evidence  was  admissible,  and  also  expressed  an 
opinion  that  it  was  tendered  at  the  proper  time.  But  on  the  other 
point  there  vras  a  difference  of  opinion.  Lord  Campbell,  C.  J.,  Pol- 
lock, C.  B.,  Wightman,  Willes,  and  Hill,  JJ.,  Martin,  Bramwell, 
Watson,  and  Channell,  BB.,  thought  that  the  statement  in  the  court 
of  bankruptcy  was  not,  under  the  circumstances,  a  disclosure  within 
the  meaning  of  the  above  section.  Cockburn,  C.  J.,  Williams,  Crow- 
der,  Crompton,  and  Byles,  JJ.,  thought  that  it  was.  The  conviction 
was,  therefore,  affirmed.  R.  t?.  Skeen,  1  Bell,  C.  C.  97;  s.  c.  28 
L.  J.,  M.  C.  91.  See  also  R.  v.  Scott,  25  L.  J.,  M.  C.  128;  Dears, 
&  B.  C.  C.  47,  and  R.  v.  Robinson,  L.  R.  1  C.  C.  R.  80;  R.  v.  Wid- 
dop,  L.  R.  2  C.  C.  R.  3,  42  L.  J.,  M.  C.  9,  arUe,  p.  52. 

In  the  present  enactment  the  word  ''first''  is  introduced  before  the 
word  '^  disclosed,"  in  order  to  obviate  any  doubt  which  may  arise  in 
future  on  this  point.    Greaves'  Crim.  Stat.  p.  92. 

PerBons  intrusted  as  banker,  merchant,  broker,  attorney,  or 
other  agent.    Oases  under  sections  75  and  76.    The  prisonery  an 
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insurance  broker^  had,  as  such,  effected  insurances  on  a  ship  for  the 
prosecutor;  and  the  ship  having  been  lost,  the  prosecutor  sent  him 
the  policies  with  other  aocuments  necessary  for  recovering  the  loss; 
the  prisoner  received  the  amount  of  the  policies  in  cheques  to  his 
order,  which  he  then  paid  into  his  own  bank  to  his  own  credit,  but 
did  not  account  to  the  prosecutor  at  the  time,  though  pressed  to  do  so. 
He  afterwards  became  bankrupt,  when  it  was  discovered  that  his  bal- 
ance at  the  bank  was  much  less  than  the  sum  received  on  the  policies. 
The  prisoner,  having  been  convicted  on  an  indictment  framed  on  the 
second  branch  of  s.  75,  it  was  held  that  the  conviction  could  not  be 
upheld.  Cockbum,  O.  J.,  held  that  it  must  be  shown  that  the  pris- 
oner at  the  time  he  received  the  money  for  the  policies  intended  to 
embezzle  it.  Kelly,  C.  B.,  appeared  to  doubt  this  view,  and  joined 
with  Pollock,  B.,  in  thinking  the  evidence  as  to  the  course  of  dealing 
between  the  parties  too  vague  to  enable  them  to  come  to  any  decision. 
Bramwell  and  Amphlett,  JJ.  A.,  and  Field,  J.,  thought  that  the 
second  branch  of  the  section  only  applies  to  cases  where  an  agent  has 
been  intrusted  with  securities  without  authority  to  obtain  money  upon 
them,  and  has  _got  the  money  by  some  unauthorized  act  of  his  own. 
E.  V.  Tatlock,  L.  R.  2  Q.  B.  D.  157;  46  L.  J.,  M.  C.  7. 

In  order  to  support  a  conviction  under  s.  75  of  24  &  25  Vict.  c.  96, 
♦there  must  be  a  oirection  in  writing  under  the  first  part  of  the  r^oQQ 
section,  and  in  order  to  support  a  conviction  under  s.  76,  the  ^ 
defendant  must  have  improperly  sold  or  otherwise  misappropriated 

Sroperty  intrusted  to  him  without  authority  to  sell.  Thus,  where  the 
efendant,  an  attorney,  was  employed  to  raise  a  loan  of  money  on 
mortgage,  of  which  he  was  orally  instructed  to  apply  a  part  in  paying 
off  an  earlier  mortgage,  and  to  hand  over  the  rest  to  the  mortgagor ; 
and  having  prepared  the  mortgage-deed,  and  received  the  mortga^ 
money,  and  nanded  over  the  deed  to  the  mor^agee  in  exchange,  he 
then  misappropriated  a  part  of  the  money  to  his  own  use,  it  was  held 
that  he  could  not  be  convicted  of  any  offence  under  s.  75  or  s.  76  of 
24  &  25  Vict  c.  96.  R.  v.  Cooper,  L.  R.  2  C.  C.  R.  123 ;  43  L.  J., 
M.  C.  89.  And  a  solicitor  who  had  misappropriated  money  intrusted 
by  a  client  to  invest  on  mortgage,  was  held  not  to  be  guilty  of  an  of* 
fence  under  s.  76.  R.  t?.  Newman,  8  Q.  B.  D.  706 ;  61  L.  J.,  M.  C. 
87,  there  being  no  evidence  to  show  that  any  specific  sum  was  intrusted, 
or  that  there  were  any  specific  directions  as  to  the  custody  of  it;  but 
otherwise,  where  a  solicitor  was  intrusted  with  the  money  of  his 
client  to  keep  it  safely  until  a  certain  day,  and  then  invest  it,  for  in 
such  case  he  would  be  intrusted  with  the  money  '^  for  safe  custody,'' 
within  s.  76.  R.  t?.  Fullager,  14  Cox,  C.  C.  R.  370 ;  41  L.  T.  N.  S. 
448. 

The  prisoner,  a  stock  and  share  dealer,  was  employed  by  the 
prosecutrix  to  purchase  securities  for  her.  He  bought  in  his  own 
name,  and  received  money  from  her  from  time  to  time  to  cover  the 
amounts  he  had  paid  or  had  to  pay  for  the  securities.  Such  payments 
were  not  made  against  any  particular  item,  but  in  cheques  for  round 
sums.  On  one  occasion  he  wrote  to  her,  ^'  I  inclose  a  contract  note  for 
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£300,  J.  bonds,  at  112,  £336 ;''  and  the  contract  note  ran,  ^^sold  to 
Mrs.  a  (the  prosecutrix)  £300,  J.,  at  112,  £336,''  and  was  signed  by 
the  prisoner.  The  prosecutrix  wrote  in  reply,  "  I  have  just  received 
your  note  and  contract  note  for  three  J.  shares,  and  inclose  a  cheque 
for  £336  in  payment/'  The  prisoner  never  paid  for  the  bonds,  but 
in  violation  of  good  faith  appropriated  to  his  own  use  the  proceeds 
of  the  cheque.  It  was  hela  that  the  letter  of  the  prosecutrix  was  a 
direction  in  writing  to  apply  the  proceeds  of  the  cheque  to  pay  for 
the  bonds,  if  they  still  had  to  be  paid  for,  within  the  meaning  of  s.  75 
of  24  &  26  Vict.  c.  96.  R.  v.  Christian,  L.  R.  2  C.  C.  R.  94 ;  43 
L.  J.,  M.  C.  26. 

Misappropriation  under  the  Munioipal  Corporations  Aot,  1882. 
The  provisions  of  the  above  act  are  applied  to  persons  misappropri- 
ating money  arising  jfrom  the  sale  of  annuities  or  securities  purdiased 
or  transferred  under  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict,  c  50,  s.  117). 
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At  ootnmon  law.  The  offence  of  arson,  which  is  a  felony  at  com- 
mon law,  is  defined  by  Lord  Coke  to  be  the  malicious  and  voluntary 
burning  the  house  of  another,  by  night  or  by  day.^  3  Inst.  66 ;  1 
Hale,  C.  P.  566. 

The  setting  fire  to  the  house  of  another,  maliciously  to  bum  it,  is 
*not  at  common  law  a  felony,  if  either  by  accident  or  timely  r^oQR 
prevention  the  fire  does  not  take  place.*    1  Hale,  P.  C.  568.   ^ 

1  Overstreet  v.  State,  46  Ala.  30;  McGary  v.  People,  46  N.  Y.  153.    S. 

'  Commoiiwealth  v.  Van  Schaack,  16  Mass.  105 ;  People  o.  Butler,  16  Johns.  208. 
See  Ball's  Oue.  5  Bog.  Bee.  85.  To  attempt  to  fire  a  house  is  a  misdemeanor  at  com- 
mon law.  Orrs  Case,  5  Id.  181.  The  least  burning  of  the  house  is  sufficient  to  con- 
stitute the  crime.    The  charring  of  the  floor  to  the  depth  of  half  an  inch  is  mrtainlj 
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By  statute.  The  various  offences  of  burning  have  been  long  pro- 
vided for  by  the  9  Geo.  1,  c.  22,  th6  7  &  8  Geo.  4,  c.  30,  and  the  7 
Will.  4  &  1  Vict.  c.  89.  These  statutes  are  all  now  repealed,  and  the 
offenoe  is  r^ulated  for  the  most  part  by  the  24  &  25  V  ict.  c.  97. 

Churches  and  chapels.  By  s.  1,  ^^  whosoever  shall  unlawfully  and 
maliciously  set  fire  to  any  church,  chapel,  meeting-house  or  other  place 
of  divine  worship,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  tiie  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  [now  five] 
years, — or  to  be  imprisoned  for  any  tenn  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
ping." 

Dwelling-hoase,  any  person  being  therein.  By  s.  2,  ''whoso- 
ever shall  unlawfully  and  maliciously  set  fire  to  any  dwelling-house, 
any  person  beine  therein,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discr^ion  of  the  court,  to  1^  kept 
in  penal  servitude  for  life  or  for  any  term  not  less  than  three  [now 
five]  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hara  labor,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping."* 

'  Hotisey  oathouset  mantiflAotory«  farm,  etc.  By  s.  3, ''  whosoever 
shall  unlawfully  and  maliciously  set  fire  to  any  house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop-oast^ 
barn,  store-house,  granary,  hovel,  shed,  or  fold,  or  to  any  farm  build- 
ing, or  to  any  building  or  erection  used  in  farming  lana,  or  in  canv- 
ing  on  any  trade  or  manufacture  or  any  branch  thereof,  whether  the 
same  shall  then  be  in  the  possession  of  the  offender  or  in  the  possession 
of  any  other  person,  with  intent  thereby  to  injure  or  defraua  any  per- 
son, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  [now  five]  years,— or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping."  * 

Bailway  stations  and  buildings  belonging  to  ports,  docks,  and 
harbors.  By  s.  4,  ^^  whosoever  shall  unlawfully  and  maliciously  set 
fire  to  any  station,  engine  house,  warehouse,  or  other  building  belong- 

mfficient  State  v.  Sandy,  3  IrecL  670.  An  indictment  for  anon  merely  chaiiging  that 
the  defendant  set  fire  to  a  house  with  intent  to  inijure  the  owner,  without  chai^iing  the 
burning  is  totally  defective.    Mary  v.  State,  24  Ark.  44.    S. 

^  The  State  statute  concerning  arson  of  a  dwelling-house  or  bam,  does  not  indode 
unfinished  structures  which  have  never  been  actually  occupied  for  such  uses.  State  % 
Wolfenberger,  20  Ind.  242.    S. 

"*  A  banking-house  is  a  storey  shop,  or  warehouse.    Wii8onv.State^24  0onii.57.  & 
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ing  or  appertaining  to  any  railway,  port,  dock,  or  harbor,  or  to  any 
canal  or  other  navigation,  shall  be  guilty  of  felony,  and  being  con«- 
victed  thereof  shall  he  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  lass  than  three  [now  five] 
years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

♦Publio  buildings.  By  s.  5,  "  whosoever  shall  unlawfully  r*28fi 
and  maliciously  set  fire  to  any  building  other  than  such  as  are  l- 
in  this  act  before  mentioned  belonging  to  the  Queen,  or  to  any  county, 
riding,  division,  city,  borough,  poor  law  union,  parish,  or  place,  or  be- 
longing to  any  university,  or  coll^,  or  hall  of  any  university,  or  to 
any  inn  of  court,  or  devoted  or  d^icated  to  public  use  or  ornament, 
or  erected  or  maintained  by  public  subscription  or  contribution,  shall 
be  guilty  of  felony,  and  bein^  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  [now  five]  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 
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ping. 

Other  bnildingB.  By  s.  6,  ^^  whosoever  shall  unlawfully  and  mali- 
ciously set  fire  to  any  building  other  than  such  as  are  in  this  act  be- 
fore mentioned  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  he  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen ,  years  and  not  less  than 
three  [now  five]  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  widiout  hard  labor,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping." 

Gtoods  in  bnildingB.  By  s.  7,  '^  whosoever  shall  unlawfiiUy  and 
maliciously  set  fire  to  any  matter  or  thing,  being  in,  against,  or  under 
any  building  under  such  circumstances  that  if  the  building  were  thereby 
set  fire  to  the  ofience  would  amount  to  felony,  shall  be  guilty  of  felony, 
and  bein^  convicted  thereof  shall  be  liable,  at  the  cuscretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen and  not  less  than  three  [now  five]  years,— or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping." 

Attempting  to  set  fire  to  buildings.  By  s.  8,  ^^  whosoever  shall 
unlawfully  and  maliciously  by  any  overt  act  attempt  to  set  fire  to  any 
building,  or  any  matter  or  thing  m  the  last  preceding  section  men- 
tioned under  such  circumstances  that  if  the  same  were  thereby  set  fire 
to  the  offender  would  be  guilty  of  felony,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  diall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and 
not  less  than  three  [now  five]  years, — or  to  be  imprisoned  for  any  term 
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not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years^ 
with  or  without  whipping." 

Crops  of  corn,  woods,  plantations,  gorse,  etc.  By  s.  16,  '^  who- 
soever shall  unlawfiilly  and  maliciously  set  fire  to  any  crop  of  hay, 
grass,  com,  grain,  or  pulse,  or  of  any  cultivated  v^etable  produce, 
whether  standing  or  cut  down,  or  to  any  part  of  any  wood,  coppice,  or 
plantation  of  trees ;  or  to  any  heath,  gorse,  furze,  or  fern,  whereso- 
ever the  same  may  be  growing,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  t^ 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not 
less  than  three  [now  five]  years,— or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hara  labor,  and  with  or 
*9»71  *^^^^^  solitary  confinement,  and,  if  a  male  under  the  age  of 
•J  sixteen  years,  with  or  without  whipping." 

Stacks  of  com,  straw,  wood^  ooals,  etc.  By  s.  17,  '^  whosoever 
ehall  unlawfiilly  and  maliciously  set  fire  to  any  stack  of  corn,  grain, 
pulse,  tares,  hay,  straw,  haulm,  stubble,  or  of  any  cultivated  vegetable 
produce,  or  of  furze,  gorse,  heath,  fern,  turf,  peat,  coals,  charcoal,  \^ood, 
or  bark,  or  to  any  steer  of  wood  or  bark,  snail  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  aiscretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  [now  five]  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
witkoQ  without  whipping." 

Attempting  to  set  fire  to  crops  or  fltaoks  of  com,  eto.    By  &  18, 

^'  whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act  aUemji 
to  set  fire  to  any  such  matter  or  thing  as  in  either  of  the  last  two 
preceding  sections  mentioned  under  such  circumstances  that  if  the 
same  were  thereby  set  fire  to  the  offender  would  be  under  either  of 
such,  sections  guilty  o£  felony,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  fer  any  term  not  exceeding  seven  years  and  not  less 
than  three  [now  five]  years, — or  to  be  imprisoned  for  any  term  not 
exceedii^  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  oonfineiqent,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

Goal  mines.  By  s.  26,  ^^  whosoever  shall  unlawfully  and  mali- 
ciously set  fire  to  any  mine- of  coal,  cannel  coal,  anthradte,  or  other 
mineral  fuel,  shall  be  guilty  of  felony."  The  same  punishment  as  in 
&  17. 

Attempt  to  set  Are  to  ooal  mines.  By  s.  27,  ^'  whosoever  shall  un- 
kwfully  andjnaliciously  by  a;iy  overt  act  attempt  to  set  fire  to  'uiy 
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mine,  under  such  circumstances  that  if  the  mine  were  thereby  set  fire 
to  the  offender  would  be  guilty  of  felony,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen and  not  less  than  three  [now  five]  years,— or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping/' 

Ships  or  yessels.  By  s.  42,  ^^  whosoever  shall  unlawfully  and  mali- 
ciously set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel, 
whether  the  same  be  complete  or  in  an  unfinished  state,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
exceeding  three  [now  five]  years,— or  to  be  imprisoned  for  any  terra 
not  exceSing  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

As  to  the  setting  fire  to  ships  with  intent  to  commit  murder,  see  24 
&  25  Vict  c.  100,  s.  13,  infra,  tit  "  Attempt  to  Murder." 

*Ship8  or  yessels,  with  intent  to  prejudice  owner  or  (moo 
underwriter.  By  s.  43,  "  whosoever  shall  unlawfiiUy  and  L 
maliciously  set  fire  to,  or  .cast  away,  or  in  anywise  destroy  any  ship 
or  vessel,  with  intent  thereby  to  prejudice  any  owner  or  part  owner 
of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same, 
or  any  person  that  has  underwritten  or  shall  underwrite  any 
policy  of  msurance  upon  such  ship  or  vessel,  or  on  the  freight  thereof, 
or  upon  any  goods  on  board  the  same,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  [now  five]  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping." 

Setting  fire  to  ships  of  war,  eto.    By  the  12  Greo.  3,  c.  24,  s.  1, 

"  if  any  person  or  persons  shall,  either  within  this  realm,  or  in  any  of 
the  islands,  countries,  forts,  or  places  thereunto  belonging,  wilfully  or 
maliciously  set  on  fire  or  bum,  or  otherwise  destroy,  or  cause  to  be 
set  on  fire  or  burnt,  or  otherwise  destroyed,  or  aid,  procure,  abet, 
or  assist  in  the  setting  on  fire,  or  burning,  or  otherwise  destroy- 
ing any  of  his  majesty  s  ships  or  vessels  of  war,  whether  the  said 
ships  or  vessels  of  war  be  on  float  or  building,  or  b^un  to  be  built, 
in  any  of  his  majesty's  dockyards,  or , building  or  repairing  by  con- 
tract in  any  private  yards  for  the  use  of  his  majesty,  or  any  of  his 
majesty's  arsenals,  magazines,  dockyards,  ropeyaras,  victualling  offices, 
or  any  of  the  buildings  erected  therein  or  belonging  thereto ;  or  any 
timber  or  materials  there  placed,  for  building,  repairing,  or  fitting  out 
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of  ships^  or  vessels,  or  any  of  his  majesty^s  mllitaiy,  naval^  or  victual- 
ling stores,  or  other  ammunition  of  war,  or  any  place  or  places,  where 
any  such  military,  naval,  or  victualling  stores,  or  other  ammunition 
of  war,  is,  are,  or  shall  be  kept,  placed,  or  deposited ;  that  then  the 

Serson  or  persons  guilty  of  any  such  offence,  being  thereof  convicted  in 
ue  form  of  law,  snail  be  adjudged  guilty  of  felony,  and  shall  suffer 
death  as  in  cases  of  felony,  without  benefit  of  clergy/' 

By  s,  2,  "  any  person  who  shall  commit  any  of  the  ofiences  before 
mentioned,  in  any  place  out  of  this  realm,  may  be  indicted  and  tried 
for  the  same,  either  in  any  shire  or  counfy  within  this  realm,  in  like 
manner,  and  form  as  if  such  offence  had  been  committed  within  the 
said  shire  or  county,  or  in  such  island,  county  or  place  where  such 
offence  shall  have  been  actually  committed,  as  his  majesty,  his  heirs  or 
successors,  may  deem  most  expedient  for  bringing  such  offender  to 
justice :  any  law,  usage,  or  custom  notwithstanding.''  This  offence  is  still 
capital,  7  &  8  Geo.  4,  c.  28,  ss.  6  and  7. 

By  the  Naval  Discipline  Act,  1866  (29  &  30  Vict  c.  109,  s.  34), 
persons  subject  to  that  act  are  liable  to  the  punishment  of  death  for 
setting  fire  to  dockyards,  ships,  eta 

Setting  fire  to  ships,  etc.,  in  the  port  of  London.  The  39  Geo.  3, 
c.  69,  a  public  local  act  for  rendering  more  commodious  and  for 
better  r^ulating  the  port  of  London,  enacts  (by  s.  104),  '^tiiat  if 
any  person  or  persons  whonosoever  shall  wijifullv  and  maliciously  set 
on  fire  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any  ship 
or  other  vessel  lying  or  being  in  the  said  canal,  or  in  any  of  the  docks, 
basins,  cuts,  or  other  works  to  be  made  by  virtue  of  this  act,  every 
Moq-i  ^person  so  offending  in  any  of  the  said  cases  shall  be  adjudged 
J   guilty  of  felony  without  tienefit  of  clergy." 

Attempting  to  set  fire  to  ships  or  vessels.  By  the  24  &  25  VicL 
c  97,  s.  44,  "  whosoever  shall  imlawfuUy  and  maliciously,  by  any 
overt  act,  attempt  to  set  fire  to,  cast  away,  or  destroy  any  ship  or 
vessel,  under  such  circumstances  that  if  the  ship  or  vessel  were 
thereby  set  fire  to,  cast  away,  or  destroyed,  the  offender  would  be 
guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three 
[now  five]  years,— or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping." 

Malice  against  owner  of  property  mmeoessary.  By  s.  68,  ^  every 
punishment  and  forfeiture  by  this  act  imposed  on  any  person  mali- 
ciously committing  any  offence,  whether  the  same  be  punishable  upon 
indictment  or  upon  summary  conviction,  shall  eoually  apply  and  be 
enforced,  whether  the  offence  shall  be  committea  firom  malice  con- 
ceived against  the  owner  of  the  property  in  respect  of  which  it  shall 
be  committed  or  otherwise." 
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Where  person  committing  the  offence  is  in  possession  of  the 
property  ii^nred.  By  s.  69,  "  every  provision  of  this  act  not  here- 
inbefore 80  applied,  snail  apply  to  every  person  who,  with  intent  to 
injure  or  demiud  any  other  person,  shall  do  any  of  the  acts  herein- 
before made  penal,  although  me  offender  shall  be  in  possession  of  the 
property  against  or  in  respect  of  which  such  act  shall  be  done/' 

Intent  to  ix^nre  or  defraud  a  particular  person  need  not  be 
stated.  By  s.  60,  ^Mt  shall  be  su£Scient  in  any  indictment  for  any 
offence  against  this  act,  where  it  shall  be  necessary  to  allege  an  intent 
to  injure  or  defraud,  to  allege  that  the  party  accused  did  the  act  with 
intent  to  injure  or  defraud  (as  the  case  may  be),  without  alleging  an 
intent  to  injure  or  defraud  any  particular  person ;  and  on  the  trial  of 
any  such  onence  it  shall  not  be  necessary  to  prove  an  intent  to  injure 
or  defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove 
that  the  party  accused  did  the  act  charged  with  an  intent  to  injure  or 
defraud  (as  the  case  may  be)/' 

Proof  of  the  setting  fire.  To  constitute  arson  at  common  law  it 
must  be  proved  that  there  was  an  actual  burning  of  the  house  or  of 
some  part  of  it,  though  it  is  not  necessary  that  any  part  should  be 
wholly  consumed,  or  that  the  fire  should  have  any  continuance ;  2 
East,  P.  C.  1020;  1  Hale,  P.  C.  569/  In  the  9  Geo.  1,  c.  22,  the 
words  "set  fire"  are  used,  and  Mr.  East  observes,  that  he  is  not  aware 
of  any  decision  which  has  put  a  larger  construction  on  those  words 
than  prevails  by  the  rule  of  the  common  law.  2  East,  P.  C.  1020. 
And  he  afterwards  remarks,  that  the  actual  burning  at  common  law, 
and  the  "setting  fire"  under  the  statute,  in  effect  mean  the  same 
thing.  Id.  1038.  The  words  "  set  fire  "  are  used  in  all  the  subse- 
quent statutes,  so  that  this  passage  and  the  following  decisions  are 
still  applicable.  The  prisoner  was  indicted  (under  me  9  Geo.  1,  c. 
*22)  for  setting  fire  to  an  outhouse,  conunonly  called  a  paper-  r^oon 
mill.  It  appe^^  that  she  had  set  fire  to  a  large  quantity  of  ^ 
paper,  drying  in  a  loft  annexed  to  the  mill,  but  no  part  of  the  mill 
itself  was  consumed.  The  judges  held  that  this  was  not  a  setting  fire 
to  the  mill  within  the  statute.  R.v.  Talyor,  2  East,  P.  C.  1020;  1 
Leach,  49.  So  on  a  charge  of  arson,  it  appeared  that  a  small  faggot  was. 
set  on  fire  on  the  board^  floor  of  a  room,  and  the  faggot  was  nearly 
consumed ;  the  boards  of  the  floor  were  "  scorched  Uack,  but  not 
burnt,"  and  no  part  of  the  wood  of  the  floor  was  consumed.  Cress- 
well,  J.,  said,  "R.  r.  Parker  (see  infra)  is  the  nearest  case  to  the 
present,  but  I  think  it  is  distinguishable.  ...  I  have  conferred  with 
my  brother  Patteson,  and  he  concurs  with  me  in  tliinking,  that  as  the 
wood  of  the  floor  was  scorched,  but  no  part  of  it  consumed,  the 
present  indictment  cannot  be  supported.  We  think  that  it  is  not 
essential  to  this  offence  that  the  wood  should  be  in  a  blaze,  because 
some  species  of  wood  will  bum  and  entirely  consume  without  blazing 
at  aU.'^     B.  V.  Eussell,  Car.  &  M.  541.      Where  the  prisoner  was 

1  Commonwealth  v.  Tucker,  110  Man.  403. 
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indicted  under  the  7  Will.  4  &  1  Vict  a  89|  &  3,  and  it  was  proved 
that  the  floor  near  the  hearth  was  scorched^  and  it  was  in  &ct  cnarred 
in  a  trifling  way;  that  it  had  been  at  a  red  heat,  thou^  not  in  a  blaze; 
Parke,  B.,  held  that  the  offence  was  complete.  R.  t?.  marker,  9  C.  &  P. 
45,  38  E.  C.  L.  To  constitute  a  setting  on  fire,  it  is  not  necessary 
that  any  flame  should  be  visible.  R.  v.  Stallion^  1  Moo.  C.  C.  398, 
pod,  p.  293. 

Many  of  these  cases  come  within  the  felony  created  by  the  24  &  25 
Vict,  c  97,  namely,  jbhat  of  attempting  to  set  fire  to  a  building,  etc. 
And  even  if  a  count  for  the  attempt  were  not  contained  in  the  indict- 
ment, the  prisoner  might  be  found  guilty  of  it  under  the  14  &  15 
Vict  c.  100,  s.  9;  infra,  "  Attempts.'^ 

Proof  of  property  set  lire  to.  In  order  to  constitute  the  felonious 
offence  of  arson  at  common  law,  the  fire  must  bum  the  house  of  another* 
The  burning  of  a  man's  own  house  is  no  felony  at  common  law,  but 
such  burning  in  a  town,  or  so  near  to  other  houses  as  to  create  danger 
to  them,  is  at  common  law  a  misdemeanor;  1  Hale,  P.  C.  568 ;  2  East, 
P.  C.  1027.  But  it  is  a  felony  at  common  law  if  a  man  set  fire  to 
his  own  house  with  intent  to  burn  that  of  another,  or  under  such  cir- 
cumstances that  the  house  of  another  would  in  all  probabilitv  be  burnt ; 
2  East,  P.  C.  1030;  and  the  case  of  R.  v.  Probert^  there  cited.  Now, 
however,  under  the  various  sections  of  the  statutes  mentioned  above, 
the  crime  of  arson  has  a  much  wider  scope. 

A  misdescription  in  the  nature  of  tne  property  might  now  be 
amended  under  the  14  &  15  Vict  c.  100,  s.  1.  otill  it  is  necessary  to 
prove  the  nature  of  the  property  set  fire  to,  in  order  to  show  that  the 
property  comes  within  the  meaning  of  one  or  the  other  of  the  above 
sections,  and  which. 

Many  of  the  cases  in  the  books  were  decided  upon  the  statutes  which 
are  now  repealed.  But,  as  the  langua^  of  the  present  statute  is  iden- 
tical, in  manv  respects,  with  that  of  those  which  preceded,  these  deci- 
sions are  still,  in  a  great  measure,  applicable. 

Proof  of  property  set  fire  to— house.  The  word  house  includes,  as 
it  seems,  all  such  buildings  as  would  come  within  that  description,  upon 
an  indictment  for  arson  at  common  law.^  That  includes  such  buildings 
as  burglary  may  be  committed  in  at  common  law ;  but  whether  the 
♦2911  *^^^  would  now  be  held  to  include  all  such  buildings  as 
•J  burglary  may  be  committed  in  under  the  repealed  statute,  7  & 
8  Greo.  4,  c.  29,  s.  13,  seems  to  be  doubtful.    See  Greaves'  Statutes, 

^  When  the  prisoner  was  charged  with  bnming  a  dwelling-houBe,  and  it  appeared 
that  the  building  bamed  was  designed  and  built  tor  a  dwelling-house ;  was  constructed 
like  one ;  was  not  painted,  though  designed  to  be,  and  some  of  the  glass  in  an  outer 
door  had  not  been  put  in,  it  was  held  that  this  was  not  a  dwelling-house,  in  such  a 
sense,  that  the  burning  of  it  would  constitute  the  crime  of  arson.  But  the  law  is 
otherwise  with  regard  to  a  dwelling-house,  once  inhabited  as  such,  and  ftxim  whidi 
the  occupant  is  but  temporarily  absent  State  v.  McGowen,  20  Conn.  245.  See  Stevens 
t.  Commonwealth,  4  Leigh,  683 ;  People  v,  Cotteral,  18  Johns.  115 ;  People  v.  Van 
Blarcum,  2  Johns.  105 ;  Commonwealth  v,  Posey,  4  Cal.  109.  S. 
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212  (n).  A  building  intended  for  and  constructed  as  a  dwelling-house, 
but  which  had  not  been  completed  or  inhabited,  and  in  which  the  owner 
had  deposited  straw  and  agricultural  implements,  was  held  not  to  be  a 
house,  outhouse,  or  bam,  within  the  9  Geo.  1,  c.  22.  It  was  said,  that 
it  was  not  a  house  in  respect  of  which  burglary  or  arson  could  be  com- 
mitted ;  that  it  was  a  house  intended  for  residence,  but  not  inhabited, 
and  therefore  not  a  dwelling-house,  though  intendal  to  be  one.  That 
it  was  not  an  outhouse,  because  not  parcel  of  a  dwelling-house ;  and 
that  it  was  not  a  bam,  within  the  meaning  of  that  word  as  used  in  the 
statute.  Elsmore  t;.  Inhab.  Hundred  of  St.  Briavells,  8  B.  &  C.  461,  15 
E.  C.  L.  So  also  Lush,  J.,  held  that  an  unfinished  structure,  intended  to 
be  used  as  a  dwelling-house  when  finished,  was  not  a  "  house" ;  but  he 
seemed  to  be  doubtful  whether  it  could  be  properly  described  as  a  "  build- 
ing" under  section  6.  it.  v.  Edgell,  11  Cox,  C.  0.  132.  But  where  the 
wall  and  roof  of  a  structure  and  part'of  the  flooring  were  finished, 
and  the  internal  walls  prepared  for  plastering,  it  was  held  to  be  a 
"building"  within  section  6.  R.  v.  Manning,  L.  R.  1  C.  C.  R.  338; 
41  L.  J.,  M.  C.  11.  Upon  the  construction  of  the  statute  (9  Geo.  1, 
c  22),  it  has  been  held  tnat  a  common  gaol  comes  within  the  meaning 
of  the  word  house.  The  entrance  to  the  prison  was  through  the 
dwelling-house  of  the  gaoler  (separated  from  the  prison  by  a  wall),  and 
the  prisoners  were  sometimes  allowed  to  lie  in  it.  All  the  judges  held, 
that  the  dwelling-house  was  to  be  considered  as  part  of  the  prison,  and 
the  whole  prison  was  the  house  of  the  corporation  to  whom  it  belonged. 
One  of  the  counts  laid  it  as  the  house  of  the  corporation ;  another,  of 
the  gaoler ;  and  the  third,  of  a  person  whom  the  gaoler  suffered  to  live 
in  the  house.  R.  v.  Donnevan,  2  East,  P.  C.  1020 ;  2  W.  Bl.  682 ; 
1  Leach,  69.  But  where  a  constable  hired  a  cellar  (as  a  lock-up  housel 
imder  a  cottage,  and  the  cellar  was  independent  of  the  cottage  in  all 
respects,  it  was  held  that  the  cellar  was  not  properly  described  in  an 
indictment  for  arson  either  as  the  dwelling-house  of  the  constable,  or 
as  an  outhouse  of  the  cottage.    Anon.  cor.  HuUock,  B.,  1  Lewin, 

A  shed  or  cabin,  though  built  of  stone,  roofed,  and  with  low  fire- 
place and  window,  does  not  in  a  case  of  arson  constitute  a  house  within 
the  7  Will.  4  &  1  Vict  c.  89,  s.  3,  where  the  building  was  erected  not 
for  habitation,  but  for  workmen  to  take  their  meals  and  dry  their 
clothes  in,  and  had  not  been  slept  in  with  permission  of  the  owner.  R. 
V.  England,  1  C.  &  K.  533,  47  E.  C.  L. 

Proof  of  property  set  fire  to— chapel.  Under  the  repealed  statute 
7  Will.  4  &  1  Vict  c.  89,  s.  3,  it  was  held  to  be  not  necessary  to  prove 
that  a  dissenting  chapel  is  registered  and  recorded ;  the  woms  ''duly 
roistered  and  recorded,"  which  were  contained  in  the  repealed  statute 
7  &  8  Greo.  4,  c.  30,  s.  2,  being  omitted  in  the  latter  enactment 

Proof  of  property  set  fire  to— -outhouse.  Upon  the  meaning  of 
the  word  "outhouse,"  in  the  repealed  statute,  9  Geo.  1,  c.  22,  the  fol- 
lowing case  was  decided :    It  appeared  that  the  prisoner  (who  was 


? 
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indicted  for  setting  fire  to  an  outhouse)  had  set  firssto  and  burnt  part 
of  a  building  of  uie  prosecutor,  situated  in  the  yard  at  the  back  of  his 
dwelling-house.  The  building  was  four  or  five  feet  distant  from  the 
*9Q91  ^^^^^  ^^^  ^^^  ^joined  to  it.  The  yard  was  inclosed  on  all  sides, 
-I  in  one  part  of  the  dwelling-house,  in  another  by  a  wall,  and  in 
a  third  by  a  railing,  which  separated  it  from  a  field,  and  in  the  re- 
maining part  by  a  hedge.  The  prosecutor  kept  a  public-house,  and 
was  also  a  flax-dresser.  The  buildings  in  question  consisted  of  a  stable 
and  chamber  over  it,  used  as  a  shop  for  the  keeping  and  dressing  of 
flax.  It  was  objected,  that  this  was  part  of  the  dwelling-house,  and 
not  an  outhouse ;  but  the  prisoner  having  been  convicted,  the  judges 
were  of  opinion  that  the  verdict  was  right.  It  was  observed  that 
though,  for  some  purpose,  this  might  be  part  of  the  dwelling-house, 

et  that  in  fact  it  was  an  outhouse,     K.  v.  rforth,  2  East,  P.  0.  1021. 

he  following  case  was  decided  upon  the  words  of  the  same  statute: 
The  prisoner  was  indicted  in  some  counts  for  setting  fire  to  an  ouJt^ 
house,  in  others  to  a  house.  The  premises  burned  consisted  of  a  school- 
room, which  was  situated  very  near  to  the  house  in  which  the  prose- 
cutor lived,  being  separated  from  it  only  by  a  narrow  passage  about  a 
yard  wide.  The  roof  of  the  house,  whidb  was  of  tile,  reached  over 
part  of  the  roof  of  the  school,  which  was  thatched  with  straw ;  and 
the  school,  with  a  garden  and  other  premises,  tc^ther  witli  a  court 
which  surrounded  the  whole,  were  rented  of  the  parish  by  the  prose* 
6utor  at  a  yearly  rent.  There  was  a  continued  fence  round  the  prem^ 
ises,  and  nobody  but  the  prosecutor  or  his  &mily  had  a  right  to  come 
within  it.  It  was  objected  for  the  prisoner  that  the  buUding  was 
neither  a  house  nor  an  outhouse  within  the  repealed  statute,  9  Geo.  1 
c.  22  ;  but  the  judges  were  of  opinion  that  it  was  correctly  described 
either  as  an  outhouse  or  part  of  a  dwelling-house,  within  me  meaning 
of  the  statute.  R.  ff.  Winter,  Russ.  &  Ry.  296 ;  2  Russ.  Cri.  911, 
5th  ed.  The  following  case,  upon  the  construction  of  the  same  word, 
arose  on  an  indictment  under  the  7  &  8  Greo.  4 :  The  place  in  questicm 
stood  in  an  inclosed  field,  a  fiirlong  from  the  dwelling-house,  and  not 
in  sight.  It  had  been  originally  divided  into  stalls,  capable  of  holding 
eight  beasts,  partly  open  and  partly  thatched.  Of  late  years  it  was 
botfirded  all  round,  the  stalls  taken  away  and  an  opening  left  for  cattle 
to  come  in  of  their  own  accord.  There  was  neither  window  nor  door, 
and  the  opening  was  sixteen  feet  wide,  so  that  a  wagon  might  be 
drawn  through  it,  under  cover.  The  back  part  of  the  roof  was  sup- 
ported by  posts,  to  which  the  side  boards  were  nailed.  Part  of  it  in- 
ternally was  boarded  and  locked  up.  There  was  no  distinction  in  the 
roof  between  the  inclosed  and  the  uninclosed  part,  and  the  inhabitants 
and  owners  usually  called  it  the  cow-stalls.  Park,  J.,  did  not  consider 
this  an  outhouse  within  the  statute ;  but  reserved  the  point  for  the 
opinion  of  the  judges.  Six  of  the  judges  were  of  opinion  that  this 
was  an  outhouse  within  the  statute ;  but  seven  of  their  lordships  be- 
ine  of  a  contrary  opinion,  a  pardon  was  recommended.  R.  v.  Ellison, 
1  Moody,  C.  C.  336.  See  also  HUles  v.  Inliab.  of  Shiewsbmy,  3 
East,  467;  R.  v.  Woodwaid,  1  Moody,  C.  C.  326. 
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The  prisoner  was  tried  before  Littledale,  J.,  upon  an  indictment, 
one  oount  of  which  charged  him  with  setting  fire  to  an  outhouse  of 
W.  D.     The  prosecutor  was  a  laborer  and  poulterer,  and  had  be- 
tween two  ana  three  acres  of  land,  and  kept  three  cows.     The  build- 
ing in  question  was  in  the  prosecutor's  farm-yard,  and  was  three  or 
four  poles  distant  from  the  dwelling-house,  from  which  it  might  be 
seen.     The  prosecutor  kept  a  cart  in  it,  which  he  used  in  his  business 
of  a  poulterer,  and  also  kept  his  cows  in  it  at  night     There  was  a 
barn  adjoining  the  dwelling-house,  then  a  gateway,  and  then  another 
♦range  of  buildings,  which  did  not  adioin  the  dwelling-house  or  r  ♦ono 
bam ;  the  first  of  which  from  the  dwelling-house  was  a  pig-sty,  L 
then  another  pig-sty,  then  a  turkey-house,  adjoining  to  wiich  was  the 
building  in  question.     The  dwelling-house  and  farm  formed  one  side 
of  the  rarm-yard,  and  the  three  other  sides  were  formed  by  a  fence 
inclosing  these  buildings.     The  building  in  question  was  formed  by 
six  upright  posts  nearly  seven  feet  high,  three  in  the  front  and  three 
at  the  back,  one  post  being  at  each  comer,  and  the  other  two  in  the 
middle  of  the  front  and  back,  these  posts  supporting  the  roof;  there 
were  pieces  of  wood  laid  from  one  side  to  the  other.     Straw  was  put 
upon- these  pieces  of  wood  laid  wide  at  the  bottom  and  drawn  up  to 
a  ridge  at  tne  top ;  the  straw  was  packed-  up  as  close  as  it  coula  be 
packed  ;  the  pieces  of  wood  and  straw  made  the  roof.    The  front  of 
the  building  to  the  farm-yard  was  entirely  opened  between  the  posts, 
one  side  of  the  building  adioining  the  turkey-house  which  covered 
that  side  all  the  way  up  to  the  roof,  and  that  side  was  nailed  to  the 
turkey-house.     The  back  adjoined  a  field  and  was  a  rail  fence,  the 
rails  being  six  inches  wide ;  these  came  four  or  five  feet  from  the 
ground  within  two  feet  of  the  roof,  and  this  back  formed  part  of 
Sie  fence  before  mentioned.     The  side  opposite  the  turkey-shed  ad- 
joined the  road,  and  was  a  pale  fence,  but  not  quite  up  to  the  top. 
One  of  the  witnesses  for  tne  prosecution,  a  considerable  farmer,  said 
he  should  consider  the  building  an  outhouse.    The  prisoner  was  con- 
victed, and  sentence  of  death  passed  upon  him,  but  execution  was 
respited  to  take  the  opinion  of^  the  judges. .   All  the  judges  present 
(except  Tindal,  C.  J.)  thought  the  erection  an  outhouse,  and  that  the 
conviction  was  right.     R.  v.  Stallion,  1  Moody,  C.  C.  398. 

The  prisoner  was  convicted  before  Mr.  Justice  Patteson  at  the 
Bedfordshire  Spring  Assizes,  1844,  for  feloniously  setting  fire  to  an 
cuthouae  of  Thomas  Bourn.  The  building  set  fire  to  was  a  pig-sty, 
that  shut  up  at  the  top,  with  boarded  sides,  having  three  doors  open- 
ing into  a  yard  in  the  possession  of  the  prosecutor ;  the  back  ot  the 
pig-sty  formed  part  of  the  fence  between  the  prosecutor's  and  the 
adjoining  property.  The  state  of  the  premises  was  this :  first,  the 
prosecutors  house  fronting  the  public  road,  with  a  back  door  opening 
mto  the  yard;  then  a  paled  fence  about  two  feet ;  then  a  cottage ;  then 
a  bam  attached  to  it ;  the  cottage  and  barn  were  let  by  the  prosecutor 
to  a  tenant ;  they  opened  to  tne  road,  and  neither  of  them  had  any 
door  or  opening  into  the  yard.  Next  to  the  cottage  and  bam  was  a 
stable ;  then  a  bam ;  then  the  pig-sty,  all  in  the  possession  of  the 
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prosecutor;  and  opening  into  die  yard.  Next  to  the  pig-sty  was  a 
paled  fenoe,  and  then  a  live  hedge  round  to  the  house^  in  which  hedge 
were  three  gates  opening  into  an  orchard  and  two  fields.  On  the  port 
of  the  prisoner  it  was  contended  that  this  pig-sty  was  not  an  outhouse 
within  the  repealed  statute,  7  Will.  4  &  1  Vict  c.  89,  s.  3.  The 
above  cases  of  Ellison,  Haughton,  and  Stallion  were  referred  to ;  as 
also  the  cases  of  Parrot,  6  C.  &  P.  402,  25  E.  C.  L. ;  Woodward,  1 
Moody,  C.  C.  323 ;  and  Newil,  Id.  468.  The  learned  judge  reserved 
the  point  foir  the  opinion  of  the  judges  ;  and  the  case  was  considered 
at  a  meeting  of  all  the  mdges,  except  Coleridge  and  Maull,  JJ., 
in  Easter  term,  1844,  when  their  lordships  were  unanimously  of 
opinion  tliat  the  conviction  was  right.^  B.  v,  Amos  Jones,  2  Moody, 
C.  C.  308. 

Proof  of  property  set  fire  to— shed.  In  R.  v.  Amos,  2  Den.  C.  C. 

*294l   *^'  ^^ '  ^^  ^*  ^'^  ^*  ^*  ^^^'  ^*  ^^  ^®'^*  *^  ^  building  twenty- 
J   four  feet  square,  with  wooden  sides,  glass  windows,  slated  roof, 

and   commonly  called  "the  workshop,"  used  as  a    storehouse  for 

seasoned  timber,  as  a  place  for  deposit  of  tools,  and  for  the  working  up 

of  timber,  may  be  described  as  a  "  shed,"  under  7  &  8  Vict  c.  62 

(repealed).* 

Proof  of  property  aet  fire  to— stacks.  A  stack  of  flax  with  seed 
in  it  is  "grain  "  within  the  meaning  of  the  above  enactments.  R.  r. 
Spencer,  Bears.  &  B.  C.  0.  131.  Under  the  repealed  statute,  9  Geo. 
1,  c.  22,  which  made  it  felony  to  set  fire  to  any  cock,  mow,  or  stack 
of  corn,  a  man  was  indicted  for  being  an  accessory  to  setting  fire  to 
"  an  unthrashed  parcel  of  wheat ;"  this  was  held  to  be  insufficient ;  R. 
V.  Judd,  1  Leach,  484 ;  2  East,  P.  C.  1018.  In  R.  v.  Reader,  4  C. 
&  P.  245,  19  E.  C.  L.;  1  Moody,  C.  C.  239,  the  prisoner  was  in- 
dicted under  the  7  &  8  Geo.  4,  c.  30,  s.  17,  for  setting  fire  to  "  a  stack 
of  straw."  It  appeared  in  evidence  that  the  stack  in  question  was 
made  partly  of  straw,  there  being  two  or  three  loads  at  the  bottom, 
and  the  residue  of  haulm.  The  judges  held  that  this  Avas  not  a  stack 
of  straw  within  the  statute.     See  K.  v.  Brown,  4  C.  &  P.  553  (n), 

^  Jones  V.  Hungerford,  4  G.  &  J.  402.  A  bam  not  oonnected  with  the  mansion,  but 
standing  alone  several  rods  distant  therefrom,  is  an  outhouse.  State  v.  Brooks,  4 
Conn.  446.  The  burning  of  a  bam  with  hay  and  ffniin  in  it,  is  felony  and  arson  at 
common  law.  Sampson  v.  Commonwealth,  5  W.  &  S.  385.  A  bam  standing  eighty 
feet  from  a  dwelling-house,  in  a  yard  or  lane  with  which  there  was  a  commnnicatioo 
by  a  pair  of  bars,  is  within  the  curtilage  of  the  house.  People  v.  Taylor,  2  Mich. 
250.    S. 

A  conviction  cannot  be  'sustained  under  a  count  in  an  indictment  charging  an 
attempt  to  bum  a  "bam,  parcel  of  a  dwelling-house,"  the  word  feloniously  heing 
omitted,  where  the  defendiuit  has  been  aoquitt^  on  another  count  charging  felonious 
arson.  The  count  cannot  be  amended  by  adding  "  not "  before  parcel  so  as  to  bring 
it  within  the  section  of  the  act  providing  for  arson  as  a  misdemeanor.  CommoQwealth 
V,  Weiderhold,  1  Pa.  Sup.  Ct  Dig.  103,  s.  c.  17  Weekly  Notes  Cases,  (Pa.)  430. 

'  In  Alabama,  under  an  indictment  for  arson  in  the  third  degree  for  burning  a 
''com  crib,"  evidence  that  com  and  fodder  were  kept  there  is  relevant,  but  not 
evidence  of  what  was  there  at  the  time  of  buming.  The  value  of  the  building  and 
contents  need  not  be  proved.    Broom  v.  State^  52  Ala.  345. 
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19  E.  C.  L. ;  R.  v.  Tottenham,  7  C.  &  P.  237,  32  E.  C.  L. ;  1  Moo. 
C.  C.  461.  It  was  held  safficient  under  the  last-mentioned  statute,  if 
the  indictment  charged  the  prisoner  with  setting  fire  to  a  dcLckoJ 
barley  ;  R.  v.  Swatkins,  4  C.  &  P.  548,  19  E.  C.  L. ;  or  a  ^aok  of 
beans;  R.  v.  Woodward,  1  Moody,  C.C.  323,  the  words  of  that  statute 
being  "  any  com,  giuin,  pulse,  straw,  hay,  or  wood.'*  In  R.  v.  Aris, 
6  C.  &  P.  348,  25  E.  C.  L.,  the  prisoner  was  indicted  under  the  same 
statute  for  setting  fire  to  a  ^'  stack  of  wood,"  and  it  appeared  that 
between  the  house  of  the  prosecutor  and  the  next  house  there  was 
an  archway  over  which  a  sort  of  loft  was  made  by  means  of  a  tem- 
porary floor,  where  fchere  was  a  small  quantity  of  straw  and  a  store 
of  faggots  piled  on  one  another ;  the  straw  was  burnt  and  some  of  the 
fagots.  Park,  J.,  was  clearly  of  opinion  that  this  was  not  a  stack 
of  wood  within  the  meaning  of  the  statute.  A  quantity  of  straw 
packed  on  a  lorry  left  in  the  yard  of  an  inn,  on  its  way  to  market 
IS  not  a  stack  of  straw.  R.  v,  Satchwell,  L.  R.  2  C.  C.  21 ;  42  L.  J.^ 
M.  C.  63. 

Proof  of  property  set  Are  to— wood.  In  R.  v.  Price,  9  C.  &  P. 
729, 38  E.  C.  L.,  under  the  repealed  statute,  7  &  8  Geo.  4,  c  30,  s. 
17,  the  prisoners  were  charged  with  setting  fire  to  a  wood,  and  it 
appeareci  that  they  set  fire  to  a  summer-house  which  was  in  the  wood, 
and  that  from  the  summer-house  the  fire  was  communicated  to  the 
wood.  It  was  held,  that  they  mi^ht  be  properly  convicted.  Setting 
fire  to  a  single  tree  is  not  arson  within  this  section ;  R.  v.  Davey,  1 
Cox,  C.  C.  60. 

Proof  of  inroperty  set  fire  to— ships  and  vessels.  A  pleasure- 
boat,  eighteen  feet  long,  was  thought  by  Patteson,  J.,  not  to  be  a 
vessel  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  30,  s.  9  ;  R.  v,  Bow- 
yer,  4  C.  &  P.  559,  19  E.  C.  L.  Ubon  an  indictment  for  setting  fire 
to  a  barge,  Alderson,  B.,  said  that,  if  the  prisoner  w|is  convict^  he 
would  take  the  opinion  of  the  judges,  as  to-  whether  a  barge  was 
within  the  same  statute ;  but  the  prisoner  was  acquitted.  R.  v.  Smithy 
4  C.  &  P.  569, 19  E.  C.  L. 

Setting  lire  to  goods  in  a  house.  In  R.  v.  Lyons,  28  L.  J.,  M.  C. 
33,  a  question  was  raised  whether  a  man  could  be  indicted  for  setting 
♦fire  to  goods  in  his  own  house  with  intent  thereby  to  defraud  r^ooK 
an  insurance  company.  The  house  was  not  set  fire  to.  It  was  ^ 
contended  that  as  merely  setting  fire  to  a  man's  own  house  without  any 
special  intent  was  not  felony  at  common  law,  nor  was  made  so  by  any 
statute,  setting  fire  to  goods  in  a  man's  own  house  even  with  a  firatudu- 
lent  intent  was  not  felony  either,  as  the  14  &  15  Vict  c.  19,  s.  3,  only 
made  it  a  felony  to  set  fire  to  goods  in  a  building,  the  setting  fire  to 
which  is  made  felony  by  that  or  any  other  statute.  But  the  court  held 
that  the  conviction  was  good,  as  the  offence  chained  clearly  came  within 
the  true  meaning  and  intention  of  the  l^slature,  giving  the  section  a 
reasonable  construction.    An  opinion  was,  however,  expressed  in  the 
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course  of  the  argament,  ihat  the  indictment  ought  to  follow  the  words 
of  the  statute  and  expressly  to  state  that  the  goods  were  set  fire  to  in 
a  building  the  setting  fire  to  which  was  a  felony,  which  was  not  done 
here ;  but  tlie  omission  was  not  considered  to  be  a  ground  for  auash- 
ing  the  conviction.  The  terms  of  the  present  statute  (24  &  25  Vict  c. 
97,  s.  7,  supra,  p.  286)  are  somewhat  oifFerent.^ 

The  eflect  of  the  decision  in  R.  r.  Lyons,  9upra,  nas  been  very  ex- 
traordinary. The  statute  in  force  at  the  time  that  that  case  was  de- 
cided made  it  a  felony  to  set  fire  to  goods  in  any  house  the  setting  fire 
to  which  is  felony,  e.  g.,  a  dwelling-house.  Lyons'  house,  however,  was 
his  own  property,  and  it  would  not  be  a  felony  to  fire  it  unless  with  an 
intent  to  injure  or  defraud  with  respect  to  the  house,  of  which  there 
was  no  evidence.  Pollock,  C.  B.,  said,  "  We  think  the  ofience  is  com- 
plete if  there  be  a  setting  fire  to  the  goods  wider  such  drcumdanoes 
as,  if  shown  with  respect  to  a  house  set  on  fire,  would  render  the  setting 
fire  to  the  house  a  felony.  Here  the  intent  to  defraud  is  allied  with 
respect  to  the  goods.  The  setting  fire  to  the  house  with  the  like  intent 
would  be  felony.''  Instead  of  adhering  strictly  to  the  language  of 
Pollock,  C.  B.,  the  present  statute  (s.  7,  ante,  p.  286)  speaks  of  setting 
fire  to  goods  under  such  circumstances  that  if  the  building  were  iherAy 
set  fire  to  the  ofience  would  amount  to  felony.  It  has  accordingly 
been  held  that  the  Jury  must  be  asked,  supposing  the  house  caught 
fire,  would  it  have  been  wilful  and  malicious  firing,  and  if  the  jury 
negative  any  malice  or  recklessness  with  respect  to  the  house,  the 
prisoner  cannot  be  convicted  of  the  felony,  notwithstanding  that  he  set 
fire  to  the  goods  maliciously  meaning  to  destroy  them.  The  fisu^  of 
the  case  were  as  follows  :  The  prisoner  from  ill  will  to  the  prose- 
cutrix broke  up  her  chairs,  tables,  and  other  furniture,  made  a  pile 
of  them  and  her  clothes  on  the  stone  floor  of  the  kitchen  of  ner 
lodgings,  and  lit  them  at  the  four  corners  so  as  to  make  a  bonfire 
of  them.  The  building  would  almost  certainly  have  been  burned 
in  conseauence  had  not  the  police,  who  were  sent  for,  succeeded  in 
extinguishing  the  bonfire.  The  learned  judge  (Blackburn,  J.)  directed 
the  jury,  if  they  thought  the  prisoner  was  aware  of  what  he  was  do- 
ing, and  that  it  would  probably  set  the  building  on  fire,  or  was  at  best 
reckless  whether  it  did  or  not,  they  would  find  him  guilty  of  the  fel- 
ony.  The  jury,  however,  found  him  "guilty,  but  not  so  that  if  the 
house  had  caught  fire,  the  setting  fire  to  the  house  would  have  been 
wilful  and  malicious."  It  was  held  that  the  conviction  was  bad,  R. 
V.  Child,  L.  R.  1  C.  C.  R.  307 ;  40  L.  J.,  M.  C.  127 ;  R.  v.  Vattrass, 
15  Cox,  73 ;  R,  r.  Harris,  15  Cox,  76. 

*2961       *W'hen  persons  are  considered  as  being  in  the  house 
-I  when  set  lire  to.     A  stable  which  adjoined  a  dwelling-hoose 

^  Firing  one's  own  house  to  defraud  insurer,  is  not  arson.  Bobeits  «.  State,  7  Cold. 
359.    See  Shepherd  v.  People,  19  N.  Y.  537.    a 

Under  Nerada  statute  evidenoe  of  oyer  assurance  upon  the  goods  of  the  accmed, 
destroyed  bj  fire,  is  competent    State  v.  Gohn,  9  Ney.  179. 
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was  set  on  fire ;  the  flames  oommunicated  to  the  dwielling-house^  in 
which  meihbers  of  the  &mily  had  been  sleeping ;  but  it  did  not  ap- 
pear whether  the  house  took  fire  before  they  left  the  house  or  after. 
Alderson,  B.^  in  summing  up  the  case  to  the  jury,  directed  them  to 
say  by  their  verdict,  should  they  find  the  prisoner  guilty,  whether  tlie 
house  took  fire  before  the  family  were  in  the  yard  or  after.  If  they 
were  of  opinion  that  it  was  after  the  family  were  in  the  yard,  his  lord- 
ship said  that  he  thought  they  ought  to  acquit  the  prisoner  of  the  capi- 
tal charge,  as  to  sustain  that,  in  his  opinion,  it  was  necessary  that  the 
parties  named  in  the  indictment  should  be  in  the  house  at  the  very 
time  the  fire  was  communicated  to  it.  But  his  lordship  added  that, 
the  point  being  a  new  one,  and  of  very  great  importance,  he  should 
not  take  upon  himself  to  decide  it  there,  but  should  resen^^e  it  for  the 
decision  of  the  judges.  The  prisoner  was  acquitted  of  the  entire 
charge.  R.  v.  Warren,  1  Cox,  C.  C.  68.  In  K.  v.  Fletcher,  2  C.  & 
K.  215,  61  E.  C.  L.,  Patteson,  J.,  held  in  a  similar  case  that,  if  the 
fire  caught  the  house  aft^r  the  inmates  had  left  it,  the  charo^  could 
not  be  sustained. 

Possession — ^how  to  be  described.  The  house  burned  should  be 
described  as  being  in  the  possession  of  the  person  who  is  in  the  actual 
occupation,  even  though  the  possession  be  wrongfiil.*  Thus  where  a 
laborer  in  husbandry  was  permitted  to  occupy  a  house  as  part  of  his 
wages,  and  after  beii^  discnarged  from  his  master's  service,  and  told 
to  quit  the  house  in  a  month,  remained  in  it  after  that  period,  it  was 
held  by  the  judges,  upon  an  indictment  for  setting  fire  to  the  house, 
that  it  was  nghtly  described  as  being  in  the  possession  of  the  laborer. 
R.  V.  Wallis,  1  Moody,  C.  C.  344. 

Proof  of  malioe  and  wilfhlness.  If  the  act  of  burning  be  done 
under  a  bond  fide  belief  in  the  existence  of  a  right  to  bum  (as  where 
a  woman  set  fire  to  some  ftirze  on  a  common),  there  is  no  criminal 
ofience.  R.  v.  Twose,  14  Cox,  C.  C.  327.  It  must  be  proved  that  the 
act  of  burning  was  both  wilful  and  malicious,  otherwise  it  is  only  a 
trespass  and  not  a  felony ;  1  Hale,  P.  C.  569.  Therefore  if  A.  shoot 
unlawfully  at  the  poultry  or  cattle  of  B.,  whereby  he  sets  the  house  of 
another  on  fire,  it  is  not  felony;  for  though  the  act  he  was  doing  was 
unlawful,  he  had  no  intention  to  bum  tne  house ;  Id.  In  this  case, 
observes  Mr.  East,  it  should  seem  to  be  understood  that  he  did  not 
intend  to  steed  the  poultry,  but  merely  to  commit  a  trespass  ^  for 
otherwise,  the  first  attempt  being  felonious,  the  party  must  abide  all 
the  consequences.  2  East,  P.  C.  1019.  But  where  a  sailor  on  board 
a  ship  entered  the  hold  for  the  purpose  of  stealing  the  rum,  and 
the  rum  coming  in  contact  with  a  lighted  match  in  his  hand,  the  ship 

'  If  it  be  in  &ct  the  dwelling-house,  the  court  will  not  inquire  into  the  tenure  or 
interest  of  the  occupant.  People  r.  Van  Blarcum,  2  Johns,  106.  In  an  indictment 
for  burning  a  public  building,  it  is  not  neceesary  to  allege  who  is  its  owner  or  occu- 
pant, and  any  such  aUesation,  if  made,  is  immaterial,  ^te  ti.  Boe,  12  Vt.  93.  But 
Bee  Garter  9.  State,  20  Wis.  647.    a 


416  ABSON. 

was  set  on  fire  and  destroyed,  it  was  held  by  the  Court  of  Crown 
Cases  Reserved  in  Ireland  that  a  conviction  for  arson  could  not  be 
upheld.  R^.  V.  Faulkner,  13  Cox,  C.  C.  R,  Ir.  550.  See  onfe,  p. 
24.  It  is  at  least  very  doubtful  whether  the  proposition  laid  down  by 
Mr.  East  can  now  be  considered  law.  Seepost^  tit.  "  Murder,''  "  Proof 
of  malice,  death  ensuing  from  unlawful  act.''  If  A.  has  a  malicious 
intent  to  bum  the  house  of  B.,  and  without  intending  it  bums  that 
of  C,  it  is  felony.  1  Hale,  P.  C.  569 ;  2  East,  P.  C.  1019.  So  if 
A.  command  B.  to  bum  the  house  of  J.  S.,  and  he  do  so,  and  the  fire 
bums  also  another  house,  the  person  so  commanding  is  accessory  to 
♦2Q71  **^^  buming  of  the  latter  house.  Plowd.  475;  2  East,  P.  C. 
-I  1019.  So  where  the  primary  intention  of  the  offender  is  only 
to  burn  his  own  house  (which  is  no  felony),  yet  if  in  fact  other  liouses 
are  thereby  burned,  bein^  adjoining,  and  in  such  a  situation  as  that 
the  fire  must  in  all  probability  reacn  them,  the  intent  being  unlawful, 
and  the  consequence  immediately  and  necessarily  flowing  &om  the 
original  act  done,  it  is  felony.  2  B^ast,  P.  C.  1031.  On  an  indict- 
ment for  wilfully  setting  fire  to  a  rick  by  firing  a  gun  close  to  it,  evi- 
dence was  allowed  to  be  given  by  Maule,  J.,  with  a  view  of  showing 
that  the  fire  was  not  accidental,  that  on  a  previous  occasion  the  pris- 
oner was  seen  near  the  rick  with  a  gun  in  his  hand,  and  that  the  rick 
was  then  also  on  fire.  R.  t;.  Dossett,  2  C.  &  K.  306,  61  E.  C.  L.  Upon 
this  point  it  was  said  by  Tindal,  C.  J.,  in  his  charge  to  the  grand  junr 
at  Bristol :  ^'  Where  the  statute  directs,  that  to  complete  the  oifeuce  it 
must  have  been  done  with  intent  to  injure  or  defraud  some  person, 
there  is  no  occasion  that  either  malice  or  ill-will  should  subsist  against 
the  person  whose  property  is  destroyed.  It  is  a  malicious  act  in  con- 
templation of  law,  when  a  man  wilfully  does  that  which  is  illegal, 
and  its  necessary  consequence  must  injure  his  neighbor,  and  it  is  un- 
necessary to  observe  that  the  setting  fire  to  another's  house,  whether 
the  owner  be  a  stranger  to  the  prisoner,  or  a  person  against  whom  he 
had  a  former  gmdge,  must  be  equally  injurious  to  him  :  nor  will  it  be 
necessary  to  prove  that  the  house  which  forms  the  subject  of  the  in- 
dictment in  any  particular  case,  was  tliat  which  was  actually  set  on 
fire  by  the  prisoner.  It  will  be  sufficient  to  constitute  the  offence,  if 
he  is  shown  to  have  feloniously  set  on  fire  another  house,  from  which 
the  flames  communicated  to  the  rest.  No  man  can  shelter  himself 
from  punishment  on  the  ground  that  the  mischief  he  committed  was 
wider  in  its  consequences  than  he  originally  intended."  6  Car.  &  P. 
266  (n),  24  E.  C.  L. 

But  where  two  lads  threw  a  lighted  paper  into  a  post-office  letter- 
box, forming  part  of  a  house,  whereby  several  letters  were  burnt, 
Williams,  J.,  said,  that  no  doubt  if  they  intended  the  fire  to  do  its 
worst  they  would  be  guilty,  but  if  they  only  set  fire  to  the  letters,  and 
it  was  contrary  to  their  intention  to  bum  the  house,  they  would  not 
be  guilty,  and  would  not  be  guilty  even  if  the  house  had  been  burnt 
R.  V.  Batstone,  10  Cox,  20. 

In  R.  V.  Gray,  4  F.  &  F.  1102,  evidence  of  other  claims  on  other 
insurance  complies  in  respect  of  fires,  in  other  houses  previously 
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oocapied  bj  the  prisoner^  was  admitted  to  show  that  the  fire  in  ques- 
tion was  not  the  result  of  accident. 

A  woman  indicted  for  arson,  with  intent  to  definud  an  insurance 
office,  was  allowed  to  ^ive  evidence  that  she  was  in  easy  circumstances, 
and  so  had  no  pecuniary  motive  for  the  crime.  R.  v.  Grant,  4  F.  & 
F.  342  (Pollock,  C.  B).  See,  too,  R  v.  Harris,  4  F.  &  F.  342,  and 
sapra,  p.  102. 

A3  to  malice  against  the  owner  of  the  property  being  unnecessary, 
see  24  &  25  Vict,  c  97,  s.  58,  mpray  p.  289. 

Proof  of  the  intent.  The  intent  to  iniure  or  defraud  is  an  im- 
portant ingredient  in  this  offence.  But  like  the  proof  of  malice  and 
wilfulness,  it  will  generally  be  assumed.^  Thus  where  a  man  was  in- 
dicted for  setting  fire  to  a  mill  (43  G^.  3,  c.  58,  s.  1,  repealed),  with 
intent  to  iniure  the  occupier  thereof,  and  it  appeared  from  the  prose- 
cutor's evidence,  that  the  prisoner  was  an  inoffensive  man,  and  never 
*had  any  quarrel  with  the  occupier,  and  that  there  was  no  r^oqa 
known  motive  for  committing  the  act ;  the  judges  held  the  con-  ^ 
viction  right,  for  that  a  party  who  does  an  act  wilfully,  necessarily 
intends  t£it  which  must  oe  the  consequence  of  his  act.  R.  v.  Far- 
rington,  Russ.  &  Ry.  C.  C.  207 ;  R.  i;,  Philp,  1  M^o.  C.  C.  263. 

Silt  it  was  held  that,  on  an  indictment  under  the  repealed  statute, 
7  "Will.  4  &  1  Vict  c.  89,  s.  2,  for  the  capital  offence  of  setting  fire  to 
a  dwellin?-house,  some  person  bein^  therein,  in  which  there  was  no 
char^  oi  any  intent  to  injure  or  defraud  any  person,  the  prisoner 
ooula  not  be  convicted  of  the  transportable  offence  of  setting  fire  to 
the  house,  under  the  3d  section  of  the  statute,  as  an  all^ation  of  in- 
tent to  injure  or  defraud  some  person  was  essential  to  an  indictment 
under  that  section.  R.  v,  Paice,  1  C.  &  K.  73,  47  E.  C.  L.  But  now 
no  intent  to  injure  any  particular  person  need  be  alleged  in  the  indict- 
ment, see  24  &  25  Vict.  c.  97,  s.  60,  arde^  p.  289,  and  see  R.  t?.  New- 
bault,  L.  R.  1  C.  0.  R.  344;  41  L.  J.,  M.  C.  63. 

Where  the  prisoner  was  a  p3r3on  of  weak  intellect,  and  the  jury 
found  that,  though  the  prisoner  set  fire  to  the  building  as  charged, 
they  did  not  believe  that  he  was  conscious  that  the  effect  of  what  he 
did  would  be  to  injure  any  person,  Martin,  B.,  ordered  a  verdict  of 
not  guilty  to  be  entered.     R.  v.  Davies,  1  F.  &  F.  69. 

It  has  been  held,  that  a  wife  who  set  fire  to  her  husband's  house 
was  not  guilty  of  felony,  witiiin  the  repealed  statute  7  &  8  Geo.  4, 
c.  30,  s.  2.  The  indictment  described  the  prisoner  as  the  wife  of  J. 
Marsh,  and  chained  her  with  setting  fire  to  a  certain  house  of  the  said 
J.  Marsh,  with  intent  to  injure  him,  against  the  statute.  It  appeared 
that  the  prisoner  and  her  husband  had  lived  separate  for  about  two 
years,  and  previous  to  the  act,  when  she  appliea  for  the  candle  with 
which  it  was  done,  she  said  it  was  to  set  her  husbafid's  house  on  fire, 

*  Thus  preyions  attempts  to  bum  may  be  shown  as  evidenee  of  the  intent  of  the 
prisoner  in  subsequently  setting  fire  to  the  house  Shaiuwold  v.  People,  51  Cal.  468. 
Also  threats  bj  the  defendant  to  bum  the  same  building.    State  v.  I'enlason,  78  Me. 
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because  she  wanted  to  bum  him  to  death.  On  a  case  reserved  upon 
the  question^  whether  it  was  an  offence  within  the  7  &  8  Geo.  4,  c.  30, 
8.  2  (repealed)^  for  a  wife  to  set  fire  to  her  husband's  house  for  ihe 
purpose  of  doing  him  a  personal  injury,  the  conviction  was  held 
wrong,  the  learned  judges  thinking,  that,  to  constitute  the  offence,  it 
was  essential  that  there  should  be  an  intent  to  injure  or  defraud  some 
third  person,  not  one  identified  with  herself.  R.  v.  Marsh,  1  Moody, 
C.  C.  182,  See  as  to  the  effect  of  the  Married  Women's  Property 
Act,  1882,  posty  tit.  "  Greneral  Matters  of  Defence — Coercion." 

Where  the  intent  laid  is  to  defraud  insurers,  the  insurance  must  be 

Cved.  To  prove  this  the  policy  must  be  produced ;  evidence  of  the 
ks  of  an  insurance  company  not  being  admissible,  imless  notice 
has  been  given  to  produce  the  poli(^,  or  the  non- production  of  the 
policy  is  accounted  for.  R.  v.  Coran,  1  Esp.  126.  The  policy  is  not 
inadmissible  for  want  of  a  stamp ;  33  &  34  Vict.  c.  97,  s.  17  (aniCy  p. 
180).  And  it  must  be  shown  that  the  risk  has  attached.  It*  has  been 
held  that  the  part-owner  of  a  ship  mav  be  convicted  of  setting  fire  to 
it  with  intent  to  injure  and  defraud  the  other  part-owners,  although 
he  has  insured  the  whole  ship,  and  promised  that  the  other  part-owners 
shall  have  the  benefit  of  the  insurance.  R.  v.  Philp,  1  Moo.  C.  C. 
262 ;  R.  V,  Newill,  Id.  458.  A  person  may  be  convicted  under  tlie  7 
Will.  4  &  1  Vict.  c.  89,  ss.  6  &  11  (repealed),  for  setting  fire  to  a  ves- 
sel of  which  he  was  at  the  time  partK)wner.  R.  v.  Wallace,  Car.  & 
M.  200.  The  underwriters  on  a  policy  of  goods  fiuudulentJy  made 
are  within  the  statute ;  s.  c.  2  Moo.  C.  C.  200. 

Where  a  count  in  an  indictment  under  the  7  &  8  Greo.  4,  c.  30, 
4eAQQ-i  '^s.  17  (repealed),  charged  the  prisoner  with  setting  fire  to  a 
-■  certain  stack  of  straw,  but  without  ailing  any  intent  to  injure, 
the  judges  held  that  as  that  clause  contained  no  words  of  intent,  the 
count  was  good.  R.  v,  Newill,  1  Moo.  C.  C.  458.  As  to  how  the  in- 
tent is  to  be  laid,  see  24  &  25  Vict.  c.  97,  s.  60,  suprOy  p.  289. 

What  constitateB  an  attempt  to  set  lire.  It  is  a  sufficient  overt 
act  to  render  a  person  liable  to  be  found  guilty  of  attempting  to  set 
fire  to  a  stack  under  this  statute,  if  he  go  to  the  stack  with  the  inten- 
tion of  setting  fire  to  it,  and  light  a  lucircr  match  for  that  purpose,  but 
abandon  the  attempt  because  he  finds  that  he  is  being  watched.  Per 
Pollock,  C.  B.,  R.  V.  Taylor,  1  F.  &  F.  611.  See  further,  infra, 
p.  313. 
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Impeding  a  person  endeavoring  to  save  himself  or  others  from 
shipwreck.  By  the  24  &  25  Vict,  c  100,  s.  17,  "whosoever  shall 
unlawfully  and  maliciously  prevent  or  impede  any  person  being  on 
board  of,  or  having  quitted,  any  ship  or  vessel  which  shall  be  in  dis- 
tress, or  wrecked,  stranded,  or  cast  on  shore,  in  his  endeavor  to  save 
his  life,  or  shall  unlawfully  and  maliciously  prevent  or  impede  any 
person  in  his  endeavor  to  save  the  life  of  any  such  person,  as  in 
this  section  first  aforesaid,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
'^  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  r^oni 
three  ^now  five]  years,  or  to  be  imprisoned  for  any  term  not  ^ 
exceedmg  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement.'^ 

Shooting  or  attempting  to  shoot,  or  wounding  with  intent  to  do 
grievous  bodily  harm*    By  s.  18,  "  whosoever  shall  unlawfully  and 
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maliciously  by  any  means  whatsoever  wound,  or  cause  any  grievous 
bodily  harm  to  any  person,  or  shoot  at  any  person,  or  by  drawing  a 
trigger,  or  in  any  other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms,  at  any  person,  with  intent,  in  any  of  the  cases  aforesaid, 
to  maim,  disfigure,  or  disable  any  person,  or  to  do  some  other  grievous 
bodily  harm  to  any  person,  or  with  intent  to  resist  or  prevent  the  law- 
ful apprehension  or  detainer  of  any  person,  shall  be  guilty  of  felony/' 
The  same  punishment  as  in  the  last  section. 

What  Bhall  oonstitate  loaded  arms.  By  s.  19,  ^'any  gun,  pistol, 
or  other  arms  which,  shall  be  loaded  in  the  barrel  with  gunpowder  or 
any  other  explosive  substance,  and  ball,  shot,  slug,  or  other  destruc- 
tive material,  shall  be  deemed  to  be  loaded  arms  within  the  meaning 
of  this  act,  although  the  attempt  to  discharge  the  same  may  fail  from 
want  of  proper  pruning  or  from  any  other  cause." 

Inflicting  bodily  injury  with  or  without  weapon.  By  s.  20,  ^'who- 
soever shall  unlawfiilly  and  maliciously  wound  or  inflict  any  srievous 
bodily  harm  upon  an/other  pei«>n,  eitfer  with  or  withoat  Jy W- 
or  instrument,  shall  be  guilty  of  a  misdemeanor,  and  bem^  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  [now  five]  years,  or  to  be  im- 

f>ri8oned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
abor." 

Attempting  to  ohoke,  in  order  to  commit  any  indictable  offbnce. 

By  s.  21,  "whosoever  shall,  by  any  means  whatsoever,  attempt  to 
choke,  suffocate,  or  strangle  any  other  person,  or  shall,  by  any  means 
calculated  to  choke,  suffocate  or  strangle,  attempt  to  render  any  other 
person  insensible,  unconscious,  or  incapable  of  resistance,  with  intent 
in  any  of  such  cases  thereby  to  enable  himself  or  any  other  person  to 
commit,  or  with  intent  in  any  of  such  cases  thereby  to  assist  any  other 
j)erson  in  committing  any  indictable  offence,  shall  be  guilty  of  felony, 
and  bein^  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with,  or  without  hard  labor.'* 

In  addition,  to  die  punishment  here  awarded  the  court  may  order  the 
offender,  if  a  male,  to  be  once,  twice,  or  thrice  privately  whipped.  See 
26  &  27  Vict  a  44. 

Assaults  on  clergymen.  By  s.  96^  ''whosoever  shall  by  threats  or 
force  obstruct  or  prevent,  or  endeavor  to  obstruct  or  prevent,  any 
clergyman  or  other  minister  in-  or  fix)m  celebrating  divine  service  or 
otherwise  officiating  in  any  church,  chapel,  meeting-house,  or  other 
place  of  divine  worship,  orin^OT  from  the  performance  of  his  dutv  in 
the  lawful  burial  of  the  dead  in  any  churchyard  or  other  burial  pLace^ 
or  shall  strike  or  offer  any  violence  to,  or  shall,  upon  any  civil 
*a021  *P'^'^^^*®^>  ^^  under  the  pretfence  of  executing  any  civil  process, 
-I  arrest  any  dergyman^  or  other  minister  who  is  engaged  in,  or 
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to  the  knowledge  of  the  offender  is  about  to  engage  in,  any  of  the 
rites  or  duties  in  this  section  aforesaid,  or  who  to  the  knowledge  of 
the  offender  shall  be  going  to  perform  the  same,  or  returning  from  the 
performance  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
J>risoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
abor/' 

Assaults  on  magistrates  and  other  officers  endeavoring  to  save 
shipwrecked  property,  etc.  By  s.  37,  it  is  enacted,  ^Svhosoever  shall 
assault  and  strike,  or  wound  any  magistrate,  officer,  or  other  person 
whatsoever  lawfully  authorized,  in  or  on  account  of  the  exercise  of  his 
duty  in  or  concerning  the  preservation  of  any  vessel  in  distress,  or 
of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or  cast  on  shore,  or 
lying  under  water,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor." 

Assault  with  intent  to  commit  felony,  or  on  offloer  in  ezeou- 
tion  of  duty,  or  to  resist  lawfkil  apprehension.  By  s.  38,  ^'  who- 
soever shall  assault  any  person  with  intent  to  commit  felonv,  or  shall 
assault,  resist,  or  wilfully  obstruct  any  peace  officer  in  the  Sue  execu- 
tion of  his  duty,  or  any  person  acting  in  aid  of  such  officer,  or  shall 
assault  any  person  with  intent  to  resist  or  prevent  the  lawful  appre- 
hension or  detainer  of  himself  or  of  any  other  person  for  any  offence, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  6f  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor."  By  the  34  & 
35  Vict.  c.  112,  s.  12,  where  any  person  is  convicted  of  an  assault  on 
any  constable  when  in  the  execution  of  his  duty,  such  person  shall  be 
guilty  of  an  offence  against  this  act,  and  shall,  in  the  discretion  of  the 
court,  be  liable  either  to  pay  a  penalty  not  exceeding  £20,  and  in  de- 
fault of  payment  to  be  imprisoned,  with  or  without  hard  labor,  for  a 
term  not  exceeding  six  months,  or  to  be  imprisoned  for  any  term  not 
exceeding  six  months,  or  in  case  such  person  has  been  previously  con- 
victed 01  a  similar  assault  within  two  years,  nine  months,  with  or 
without  hard  labor.  ^ 

Assaults  with  intent  to  obstruct  sale  or  passage  of  grain.  By  s. 
39,  "whosoever  shall  beat,  or  use  any  violence  or  threat  of  violence 
to  any  person,  with  intent  to  deter  or  hinder  him  from  buying,  selling 
or  otherwise  disposing  of,  or  to  compel  him  to  buy,  sell  or  otlierwise 

^  In  an  indictment  against  one  for  impeding  an  officer  in  the  execution  of  his  offi- 
cial duty,  the  allqzation  must  show  the  nature  of  the  duty,  the  manner  of  its  execu- 
tion, and  the  mode  of  resistance.  State  v,  Burt,  25  Vt.  373 ;  People  o.  Gulick,  Hill 
&  Denio,  229.  Resistance  to'a  warrant  valid  on  its  face  is  indictable  even  if  the  com- 
plaint was  not  sufficient  to  authorise  the  issuing  of  a  wairant  United  States  v.  Tink- 
fepaugh,  3  Blatch.  a  a  425.    & 
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dispose  of,  any  wheat  or  other  grain,  flour,  meal,  malt,  or  potatoes,  in 
any  market  or  other  place,  or  shall  beat  or  use  any  such  violence  or 
threat  to  any  person  having  the  care  or  charge  of  any  wheat  or  other 
grain,  flour,  meal,  malt,  or  potatoes,  whilst  on  the  way  to  or  from  any 
city,  market  town,  or  other  place,  with  intent  to  stop  the  conveyance 
of  the  same,  shall,  on  conviction  thereof  before  t^vo  justices  of  the 
peace,  be  liable  to  be  imprisoned  and  kept  to  hara  labor  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding 
three  months:  provided  that  no  person  who  shall  be  punished 
♦VkTI  *^^^  ^^y^  ^^^^  offence  by  virtue  of  this  section  shall  be  punished 
-^  for  the  same  offence  by  virtue  of  any  other  law  whatsoever." 

Assaults  on  seamen.  By  s.  40,  '^  whosoever  shall  unlawfully  and 
with  force  hinder  or  prevent  any  seaman,  keelman,  or  caster  fnnn 
working  at  or  exercising  his  lawful  trade,  business,  or  occupation,  or 
shall  b^t  or  use  any  violence  to  any  such  person  with  intent  to  hin- 
der or  prevent  him  from  working  at  or  exercising  the  same,  shall, 
on  conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  be 
imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  house  of 
correction  for  any  tenn  not  exceeding  three  months;  provided  that 
no  person  whp  shall  be  punished  for  any  offence  by  reason  of  this 
section  shall  be  punished  for  the  same  onence  by  virtue  of  any  law 
whatsoever." 

Assaults  punishable  by  summary  oonviotion — ^when  a  bar  to 
further  proceedings.  By  ss.  42,  43,  power  is  given  to  justioes  to 
punish  summarily  any  common  assault  or  assaults  on  females  or  on 
Doys  under  fourteen  years  of  age ;  and  by  s.  44,  to  dismiss  the  com- 
plaint and  make  out  a  certificate  under  their  hands  stating  the  fact  of 
such  dismissal ;  and  by  s.  45,  "  if  any  person,  against  whom  any  such 
complaint  as  in  either  of  the  last  three  preceding  sections  mentioned 
shall  have  been  preferred  by  or  on  the  behalf  of  the  party  aggrieved, 
shall  have  obtained  such  certificate,  or,  having  been  convicted,  shall 
have  paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suf- 
fered the  imprisonment  or  imprisonment  wim  hard  labor  awarded, 
in  every  such  case  he  shall  be  released  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same  cause;"  and  see  posi, 
p.  300. 

Assault  occasioning  bodily  harm.  By  s.  47,  ^'  whosoever  shall 
be  convicted  upon  an  indictment  of  any  assault  occasioning  actual 
bodily  harm  shall  be  liable,  at  the  discretion  of  thef  court,  to  be  kept 
in  penal  servitude  for  the  term  of  three  [now  five!  years,  or  to  be  im- 

Erisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
kbor."     A  similar  provision  is  also  contained  in  s.  20. 

Common  assault.  By  the  same  section,  '^  whosoever  shall  be  oon« 
victed  upon  an  indictment  for  a  common  assault  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing one  year,  with  or  without  hard  labor." 
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Indecent  asBanlts  on  females.  By  s.  52^  "  whosoever  shall  be  con- 
victed of  any  indecent  assault  upon  any  female,  or  of  any  attempt  to 
have  carnal  knowledge  of  any  girl  under  twelve  years  of  age,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor.'* 

Indecent  aBsaults  on  males.  By  s.  62,  '^  whosoever  shall  attempt 
to  commit  the  said  abominable  crime  (buggery),  or  shall  be  guilty  of 
any  assault  with  intent  to  commit  tlie  same,  or  of  a^y  indecent 
assault  upon  any  male  person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years 
*and  not  less  than  three  [now  five]  years,  or  to  be  imprisoned  for  r*Qn>i 
any  term  not  exceeding  two  years,  with  or  without  Sard  labor."  L  ^^ 

Prosecution  for  assault  by  guardians  or  overseers.  By  s.  73, 
provision  is  made  for  the  prosecution  of  assaults  upon  young  persons 
under  the  age  of  sixteen  years.  See  infra,  tit.  '^  Ili-treating  Appren- 
tices." 

Costs.  See  as  to  costs,  24  &  25  Vict.  c.  100,  ss.  74  &  75,  supra, 
pp.  242,  243. 

Assault  with  intent  to  rob.  See  24  &  26  Vict.  c.  96,  ss.  41,  42, 
43  ;  pod,  tit.  *' Robbery." 

Assaults  arising  from  combination.  See  38  &  39  Vict.  c.  86,  s. 
7,  tit.  "Conspiracy  in  Restraint  of  Trade." 

Judicial  separation  in  cases  of  assault.  The  41  Vict.  c.  19,  giv- 
ing power  to  the  court  to  order  judicial  separation  in  the  case  of  a  hu&- 
bana  convicted  of  an  aggravated  assault  has  been  referred  to,  ante, 
p.  229. 

What  amounts  to  an  assault.  All  crimes  of  violence  to  the  person 
include  an  assault,  and  the  nature  of  the  crime  depends  much  more 
frequently  on  the  consequences  of  the  act  than  any  peculiarity  of  the 
act  itself.  The  decisions  on  the  various  crimes  of  violence  will,  there- 
fore, frequentiy  serve  to  illustrate  the  principles  applicable  to  all. 
These  cases  are  ranged  imder  the  heads  of  the  crimes  to  which  they 
refer. 

An  assault  is  an  attempt  or  offer  with  force  or  violence  to  do  a 
corporal  hurt  to  another,  whether  from  malice  or  wantonness,  as 
by  striking  at  him,  or  even  holding  up  the  fist  to  him  in  a  threat- 
ening or  insulting  manner,  or  with  such  other  circumstances  as  denote 
at  the  time  an  intention,  coupled  with  a  present  ability,  of  actual 
violence  against  his  person,  as  by  pointing  a  weapon  at  him  when 
he  is  within  the  reach  of  it.^     1  East,  P.  C.  406.     Striking  at  another 

1 1  Wheel.  C.  C.  865;  United  Stetes  o.  Ort^ffa,  4  Wash.  C.  C.  584;  State  v.  Davis  et 
aL,  1  TTill^  46;  State  v.  Beck  et  aL,  Id.  363.    It  u  an  aBsault  to  attempt  to  run  against 
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with  a  cane^  stick,  or  fist,  although  the  party  striking  misses  his  aim, 
2  Roll.  Abr.  645  1.  45 ;  drawing  a  sword  or  bayonet,  or  throwing  a 
bottle  or  glass  with  intent  to  wound  or  strike ;  presenting  a  gun  at  a 
man  who  is  within  the  distance  to  which  the  gun  will  carry ;  pointing 
a  pitchfork  at  him  when  within  reach  of  it ;  or  any  other  act,  indicat- 
ing an  intention  to  use  violence  agaiiLst  the  person  of  another,  is  an  as- 
sault. 1  Hawk.  c.  62,  s.  1.  It  is  an  assault  to  point  a  loaded  pistol  at 
any  one ;  but  not  an  assault  to  point  at  another  a  pistol  which  is  proved 

the  wagon  of  another  on  the  highway.  Peojple  v.  Loe,  1  Wheel.  C.  C.  364.  It  is  not 
an  assault  to  point  a  cane  at  one  in  the  street  in  derision,  and  for  the  purpose  of  insult, 
hut  without  an  intention  to  strike.  Goodwin's  Case,  6  Kog.  Ilec.  9.  Ii  ajpistol,  pur- 
porting to  be  loaded,  was  presented  so  near  as  to  have  been  dangerous  to  life  if  it  nad 
been  loaded  and  gone  o%  it  is  an  assault,  though  in  fact  the  pistol  was  not  loaded.  State 
V,  Smith,  2  Humph.  457.  It  is  not  an  assault  to  cause  abortion  upon  a  woman  not  yet 
quick  with  child,  if  done  with  her  consent.  It  is  only  in  cases  of  high  crimes  that  the 
peraon  assaulted  is  incapable  of  asnenling.  State  v.  Cooper,  2  Zab.  52 ;  Bell  v.  Miller, 
5  O.  250.  An  assault  is  an  attempt  with  force  or  violence  to  do  a  corporal  injury  to 
another ;  and  may  consist  of  any  act  tending  to  such  injury,  accomj^ied  with  circum- 
stances denoting  an  intent,  coupled  with  a  present  ability,  to  use  violence  against  the 
person.  It  is  not  essential,  to  constitute  an  assault,  that  there  should  be  a  direct  at- 
tempt at  violence.  Hays  v.  People,  1  Hill,  351.  [An  indictment  for  assault  with 
intent  to  murder  is  sustained  by  showing  that  the  assault  was  made  by  a  third  person, 
and  defendant  was  simply  present  aiding  and  abetting.  Mills  t>.  State,  13  Tex.  App. 
487.]  An  offer  to  strike  oy  one  person  rushing  upon  another,  will  be  an  assault, 
though  the  assailant  be  not  near  enough  to  reach  his  adversary,  if  the  distance  be  such 
as  to  induce  a  man  of  ordinary  firmness,  under  the  accompanying  circumstances,  to 
believe  that  he  will  instantlv  receive  a  blow,  unless  he  strikes  in  8elf<lefenoe.  State  r. 
Davis,  1  Ired.  Law,  125.  Where  A.  being  within  striking  distance  raises  a  weapon  for 
the  purpose  of  striking  B.,  and  at  the  same  time  declares  that  if  B.  will  perform  a  cer- 
tain act,  he  will  not  strike  hini,  and  6.  does  perform  the  required  act,  in  consequence 
of  which  no  blow  is  given,  this  is  an  assault  on  A.  State  v.  Afoigan,  3  lied.  Law,  18G. 
Assault  bv  drawing  an  empty  pistol  and  threatening  to  shoot  State  v.  Smith,  2 
Humph.  4d7,  The  drawing  of  a  pistol  without  presenting  or  cocking  it  is  not  an  as- 
sault. Lawson  v.  State,  30  Ala.  14 :  State  v,  Shepard,  10  la.  126 ;  Bloomer  r.  State,  3 
Sneed,  66  ;  Commonwealth  v.  Ford,  5  Gray,  475.  [Nor  is  it  an  assault  to  point  an 
unloaded  gun  at  any  one.  Chapman  v.  State,  78  Ala.  463,  but  see  CommonwealUi  v. 
Dosch,  2  Pa.  Sup.  Ct  Dig.  23.] 

For  other  cases  of  assaults  with  pistols,  see  Commonwealth  v.  McLaughlin,  5  Allen, 
507 ;  State  v.  Myerfield,  1  PhiL  (Law)  108 ;  Warren  v.  State,  33  Tex.  517 ;  State  o. 
Church,  63  N.  C.  15 ;  Tarver  v.  State,  43  Ala.  354 ;  Bobinson  v.  State,  31  Tex.  170.    & 

Where  a  pistol  is  discharged  in  a  crowded  car  in  a  spirit  of  frolic,  the  law  will 
imply  malice.  Smith  v.  Commonwealth,  12  W.  N.  Cases,  (Pa.)  196.  (Carrying  con- 
cealed weapons  does  not  appear  to  be  itself  an  indictaole  ofienoe  in  England. 
Although  where  a  man  arms  himself  in  such  a  manner  as  will  naturally  cause  a 
terror  to  the  people  it  is  an  offence  at  common  law.  Thus,  ''every  one  commits  a 
misdemeanor  who  goes  armed  in  public  without  lawful  occasion  in  such  a  manner 
as  to  alarm  the  public"  Stephen  Dig.  C.  L.  art  68,  citing  2  £dw.  3,  c.  3.  Bv 
statutes  in  various  States  the  wearing  of  concealed  weapons  has  been  prohibitedL 
Wharton  Crim.  Law,  9th  ed.  {  1557.  A  partially  concealea  weapon  is  within  the  stat- 
utes State  V.  Bias,  37  La.  An.  259.  The  indictment  must  conform  to  the  statutes,  but 
the  words  "did  have  about  his  person"  maybe  substituted  for  "did  carry."  State  v. 
Carter,  36  Tex.  89.  The  indictment  need  not  allege  that  a  dance  was  going  on  in  a 
ball-room,  nor  that  the  parties  were  human  beings.  Owens  t*.  State,  3  Tex.  App.  404. 
Where  the  statute  makes  certain  exceptions  to  the  prohibition,  it  is  matter  of  defence. 
The  State  need  not  prove  the  non-existence  of  the  exceptions.  Wiley  o.  State,  52  Ind. 
616 ;  Beasley  v.  State,  5  Lea,  (Tenn.)  705.  Nor  even  negative  them  in  the  indictment 
unless  they  are  part  of  the  definition  of  the  offence.  Jenkins  v.  State,  36  Tex.  638. 
A  provision  for  the  forfeiture  of  the  weapon  is  unconstitutionaL  Jennings  t».  State,  5 
Tex.  App.  298 ;  Leatherwood  v.  State,  6  Tex.  App.  244.  See  generally,  Brewer  «. 
State,  6  Baxter,  (Tenn.)  446 ;  MUler  v.  State,  Id.  449 ;  State  v,  Judy,  60  Ind.  138 ; 
Snell  9.  State,  4  Tex.  App.  171  *  Summerlin  v.  State,  3  Tex.  App.  444. 
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not  to  be  so  loaded  as  to  be  able  to  be  discharged.  B.  v.  James,  1  C.  <& 
K.  530, 47  E.  C,  L.  But  in  R.  v.  St.  George,  9  C.  &  P.  483,  38  E.  C.  L., 
Parke,  B.,  held  otherw^ise,  saying  that  it  was  an  assault  to  present 
a  pistol  at  a  man  at  all,  whether  loaded  or  not.  Considerable  doubt 
has  been  thrown  on  this  decision  by  the  case  of  R.  r.  Brown,  10  Q.  B. 

D.  381 ;  52  L.  J.,  M.  C.  49.  See  post, "  Attempt  to  Murder."  *  Although 
to  constitute  an  assault  there  must  be  a  present  ability  to  inflict  an  in- 
jury, yet  if  a  man  is  advancing  in  a  threatening  attitude  to  strike 
another,  so  that  the  blow  would  almost  immediately  reach  him  if  he 
were  not  stopped,  and  he  is  stopped,  this  is  an  assault.  Stephens  v. 
Myers,  4  C.  &  P.  349,  19  E.  U.  L.  So  there  may  be  an  assault  by 
♦exposing  a  child  of  tender  years,  or  a  person  under  the  control  t+oak 
and  dominion  of  the  party,  to  the  inclemency  of  the  weather.   L 

R.  V.  Ridley,  2  Camp.  650 ;  1  Russ.  Cri,  959,  5th  ed.  Where  the 
defendants  took  a  newly-born  child,  put  it  into  a  bag,  and  hung  it  on 
to  some  park  palings  at  the  side  of  a  footpath,  Tindal,  C.  J.,  held  this 
to  be  an  assault  upon  the  child.     See  R.  v.  Marsh,  1  C.  &  K.  496,  47 

E.  O.  ij. 

But  a  mere  omission  to  do  an  act  cannot  be  construed  into  an 
assault.  Thus  where  a  man  kept  an  idiot  brother,  who  was  bed- 
ridden, in  a  dark  room  in  his  house,  without  sufficient  warmth  or 
clothing,  Burrough,  J.,  niled,  that  these  fects  would  not  support  an 
indictment  for  assault  and  &lse  imprisonment ;  for  although  there  had 
been  negligence,  yet  mere  omission,  without  a  duty,  woula  not  create 
an  offence  indictable  as  an  assault.  R.  v.  Smith,  2  C.  &  P.  439,  12 
£•  C.  L. 

It  was  formerly  held  that,  if  a  person  puts  a  deleterious  drug  (as 
cantharides)  into  coffee,  in  order  that  another  may  talce  it,  if  it  oe 
taken^  he  Ls  guilty  of  an  assault  upon  the  party  by  whom  it  is  taken. 
R.  V.  Button,  8  C.  &  P.  660,  34  E.  C.  L.  But  in  R.  v.  Hanson,  2  C. 
&  K.  912,  61  E.  C.  L.,  the  contrary  wa3  held,  per  Williams  and 
Cresswell,  JJ.;  and  R.  v.  Walkden,  1  Cox,  C.  C.  282,  per  Parke,  B., 
and  R.  v,  Dilworth,  2  Mood.  R.  531,  per  Coltman,  J.,  are  to  the  same 
effect.  Nevertheless  if  death  ensued,  it  would  be  manslaughter.  2 
Hale,  P.  C.  436.  See  also  24  &  25  Vict  c.  100,  s.  24,  infra,  tit. 
^*  Poisoning.'* 

An  unlawful  imprisonment  is  also  an  assault.    1  Hawk.  c.  62,  s.  1. 

It  has  been  frequently  said  that  every  imprisonment  includes  a  bat- 
tery. B.  N.  P.  22 ;  1  Selw.  N.  P.  Imprisonment,  I.  But  this  doc- 
trine has  been  denied.     Emmett  v.  Lyne,  1  N.  R.  Bos.  &  P.  255. 

If  two  parties  go  out  to  strike  one  another,  and  do  so,  it  is  said  to 
be  an  assault  in  both,  and  that  it  is  quite  immaterial  which  strikes 
the  first  blow.  R.  v.  Lewis,  1  C.  &  K.  419,  47  E.  C.  L.  See  infra, 
p.  306.  "  The  true  view  is,  I  think,  that  a  blow  struck  in  anger,  or 
which  is  likely  or  is  intended  to  do  corporal  hurt,  is  an  assault^  but 

^  Where  D.  waa  convicted  for  felonious  assault,  on  petition  for  allowance  of  writ  of 
error,  on  the  ground  that  the  evidence  clearly  showed  that  the  pistol  used  by  D.  was 
so  charged  that  it  was  impossible  to  fire  it  of^  tne  petition  was  renised.  Commonwealth 
V.  Doech,  2  Pa.  Sup.  Ct  Wg.  23. 
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that,  a  blow  struck  in  sport,  and  not  likely  or  intended  to  cause  bodily 
harm,  is  not  an  assault,  and  that,  an  assault,  being  a  breach  of  the 
peace  and  unlawful,  the  consent  of  the  person  struck  is  immaterial. 
If  this  view  is  correct,  a  blow  struck  in  a  prize-fight  is  clearly  an 
asaault ;  but  playing  with  single-sticks  or  wrestling  does  not  involve 
an  assault ;  nor  does  boxing  with  gloves  in  the  ordinary  way,  and 
not  with  the  ferocity  and  severe  punishment  to  the  boxers  deposed  to 
in  Reg.  v.  Orton,  39  L.  T.  293.'^  Per  Cave,  J.,  in  R  v.  Coney,  8  Q. 
B.  D.  539. 

Although  it  was  formerly  doubted,  it  is  now  clear,  that  no  words, 
whatever  nature  they  may  be  of,  will  constitute  an  assault.  Hawk. 
P.  C.  b.  1,  c.  62,  s.  1 ;  1  Bac.  Ab.  Assault  and  Battery  (A) ;  1  Russ. 
Cri.  956,  5th  ed.  But  words  may  sometimes  be  an  important  ingre- 
dient in  ascertaining  what  is  the  intention  of  the  party ;  thus  tibey 
may  qualify  what  would  otherwise  be  an  assault,  by  showing  that  the 
party  intends  no  present  corporal  injury,  as  where  a  person  meeting 
another  laid  his  hand  upon  his  sword,  saying,  ^  If  it  were  not  a^ize 
time  I  would  not  take  such  language  from  you  ;"  for  it  shows  that  he 
had  not  a  desi^  to  do  the  party  any  corporal  hurt*  Tuberville  v. 
Savage,  1  Mod.  3 ;  2  Keb.  545. 

As  to  what  participation  in  a  prize-fight  will  constitute  an  assault 
as  aiding  and  abetting  in  such  fight,  see  R.  r.  Coney,  8  Q.  B.  D.  534 ; 
51  L.  J.,  M.  C.  66,  where  the  majority  of  the  Court  of  Crown  Cases 

**i06l   *^''®^'^^  ^'^^^  *J*^*  *  spectator  could  not  be  held  guilty  by 
J   being  merely  present. 

Consent.  In  conseq^uence  of  the  natural  desire  not  to  permit  a 
flagrant  act  of  immorality  to  go  unpunished,  an  attempt  has  frequently 
been  made  to  treat  that  as  an  assault  which  is  consented  to  on  the  part 
of  the  person  who  is  the  subject  of  the  act  But  on  examination  it 
will  be  found  that  there  is  no  authority  for  such  a  position.  Thus  in  R. 
V.  Nicols,  Russ.  &  Ry.  130,  which  is  sometimes  quoted  in  support  of 
such  a  doctrine,  where  a  master  took  indecent  liberties  with  a  female 
scholar  to  which  she  did  not  resist,  Mr.  Baron  Graham  distinctly  told 
the  jury  that  there  was  some  evidence  to  show  that  the  acts  of  the 

?risoner  were  against  the  girPs  will.     And  in  R.  t?.  Day,  9  C.  &  P. 
22,  38  E.  C.  L.,  a  similar  case,  Coleridge,  J.,  pointed  out  the  distinc- 
tion between  oonaerU  and  submission.    He  said,  ^' every  consent  in- 

^  Commonwealth  v.  Ejre,  1  S.  A  B.  347.  When  the  defendant,  at  the  time  he  raised 
his  whin  and  shook  it  at  plaintifl^  though  within  striking  distanoe,  made  nse  of  the 
words,  "  Were  you  not  an  old  man,  I  would  knock  you  down,"  this  does  not  import  a 

f  resent  purpose  to  strike,  and  does  not  in  law  amount  to  an  assault  State  «i  Crow,  1 
red.  Law,  376.  Threatening  words  and  violent  and  menacing  gestures,  if  nnaocom- 
panied  b^  a  present  intention  to  do  a  corporal  injurr,  do  not  amount  to  an  assault,  and 
the  question  of  intention  is  to  be  determined  by  the  jury  upon  consideration  of  all 
the  facts  and  circumstances  in  proof.  Smith  v.  State,  39  Miss.  521.  See  generally  in 
what  cases  threats  do  or  do  not  constitute  an  assault  People  v.  Yslas,  27  DiL  630 ; 
People  v.  Bransby,  32  N.  T.  525;  State  v.  Mooney,  1  PhiL  (Law)  434-  Balkum  v. 
State,  40  Ala.  671 ;  State  r.  Hull,  34  Conn.  132;  Commonwealth  v.  Hurley,  99  Moss. 
433:  Mitehell  V.  States  41  Ga.  627 ;  Statov  Bawles,  65  N.  a  334;«State  v.  Y azmoy, 
Id.  532.    S. 
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volves  a  submission ;  but  it  by  no  means  follows  that  a  mere  submis- 
sion involves  consent.  It  would  be  too  much  to  say  that  an  adult 
submitting  quietly  to  an  outrage  of  this  description  was  not  consenting; 
on  the  other  hand,  the  mere  submission  of  a  child,  when  in  the  power 
of  a  strong  man,  and  most  probably  acted  upon  by  fear,  can  by  no 
means  be  taken  to  be  such  a  consent  as  will  justify  the  prisoner  in 
point  of  law.''  So  where  two  boys  of  eight  years  of  age  were  igno- 
rant of  the  moral  nature  of  the  act  done  to  them  it  was  held  that 
mere  submission  to  an  indecent  act  was  not  consent.  R.  v.  Lock,  42 
L.  J.,  M.  C.  5;  L.  R.  2  C.  C.  R.  10.  It  is  otherwise  if  they  wil- 
lingly and  intentionally  consent.  R.  v.  WoUerston,  12  Cox,  C.  C.  R. 
180.  In  R.  t?.  IVIartin,  2  Moo.  C.  C.  123,  where  the  prisoner  was 
convicted  of  an  assault  with  intent  to  carnally  know  a  girl  above  ten 
and  under  twelve  years  of  age,  the  girl  assenting,  the  judges,  on  a 
case  reserved,  held  that  the  conviction  could  not  be  supported ;  see 
also  R.  V.  Read,  1  Den.  C.  C.  377 ;  2  C.  &  K.  927,  61  E.  C.  L. ;  and 
R.  V.  Johnson,  1  L.  &  C.  632  ;  34  L.  J.,  M.  C.  192  ;  but  girls  under 
the  age  of  thirteen  are  now  protected  in  cases  of  carnally  knowing  by 
the  provisions  of  the  38  &  39  Vict.  c.  94,  ss.  3,  4 ;  and  the  consent  of 
young  persons  under  that  age  to  an  indecent  assault  is  no  defence 
under  43  &  44  Vict.  c.  45.     See  po8<,  tit.  '*  Rape." 

If  the  consent  of  the  injured  person  has  been  obtained  by  fraud, 
then  the  outrage  is  considered  as  not  the  less  an  assault  because  it  is 
consented  to.  Thus  in  R.  r.  Saunders,  8  C.  &  P.  265,  34  E.  C.  L., 
where  a  man  pretending  to  be  her  husband,  went  to  bed  with  a  mar- 
ried woman,  and  she,  believing  him  to  be  her  husband,  permitted  him 
to  have  connection  with  her ;  this  was  held  by  Gum^,  B.,  to  be  an 
assault.  And  the  same  was  held  by  Alderson,  B.,  in  K.  r.  Williams, 
Id.  286.  See  also  R.  v.  Case,  1  Den.  C.  C.  580 ;  R.  v.  Bennett,  4 
F.  &  F.  1105 ;  R.  v.  Flattery,  9  Q.  B.  D.  410 ;  46  L.  J.,  M.  C.  130; 
R.  V.  Young,  14  Cox,  C.  C.  R.  114 ;  Hearty  v.  Shine,  14  Cox,  C.  C. 
Ir.  1 24,  145 ;  and  j^^  tit.  "  Rape." 

It  has  also  been  said,  though  the  law  is  not  so  clear  upon  this  point, 
that  where  the  act  is  in  itself  unlawfiil,  it  will,  though  consented 
to,  be  punishable  as  an  assault.  Coleridge,  J.,  in  R.  v.  Lewis,  1 
C.  &  K.  419, 47  E.  C.  L.,  said,  that  if  two  parties  go  out  to  strike  one 
another,  and  do  so,  that  it  was  an  assault  in  both,  and  that  it  was  quite 
immaterial  who  struck  the  first  blow.*  And  see  per  Cave,  J.,  in  R. 
V.  Coney,  ante,  p.  305.  It  is  indeed  said  in  BuUePs  N.  P.  16,  that  in 
an  action  ffhr  assault  and  battery,  it  is  no  defence  that  the  ruior^tj 
plaintiff  *and  defendant  fought  by  consent,  for  that  the  fighting  *- 

'  An  indictment  against  A.  for  an  aasanlt  and  batterj  npon  B.  is  not  sustained  by 
evidence  that  A.  assaulted  and  beat  B.  in  a  fight  at  fisticuff  hj  agreement  between 
them.  An  assault  and  battery  and  an  affray  are  distinct  offences.  Champer  v.  State, 
14  O.  St.  437.    See  State  v.  Dineen,  10  Minn.  407.    S. 

By  Indiana  code  a  conviction  for  an  assault  with  intent,  etc.,  will  be  sustained, 
although  the  indictment  is  for  awault  and  battery  with  intent,  and  there  is  evidence 
of  assault  only,  not  battery.  Dickinson  v.  State,  70  Ind.  247 ;  Powers  r.  State,  87  Ind. 
]  44 ;  Subert  v.  State,  95  Ind.  471 ;  State  v,  Fisher,  103  Ind.  530 ;  State  v.  Keeling,  107 
Ind.  563.  On  consent  in  rape,  or  assault  with  intent  to  commit  rape,  see  State  «. 
Burgdorf;  53  Mo.  65. 
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being  unlawful,  the  plaintiff  would  still  be  entitled  to  a  verdict  for 
the  injury  done  him.  But  in  Christopherson  v.  Bare,  17  L.  J.,  Q.  B. 
109,  the  Court  of  Queen's  Bench  held  that  a  plea  of  leave  and  licence 
to  an  action  of  assault,  amounted  to  a  plea  of  not  guilty.  R.  o.  Knock, 
14  Cox,  C.  C.  1. 

Lawful  chastisement.  If  a  parent  in  a  reasonable  manner  chastise 
his  child,  or  a  master  his  servant,  being  actually  his  servant  at  the 
time,  or  a  schoolmaster  his  scholar,  or  a  gaoler  his  prisoner,  or  if  one 
confine  a  friend  who  is  mad,  and  bind  and  beat  him,  in  such  circum- 
stances it  is  no  assault.^  Hawk.  P.  C.  b.  1,  c.  90,  s.  23 :  Com.  Dig. 
Pleader  (3  M.  13).  A  defendant  may  justify  even  a  mayhem,  if  done 
by  him  as  an  oiBcer  of  the  army  for  disobedience  of  orders,  and  he 
may  give  in  evidence  the  sentence  of  a  council  of  war,  upon  petition 
ai^inst  him  by  the  plaintiff;  and  if  by  the  sentence  the  petition  is 
dismissed,  it  will  be  conclusive  evidence  in  fevor  of  the  defendant. 
Lane  v,  Degberg,  B.  N.  P.  19.  In  all  cases  of  diastisement  it  must, 
in  order  to  be  justifiable,  appear  to  have  been  reasonable.  1  Elast, 
P.  C.  406 ;  and  the  law  as  above  stated  with  respect  to  children  is 
said  to  have  reference  only  to  such  children  as  are  capable  of  appre- 
ciating correction,  and  not  to  infants  only  two  and-a^half  years  old. 
R.  V.  Griffin,  11  Cox,  C.  C.  402,  per  Martin,  B.,  after  consulting  with 
Willes,  J. ;  and  aeepod,  tit,  "Murder.'^ 

Self-defence.  A  blow  or  other  violence  necessary  for  the  defence 
of  a  man's  person  a^aiast  the  violence  of  another,  will  not  constitute 
a  battery.  Thus,  if  A.  lift  up  his  stick,  and  offer  to  strike  B.,  it  is  a 
sufficient  assault  to  justify  B.  m  striking  A. ;  for  he  need  not  stay  till 
A.  has  actually  struck  him.  B.  N.  P.  18.  But  every  assault  will  not 
justify  every  battery,  and  it  is  a  mattei*  of  evidence  whether  the 
assault  was  proportionable  to  the  battery ;  an  assault  may  indeed  be 
of  such  a  nature  as  to  justify  a  mayhem;  but  where  it  appeared  that 
A.  had  lifted  the  form  upon  which  B.  sat,  whereby  the  latter  fell,  it 
was  held  no  justification  for  B.^s  biting  off  A.'s  finger.  B,  N.  P.  18. 
In  cases  of  assault,  as  in  other  cases  of  trespass,  the  party  ought  not,  in 
the  first  instance,  to  beat  the  assailant,  unless  the  attack  is  made  with 
such  violence  as  to  render  the  battery  necessary.  Weaver  v.  Bush,  8 
T.  R.  78 ;  1  Russ.  965,  5th  ed.  Where  a  man  strikes  at  another 
-within  a  distance  capable  of  the  latter  being  struck,  he  is  justified  in 
usin^  such  a  degree  of  force  as  will  prevent  a  repetition^  Per  Parke, 
B.,  Anon.,  2  Lewin,  C.  C.  48.     But  a  blow  struck  afi^^r  all  danger  is 

^  A  master  has  no  ri^ht  to  correct  his  hired  servant.  Commonwealth  o.  Baird,  1 
Ash.  267.  The  authority  of  the  master  to  correct  his  apprentice  is  personal.  People 
V.  Phillips,  1  Wheel.  C.  C.  159.  As  to  the  case  of  a  schoolmaster,  see  Morris's  Case, 
1  Bog.  Kec  53;  Ck>mmonwealth  v.  Randall,  4  Gray,  36.  Of  an  assaolt  by  a  parent  on 
a  child.  Jacob  v.  State,  3  Humph.  493;  Johnson  r.  State,  2  Id.  283;  State  r.  Bitman, 
13  la.  4So.  A  child  of  the  age  of  nine  years  is  incapable  of  givinff  a  valid  assent  to 
a  forcible  transfer  of  him  by  a  stran^r  from  the  Ic^  custody  of  his  father  to  the 
custody  of  his  mother,  who  had  no  right  thereto;  and  evidence  of  such  assent  is  in- 
competent in  defence  to  an  indictment  for  an  assault  and  batteiy  upon  him.  Common- 
wealth V.  Nickerson,  5  Allen,  518.    S. 
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past,  is  an  assault  B.  v.  DrisooII,  Car.  &  M.  214^  41  E.  C.  L.,  per 
Coleridge,  J.  If  the  violence  used  be  more  than  necessary  to  repel 
the  assault,  the  party  may  be  convicted  of  an  assault  R.  v.  Mabel, 
9  C.  &  P.  474,  38  E.  C.  L. 

The  rule  on  this  point  is  well  laid  down  by  a  writer  on  Scotch  law : 
"Though  fully  justified  in  retaliating,  the  party  must  not  carry  his 
resentment  to  such  a  length  as  to  become  the  assailaut  in  his  turn,  as 
by  continuing  to  beat  the  aggressor  after  he  has  been  disabled,  or  has 
submitted,  or  by  using  a  lethal  or  ponderous  weapon,  as  a  knife, 
poker,  hatchet  or  hammer,  against  a  nst  or  cane,  or  in  ^neral  pash- 
mg  his  advantage,  in  point  of  strength  or  weapon,  to  the  uttermost. 
In  such  cases  the  defence  d^nerates  into  aggression,  and  the  origi- 
nal assailant  is  entitled  to  (kmand  punishment  for  the  new  aamidt 
^committed  on  him,  after  his  original  attack  had  been  duly  r*oQo 
chastised.^  Alison's  Princ.  Cr.  Law  of  Soot  177;  1  Hume,  *- 
335. 

On  a  trial  for  murder  of  a  wife  by  her  husband,  evidence  that  the 
wife  had  on  other  occasions  tried  to  strangle  him  with  his  neckerchief, 
was  allowed  to  be  given  in  order  to  show  the  character  of  the  assault 
he  had  to  apprehend.  It  appeared  from  the  evidence  that  the  prisoner 
was  very  sensitive  about  the  neck  from  old  abscesses,  and  that  the  wife 
on  several  occasions  had  twisted  his  neckerchief  round  hLs  neck  until 
he  became  black  in  the  &oe.    R.  v.  Hopkins,  10  Cox,  C.  C.  229. 

Defence  of  other  persons.  It  would  seem  that  a  person  has  no 
right  to  commit  an  assault  merely  in  defence  of  other  persons,  unless 
he  stand  in  a  particular  relation  to  the  person  assault^.  Such  rela- 
tions are,  husband  and  wife,  and  vice  versd;  parent  and  child,  and 
vice  versd;  and  a  servant  in  defence  of  his  master,  but  not  a  master 
in  defence  of  his  servant*  The  law  is  so  laid  down  in  Dalton's  Jus- 
tice, ch.  121 ;  though  he  treats  the  last  point  as  doubtful.  He  also 
says  that  neither  can  the  farmer  or  tenant  justify  such  an  act  in  de- 
fence of  his  landlord,  nor  a  citizen  in  defence  of  the  mayor  of  the 
city  or  town  corporate  where  he  dwelleth.     Hawkins,  bk.  2,  c.  60,  s. 

>  State  V.  Wood,  1  Bay,  282 ;  Elliott  v.  Brown,  2  Wend.  497.  The  law  does  not 
justify  any  assaolt  by  way  of  retaliation  or  reven^  for  a  blow  previously  received. 
State  V,  Gibson.  10  N.  C,  214.  [Where  self-defence  is  set  up,  the  defendant  must  prove 
it  by  a  preponderance  of  evidence.  State  v.  Jones,  20  W.  Va.  76^  Evidence  of  pre- 
vious threats  of  personid  violence  is  inadmissible.  State  v,  Skidmore,  87  N.  C.  509. 
So  also  is  the  character  of  the  person  assaulted  or  abusive  words  used  by  him.  where 
the  defendant  was  the  aggressor.  Brown  v.  State,  74  Ala.  42 :  or  unless  tne  vio- 
lent character  of  the  injured  person  is  in  some  way  connected  with  the  prisoner.  State 
V.  Saundersy  37  La.  An.  389.]  Proof  that  the  prosecutor  struck  the  first  blow  will  not 
justify  an  enormous  battery.  State  v.  QuiiL  3  Brev.  515.  Son  as»auU  demesne  is  no 
excuse,  if  the  retaliation  by  the  defendant  oe  excesrave  and  bears  no  proportion  to 
the  necessity  or  provocation  received.  Cotton  v.  State^  4  Tex.  2S0 :  Gallagher  v.  State, 
8  Minn.  270.  See  State  u,  Barwell,  63  N.  C.  661 ;  State  v.  Herrmgton,  21  Ark.  195 : 
Harrison  v,  Harrison,  43  Vt  417 ;  State  v^Bryson,  1  Winst.  86;  State  v,  Lawry,  4 
Nev.  161 ;  Corey  v.  People,  45  Barb.  262.    S.    Gizler  v.  Witzel,  82  HI,  322. 

'Sharp  V.  State,  19  0. 379.  A  man  cannot  justify  in  defence  of  his  concubine. 
Parker  v,  ^te,  31  Tex.  132.  A  master  may  do  that  to  protect  his  apprentice  which 
another  person  could  not  do.  without  being  an  assailant  or  giving  provocation  for  an 
aoBault    Orten  v.  State,  4  Greene,  140.    8. 
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4,  follows  Dalton  exactly.  It  is  trae  that  both  tiiese  writers  are 
speaking  of  the  forfeiture  of  reoognizanoes  to  keep  the  peace,  but 
probably  what  is  said  would  be  applicable  to  proseeations  K>r  assaults 
also. 

Whether  the  interference  can  be  jastified  on  the  groond  that  a 
breach  of  the  peace  is  being  conunitted^  see  tn/v'a. 

Prevention  of  unlawAil  acts.     There  can  be  no  doubt  that  any 

Eerson  may  interfere  to  prevent  the  commission  of  a  felony  or  any 
reach  of  the  peace,  and  that  he  may  proceed  to  any  extremity  which 
may  be  necessary  to  effect  that  object;  commencing  of  course  with  a 
request  to  the  offender  to  desist,  then  if  he  refuses  gently  laying  hands 
on  him  to  restrain  him;  and  if  he  still  resist,  then  with  force  com- 
pelling him  to  submit  Precisely  the  same  rules  apply  as  in  cases  of 
self-defence,  it  being  in  every  case  a  question  for  the  jury  whether  or 
no  the  degree  of  force  actually  used  was  necessary  for  the  object  which 
renders  it  legitimate ;  if  there  be  any  excess  the  party  using  it  will  be 
guilty  of  an  assault. 

It  has  been  attempted  in  some  cases  to  draw  a  distinction  between 
laying  hands  upon  a  person  in  order  to  restrain  him,  and  prooeedii^ 
to  use  force  in  order  to  attain  that  object.  Seward  v.  Barclay,  1  LcL 
Kaym.  62 ;  1  Hawk,  c.  60,  s.  33 ;  but  there  seems  no  ground  for  snch 
a  distinction ;  the  slightest  imposition  of  hands  if  not  justified  is  an 
assault;  and  the  necessity  of  a  greater  or  less  deeree  of  violence  de- 
pends on  the  circumstances  of  the  case,  to  be  judged  of  by  the  jury. 

Whether  the  assault  may  be  carried  to  the  extent  of  aepriving  the 
offending  party  of  his  life  may  perhaps  be  doubtfid.  See  pod^  tit. 
«  Murder.'^ 

There  does  not  seem  any  express  authority  that  to  prevent  any  un- 
lawful act  other  than  a  felony  or  breach  of  the  peace  an  assault  may  be 
committed,  and  it  may  perhaps  be  doubtfiil  whether  an  assault  can  be 
justified  on  this  ground. 

Of  course  the  right  to  apprehend  persons  who  have  conmiitted 
^^OQl   '^'^^^^^'^  stands  on  a  oifferent  looting.     As  to  this  see  mpra^ 
J  tit.  "  Apprehension.'^ 

A  man  may  justify  an  assault  in  defence  of  his  house  or  other 
property  even  though  no  felony  or  breach  of  the  peace  is  threatened.^ 
2  Roll.  Abr.  549.  And  if  the  trespasser  use  force,  then  the  owner 
may  oppose  force  to  force.  Green  v.  Goddard,  2  Salk.  641 ;  Weaver 
V.  Bush,  8  T.  R.  78. 

Proof  of  the  aggravating  oircunistanees.  The  aggravating  dr- 
cumstances  frequently  consist  in  tlie  intent     Sometimes^  hoMrever,  the 

^  The  force  used  must  not' exceed  the  necessity  of  the  case.  Baldwin  i?.  Hajdon  et 
al.,  6  Conn.  458 ;  State  v,  Lasaros,  1  Eep.  Const  Ct.  34;  Watrous  v.  Steel,  4  Vt  629; 
Shain  v,  Markham,  4  J.  J.  Marsh.  577.  It  is  a  good  defence,  to  an  indictment  for  an 
assault  and  battery,  that  the  defendant  struck  the  prosecutor  to  prevent  his  taking 
away  the  defenchint's  goods  and  chattels,  the  prosecutor  professing  to  seise  them  as  a 
constable,  by  virtue  of  an  execution,  but  not  tiaving  been  lawfuUv  appointed  a  con* 
stable.  State  v,  Briggs,  3  Ired.  357 ;  Commonwealth  v,  Groodwin,  3  Cosh.  154 ;  State 
V.  Gibson,  10  lied.  214.    & 
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oonsequenoes  alone  are  sufficient  to  subject  the  prisoner  to  the  more 
serious  punishment ;  thus  a  man  who  commits  an  assault^  the  result  of 
which  is  to  produce  grievous  bodily  harm,  is  liable  to  be  convicted 
under  s.  47  of  the  24  &  25  Vict.  c.  100,  anU,  p.  303,  though  the  junr 
think  that  the  grievous  bodily  harm  formed  no  part  of  the  prisoner's 
intention.^     R.  v.  Sparrow,  30  L.  J.,  M.  C.  43. 

On  an  indictment  for  an  assault  occasioning  actual  bodily  harm,  and 
charging  in  other  counts  an  unlawful  wounding  and  the  infliction  of 
grievous  bodily  harm,  a  conviction  may  be  had  for  a  common  assault. 
K,  V,  Yeadon,  1 L.  &  C.  85.  See  also  R.  v.  Guthrie,  poat,  tit.  "  Rape  f* 
and  this  is  so  notwithstanding  the  word  '^  assault ''  does  not  occur  in 
the  indictment.*  R.  v.  Taylor,  L.  R,  1  C.  C.  194;  38  L.  J,,  M.  C. 
106. 

On  an  indictment  for  feloniously  cutting,  stabbing,  or  wounding,  the 
jury  may  find  a  verdict  of  guilty  of  the  misdemeanor  of  unlaw- 
fully wounding,  under  the  14  <&  15  Vict,  c.  19,  s.  5.  See  poaif  tit, 
"Wounding." 

Subsequent  proceedings  after  complaint  for  a  common  assault. 
By  the  24  &  25  Vict.  c.  100,  ss.  44,  45,  46,  ante,  p.  303,  three  alter- 
natives are  eiven  to  justices  with  respect  to  charges  of  assault  over 
wliich  they  have  jurisdiction ;  they  may  convict  the  defendant,  or  they 

*  Norton  v.  State,  14  Texas,  387.    S. 

'  As  to  assaults  with  intent  to  murder  or  commit  bodily  harm,  see  Sharp  v.  People, 
29  111.  464 ;  White  v.  State,  13  O.  St.  569;  Ortan  v.  State,  4  Greene,  140;  State  v. 
Fee,  19  Wis.  562 ;  Monday  v.  State,  32  Ga.  672 ;  State  ».  Newberry,  26  la.  467.  [Where 
an  unauthorized  party  attempted  to  make  an  arrest  and  in  the  attempt  was  cut  by  the 
accused,  the  authority  to  arrest  was  a  material  question  and  should  have  been  specially 
chai^ged  upon.  John<)on  v.  State,  5  Tex.  App.  43.]  A  party  indicted  for  an  assault 
with  intent  to  rob  may  be  convicted  of  a  simple  assault.  JDickerson  v.  Commonwealth, 
2  Bush,  1.  Under  an  indictment  for  an  assault  and  battery,  the  jury  may  convict  of 
an  assault  only.  Lewis  v.  State,  33  Ga.  131.  In  an  indictment  against  several  for  an 
assault  and  battery,  some  may  be  convicted  of  an  assault  and  some  of  an  assault  and 
battery.  White  v.  People,  32  N.  Y.  465.  An  indiscriminate  assault  upon  several 
persons  is  an  assault  upon  each.  State  v.  Merritt,  1  Phil«  (Law)  134.  Upon  an  in- 
lormation  for  an  assault  with  intent  to  commit  rape,  the  respondent  may  bie  convicted 
upon  proof  that  a  rape  was  actually  committed.  State  v.  Smith,  43  Vt.  324.  An  in- 
dictment for  an  assault  and  battery  upon  a  person  to  the  jury  unknown  is  sustained 
by  evidence  before  the  petit  jury,  alaciosvDg  tne  name  of  the  jperson  assaulted.  It  is 
the  ignorance  of  the  ^and  jur>'  and  not  of  the  petit  jury  which  authorizes  the  state- 
ment that  the  person  is  unknown.    White  v.  People,  32  N.  Y.  465.    S. 

Wherever  the  ofience  would  have  been  murder  had  death  ensued  from  the 
stroke,  it  is  immaterial  what  weapon  is  used.  A  verdict  of  assault  with  intent  to  kill 
is  not  contrary  to  evidence  that  tne  weapon  used  was  a  stick.  Tatum  r.  State,  59  Ga. 
638.  See  Wilson  v.  State,  4  Tex.  App.  637 ;  Bingham  v.  State.  6  Tex.  App.  169 ; 
Ferguson  v.  State,  6  Tex.  App.  504 ;  State  v.  Painter,  67  Mo.  84.  Where  there  is 
evidence  that  the  wound  was  given  under  such  circumstances  as  to  mitigate  the  offence 
from  murder  the  defendant  is  entitled  to  an  instruction  to  the  jniy  to  that  effect 
Agee  V,  State,  64  Ind.  340.  But  heat  of  blood  does  not  rebut  the  presumption  of 
malice.  Commonwealth  v.  Scanlan,  2  Gountv  Ct  Rep.  (Pa.)  605.  And  the  law  will 
imply  malice  from  an  unlawful  act  Smith  v.  Commonwealth,  100  Pa.  St.  324.  In 
indictments  of  assault  with  intent,  etc,  the  felonious  intent  is  of  the  essence  of  the 
oflence,  and  the  court  invades  the  province  of  the  jury  in  instructing  them  to  infer  the 
intent  from  any  &cts  not  including  the  whole  evidence.  Simpson  v.  State.  59  Ala.  1. 
It  is  error  for  the  court  to  omit  to  instruct  the  jury  on  the  law  of  self-defence,  when 
there  is  evideooe  upon  that  point    Edwards  v.  State^  5  Tex.  App.  593, 
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may  dismiss  the  charge,  or  they  may  direct  the  party  to  be  indicted. 
In  R.  V.  Walker,  2  Moo.  &  R.  446,  it  was  held,  on  the  similar  words 
of  the  9  Geo.  4,  c.  31,  s.  27,  that  a  conviction  before  justices  for  a  com- 
mon assault  was  a  bar  to  a  subsequent  indictment  for  feloniously  stab- 
bing. That  case  was  recognized  in  R.  r.  EIrington,  31  L.  J.,  M.  C. 
14,  where  it  was  also  held,  by  the  Court  of  Queen's  BeAch,  tliat  a 
certificate  of  dismissal  was  a  bar  to  an  indictment  for  unlawful  wound- 
ing, and  for  causing  actual  bodily  harm  arising  out  of  the  same  cause 
as  the  assault.  But  merely  ordering  tlie  accused  to  enter  into  recog- 
nizances is  not  a  conviction  within  the  meaning  of  24  &  2o  Vict.  c. 
100,  s.  45.  Hartley  v.  Hindmarsh,  L.  R.  1  C.  P.  663 ;  35  L.  J.,  M. 
C.  255. 

It  was  also  held,  on  the  former  statute,  that  the  granting  of  the 
certificate  by  the  justices  on  one  of  the  grounds  mentionecf  in  the 
statute  was  not  discretionary  or  a  judicial  act,  but  ministerial  only, 
and  that  it  was  valid,  although  not  applied  for  when  the  summons 
was  heard.  Hancock  v.  Somes,  28  L. «!.,  M.  C.  196.  And  again,  that 
the  word  "  forthwith  "  did  not  mean  "  forthwith  upon  the  hearing  of 
the  summons,"  but  "  forthwith  on  the  application  of  the  party.*' 
Costar  V.  Hetherinffton,  28  L.  J.,  M.  C.  198.  The  Court  of  Queen's 
Bench,  in  R.  v,  Robinson,  10  L.  J.,  M.  C.  9,  seem  to  have  acted  on  an 
opinion  at  variance  with  these  decisions,  but  Lord  Campbell,  in  Han- 
cock V.  Somers,  said  that  he  could  not  approve  of  the  reasoning  in  tliat 
*^10l  *^^'  Under  sect  46  the  justices  have  no  jurisdiction  where 
J  a  question  of  title  arises,  and  have  no  power  to  consider 
whether  the  violence  was  excessive.  R.  v,  Pearson,  L.  R.  6  Q.  B. 
237  ;  39  L..  J.,  M.  C.  76 ;  11  Cox,  C.  C.  493. 

Assault  on  peace  officer.  The  fact  tliat  the  defendant  did  not 
know  that  the  man  whom  he  assaulted  was  a  peace  officer  or  was  in 
the  execution  of  his  duty  is  no  defence.  R.  r.  Forbes,  10  Cox,  C. 
C.  362. 

In  R.  V.  Prince,  L.  R.  2  C.  C.  154,  44  L.  J.,  M.  C.  122,  ante,  p. 
270,  Brett,  J.,  in  commenting  on  the  above  case  of  R.  v,  Forbes,  said, 
that  although  the  policeman  was  in  plain  clothes,  the  prisoner  certainly 
had  strong  ground  to  suspect,  if  not  to  believe,  that  he  was  a  polic^ 
man  ;  but  Bramwell,  B.,  cited  the  case  with  approval,  saying,  that  the 
act  of  assaulting  a  police  officer  in  the  execution  of  his  duty  was  a 
wrong  in  itself. 

As  to  the  absence  or  invalidity  of  a  warrant  affi)rding  a  ground  of 
defence,  see  tit.  "  Murder.'^ 

Indecent  assaults.  A  man  might  be  convicted  upon  an  indictment 
charging  offences  in  the  nature  of  rape  upon  a  child  under  ss.  50,  51 
of  the  24  &  25  Vict,  a  100  (now  contained  in  38  &  39  Vict  c.  94,  s. 
3),  notwithstanding  the  consent  of  the  child,  and  may  also  be  convicted 
under  s.  4  of  the  latter  Act  of  a  similar  offence  (see  pod,  tit.  "Rape*'). 
If  the  indictment  was  for  an  "indecent  assault  only,  and  it  appeared 
that  the  child  consented,  the  defendant  must  formerly  have  been  ao- 
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quitted.  R.  v.  Read,  2  C.  &  K.  957,  61  E.  C.  L. ;  1  Den.  C.  C.  377 ; 
K. «.  Johnson,  L.  &  C.  632 ;  34  L.  J.,  M,  C.  192  ;  but  by  43  &  44 
Vict.  c.  45  the  consent  of  a  young  person  under  thirteen  is  no  longer 
a  defence  to  an  indecent  assault 

Section  52  of  the  24  <&  25  Vict  a  100,  cwife,  p.  303,  also  provides 
for  th^  .punishment  of  indecent  assaults  on  females  and  attempts 
carnally  to  know  girls  under  twelve  years  of  age. 

If  it  appears  that  the  consent  of  the  woman  was  obtained  by  fraud, 
such  consent  constitutes  no  defence,  see  R.  v.  Case,  1  Den.  C.  C.  580 ; 
19  L.  J.,  M.  C.  174.  R.  V.  Bennett,  4  F.  &  F.  1105,  and  see  arUe^ 
p.  306. 

In  charges  of  indecent  assault,  the  woman  may  be  cross-examined 
as  to  connection  with  other  men ;  but  she  need  not  answer.  If  she 
does  answer  in  the  n^ative  her  answer  is  conclusive,  and  no  evidence 
can  be  given  to  contradict  her.  The  same  rule  prevails  in  cases  of  rape, 
notwithstanding  several  decisions  to  the  contrary.  R.  v.  Holmes,  L. 
R.  1  C.  C.  R.  334;  41  L.  J.,  M.  C.  12. 

As  to  what  constitutes  "Wounding,'^  or  "Grievous  Bodily  Harm/' 
see  those  titles :  as  to  "  Apprehension,''  see  that  title,  ana  also  tit 
«  Murder." 
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TAOE 

At  ooxnxnon  law    .       •       • 811 

By  statute 811 

Conviction  for  an  attempt  on  indictment  for  principal  offence       .  812 

Natore  of  the  attempt 812 

Aiding  in  an  attempt 814 

At  oommon  law.  At  common  law  eveiy  attempt  to  commit  a 
felony  or  misdemeanor  is  in  itself  a  misdemeanor.  So  long  as  the  act 
rests  in  bare  intention  it  is  not  punishable.  But  if  that  intention  be 
unequivocally  manifested  by  some  overt  act,  then  it  becomes  an  offence 
cc^izable  by  the  law.  And  the  mere  soliciting  another  to  commit 
a  lelony  is  a  sufficient  overt  act  to  constitute  the  misdemeanor  of  at^ 
tempting  to  commit  a  felony.  Thus  to  solicit  a  servant  to  steal  his 
master's  goods  is  a  misdemeanor,  though  it  be  not  chaiged  in  the  in- 
dictment that  the  felony  was  actually  committed.  Per  GroBAy  J.,  R.  v. 
Higgins,  2  East^  8.  So  an  erideavor  to  provoke  another  to  send  a 
challenge  to  fight  has  been  held  to  be  a  misdemeanor.  B.  v.  Phillips, 
6  East,  464.  So,  to  endeavor  by  some  act  to  induce  another  pers(Hi 
to  attempt  to  commit  a  felony  is  a  misdemeanor.  B.  v.  Ransford,  13 
Cox,  C.  C.  R.  9.  And  it  makes  no  difference  whether  the  offibnce 
which  is  attempted  be  one  which  is  an  offence  at  common  law,  or 
created  by  statute.  Per  Parke,  B.,  R.  v.  Roderick,  7  C.  &  P.  795,  32 
E.  C.  L.  So  it  has  been  frequently  held  that  attempts  to  bribe,  and 
attempts  to  suborn  a  person  to  commit  peijury,  are  indictable  misde- 
meanors. 1  Russ.  Cr.  5th  ed.  190,  SIS, pod,  tit.  "Bribery  and  Per- 
jury." And  by  the  14  &  15  Vict  c.  100,  s.  9,  infra,  p.  312,  a 
prisoner  may  be  found  guilty  of  this  common  law  offence  of  the 
.attempt  upon  an  indictment  for  the  principal  offence.^ 


^  An  assault  with  intent  to  kill  is  no  felonj  at  common  law,  thoagh  ancientlj  it 
80  considered.  Commonwealth  v.  Barlow,  4  Mass.  439.  In  crimes  which  require 
force  as  an  element  in  their  commission,  there  is  no  material  dlfierenoe  hetween  an 
assault  with  intent  and  an  assault  with  attempt,  to  commit  the  crime.  Johnson  r. 
State,  14  Ga.  65 ;  Prince  v.  State,  35  Ala.  367.  [But  while  an  indictment  for  an  at- 
tempt to  commit  rape  maj  be  sustained  by  proof  of  thre^its,  one  for  an  assault  with 
intent  to  commit  a  rape  cannot  be,  as  the  latter  implies  force.  Bumey  v.  State^  21  Tex. 
App.  565.]  In  an  indictment  for  an  assault  with  an  intent  to  commit  a  murder,  the 
intent  must  be  specifically  proved.  State  v.  Neal,  37  Me.  468 :  King  r.  State,  21  Ga. 
220 ;  State  v.  McClun,  25  Mo.  333 ;  Hopkinson  r.  People,  18  111.  264.  As  for  attempts 
to  commit  offences :  See  Commonwealth  v.  Dennis,  105  Mass.  162;  State  v.  £11£l33 
N.  J.  102 ;  State  v.  Sales,  2  Nev.  263 ;  Smith  v.  CommonweiUth,  54  PkL  St.  209.  The 
principle  that  to  make  a  crime  of  an  attempt  to  commit  a  crime,  there  must  have  been 
a  present  ability  to  perpetrate  the  crime  intended^  applies  only  to  the  act  itself.  If 
the  act  is  in  itself  efficient  to  produce  the  effect  mtended,  the  ofienoe  is  complete^ 
although  the  effect  be  defeated  by  something  extrinsic  to  the  act  State  r.  Wil- 
son, 30  Conn.  500.  In  order  to  constitute  an  attempt  to  commit  a  crime,  there  must 
appear  to  have  bc«nmore  than  a  mere  design  or  intention  to  commit  the  oflence; 
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By  statute.  Manj  attempts  to  commit  offences  are  provided  for 
by  statute.  Most  of  them  would  be  offences  at  common  law,  but,  by 
statute,  severe  penalties  are  attached  to  them,  or  they  are  even  made  in- 
dependent felonies.  Thu3,  by  the  24  &  25  Vict.  c.  100,  ss.  18,  21 
(supra,  p.  301),  the  attempt  to  commit  any  of  the  offences  therein 
mentioned  is  made  a  felony.  By  s.  15  of  the  same  statute,  ^^  Whoso- 
ever shall,  by  any  means  other  than  those  specified  in  any  of  the  pre- 
ceding sections  oi  this  act,  attempt  to  commit  murder,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

In  s.  21  (mpra,  p.  301),  the  attempt  to  choke,  etc.,  is  specially 
♦mentioned,  ^y  s.  62  (supra,  p.  303),  any  attempt  to  commit  r*o-io 
an  infamous  crime  is  specially  provided  for.  I- 

In  almost  all  cases  provisions  for  the  offence  of  setting  fire  to 
various  kinds  of  property  are  followed  by  provisions  directed  against 
the  attempt  to  commit  the  same  offence.  See  24  &  25  Vict  c.  97,  ss. 
8,  10,  18,  27,  38,  44,  supra,  tit.  "Arson." 

Conviction  for  attempt  on  indictment  for  principal  oWmoe.  By 
tlie  14  &  15  Vict  c.  100,  s.  9,  "  if  upon  the  trial  of  any  person  charged 
with  any  felony  or  misdemeanor,  it  shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not  complete  the  offence  charged,  but 
that  he  was  guilty  only  of  an  attempt  to  commit  the  same,  such  person 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury 
shall  be  at  liberty  to  return  as  their  verdict  that  the  defendant  is  not 
guilty  of  the  felony  or  misdenieanor  charged,  but  is  guilty  of  an  at- 
tempt to  commit  the  same,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon 
an  indictment  for  attempting  to  commit  the  particular  felony  or  mis- 
demeanor charged  in  the  said  indictment ;  and  no  person  so  tried  as 
herein  lastly  mentioned  shall  be  liable  to  be  afterwards  prosecuted  for 
an  attempt  to  commit  the  felony  or  misdemeanor  for  which  he  was 
so  tried.  *^  It  has  been  suggested  that  the  above  section  only  applies 
to  offences  created  by  statute  passed  subsequently  to  that  Act,  and  that 
it  does  not  apply  to  felonies  at  common  law.  If  that  is  so  the 
prisoner  ought  to  be  separately  indicted  for  the  attempt  to  commit  the 
common  law  felony.  But  the  words  of  the  statute  seem  to  be  very 
general,  and  would  probably  be  held  to  include  felonies  at  common 
hw.  See  note  to  R.  v.  Bain,  L.  &  C.  129 ;  R.  v,  Haj^ood,  L.  B.  1 
C.  C.  221 ;  39  L.  J.,  M.  0.  83,  post,  p.  314. 

ITatare  of  the  attempt  It  is  not  easy  always  to  decide  whether  or 
not  an  indictable  attempt  has  been  committed.  The  following  cases  may 

there  must  haye  been  some  ineflfectoal  act  or  acts  tewaHs  itsaooomplishmeat.  People 
V.  Lawtop,  66  Barb.  126.    8. 

In  an  indictment  for  an  aaeaalt  with  attempt  to  steal,  the  goods  need  not  be  de- 
scribed when  nothing  has  been  taken.    Grogan  «.  State,  63  Miss.  147. 
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serve  to  illustrate  the  subject  In  B.  v.  Carr.  Russ.  &  Ry.  377,  the 
prisoner  was  indicted  under  the  repealed  statute,  7  Will.  4  &  1  Vict 
c.  85,  s.  3,  for  attempting  to  discharge  a  loaded  gun  at  a  person  with 
intent  to  murder ;  the  juiy  found  that  the  gun  was  loaded,  but  not 
primed ;  it  was  held  that  the  prisoner  could  not  be  convicted.  So  where 
the  touch-hole  was  plugged,  so  that  the  arm  could  not  be  discharged. 
R.  V.  Harris,  6  C.  &  P.  163,  24  E.  C.  Ij.  In  R.  v.  Williams,  1  Den, 
C.  C.  39,  the  prisoner  was  indicted  under  the  last-mentioned  section  for 
attempting  to  administer  poison.  It  appeared  that  he  had  delivered 
poison  to  V.  and  desired  him  to  put  it  into  B.'8  beer ;  V.  delivered  the 
poison  to  B.  and  told  him  what  had  passed.  It  was  held  that  the 
prisoner  could  not  be  convicted  on  this  indictment  But  quare  if  this 
IS  not  an  attempt  indictable  at  common  law ;  see  the  case  of  R.  v. 
Higgins,  mpra.  In  R.  v.  St  George,  9  C.  &  P.  483,  38  R  C.  L.,  the 
prisoner  was  indicted  under  the  7  will.  4  &  1  Vict.  c.  85,  s.  4,  for  an 
attempt  to  shoot ;  he  had  put  his  finger  on  the  trigger  of  a  loaded 
fire-arm  with  the  intention  of  shooting,  but  was  prevented  from 
doin^  so ;  this  was  held  by  Parke,  B.,  not  to  be  an  attempt  to  shoot 
withm  the  statute.  This  opinion  w&s  delivered  after  a  careful  con- 
sideration and  consultation  with  Williams,  J.  Considerable  doubt 
has,  however,  been  thrown  upon  this  decision  in  R.  v.  Brown,  10 
Q.  B.  D.  381 ;  52  L.  J.,  M.  G  49,  In  R.  v.  Taylor,  1  F.  &  P.  535, 
the  prisoner  was  indicted  for  attempting  to  set  fire  to  a  stack.  It 
^^1  'M  *^PP^^^  ^^^  ^^^  prisoner,  after  a  quarrel  with  the  prosecutor, 
^  and  a  threat  ^^  to  burn  him  up,''  went  to  a  neighboring  stack, 
and  kneeling  down  close  to  it,'struck  a  lucifer  match,  but,  discovering 
that  he  was  watched,  blew  out  the  match  and  went  away.  Pollock, 
C.  B.,  told  the  jury  that,  if  they  thought  the  prisoner  intended  to  set 
fire  to  the  stack,  and  tliat  he  would  have  done  so  if  he  had  not  been 
interrupted,  this  was,  in  his  opinion,  a  sufficient  attempt  to  set  fire  to 
the  stack  within  the  meaning  of  the  statute.  ^'  It  is  dear,"  said  the 
learned  judge,  ^^  that  every  act  committed  by  a  person  with  the  view 
of  committing  the  felonies  therein  mentioned  is  not  within  the  statute; 
as,  for  instance,  bujring  a  box  of  lucifer  matches  with  intent  to  set  fire 
to  a  house.  The  act  must  be  one  immediately  and  directly  tending  to 
the  execution  of  the  principal  crime,  and  committed  by  die  prisoner 
under  such  circumstances  as  that  he  has  the  power  of  canying  his  in- 
tention into  execution.  If  two  persons  were  to  agree  to  commit  a  fel- 
ony, and  one  of  them  were,  in  execution  of  his  share  in  the  transaction, 
to  purchase  an  instrument  for  the  purpose,  that  would  be  a  sufficient 
overt  act  in  an  indictment  for  conspiracy,  but  not  in  an  indictment  of 
this  nature."  In  R.  v.  McPherson,  Dears.  &  B.  C.  C.  197,  the  pris- 
oner was  indicted  for  breaking  and  entering  a  dwelling-house  and  steal- 
ing therein  certain  goods  specified  in  the  indictment  It  appeared  that 
at  the  time  the  house  was  being  broken  into,  the  goods  sperafied  were 
not  in  the  house,  but  there  were  other  goods  there  belonging  to  the 
prosecutor.  The  jury  found  the  prisoner  guilty  of  breaking  and  enter- 
ing the  dwelling-house  and  attempting  to  steal  the  goods  therein.  But 
the  Court  of  Criminal  Appeal  held  mat  the  conviction  could  not  be 
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supported.  Cockbum,  C.  J.,  said,  "I  think  attempting  to  commit  a 
felony  is  clearly  distinguishable  from  intendinj?  to  commit  it.  An  at- 
tempt must  be  to  do  that^  which,  if  successful,  would  amount  to  the 
felony  charged.  Here  the  attempt  never  could  have  succeeded,  as  the 
TOods  which  the  indictment  charges  the  prisoner  with  stealing  had 
been  removed."  See  R.  v.  Collins,  L.  &  C.  471 ;  33  L.  J.,  M.  C.  177 : 
and  also  B.  v,  Johnson,  34  L.  J.,  M.  C.  24. 

The  prisoner  liad  procured  from  an  innocent  agent  certain  imple- 
ments and  dies  for  the  purpose,  and  with  the  intention  of  making 
counterfeit  Peruvian  dollars,  but  the  prisoner  only  intended  to  make 
a  few  dollars  in  England  by  way  of  experiment,  and  then  send  the 
apparatus  out  to  Peru.  The  prisoner  was  indicted  for  procuring 
coining  instruments  with  intent  to  use  them  for  the  purpose  of 
making  counterfeit  foreign  coin,  and  so  attempting  to  make  such 
counterfeit  coin.  Another  count  charged  him  with  attempting  to 
coin  counterfeit  Peruvian  half-dollars  by  procuring  coining  instru- 
ments, with  intent  to  use  them  in  coining  such  couiiterfeit  coin ;  a 
third  count  was  for  attempting  to  coin  Peruvian  half-dollars,  with- 
out stating  the  means.  The  question  was  reserved  for  the  CJourt  of 
Criminal  Appeal,  whether  the  prisoner  by  procuring  the  instruments 
mentioned  m  the  indictment,  with  the  intention  of  using  them  in 
the  manner  above  stated,  was  guilty  of  an  offence  against  the  law 
of  this  country,  and  whether  any  or  either  of  the  above  counts 
sufficiently  allied  such  offence.  The  conviction  was  upheld.  The 
only  question  argued  was,  whether  the  attempt  was  sufficiently  con- 
nected with  the  offence  to  constitute  an  attempt  to  commit  a  felony^ 
and  the  court  held  that  it  was,  as  there  was  a  clear  criminal  intent, 
♦indicated  by  an  overt  act  which  was  imequivocal.  R.  v.  r*Qi>i 
Roberts,  1  Dears.  C.  C.  539.  L  "^^^ 

The  prisoner  was  servant  to  a  contractor  for  the  supply  of  meat  to 
the  camp  at  Shorncliffe :  it  was  the  course  of  business  for  the  con- 
tractor to  send  the  meat  to  the  quartermaster-sergeant,  who  with  the 
assistance  of  the  prisoner  or  some  other  servant  of  the  contractor 
weighed  the  meat  with  his  own  weights  and  scales,  and  served  it  out 
to  the  different  messes,  a  soldier  attending  from  each  mess  for  the  pur- 
pose of  receiving  it :  the  prisoner  removed  one  of  the  weights  sup- 
plied by  the  quartermaster-sergeant,  and  substituted  for  it  a  short 
weight  of  his  own.  By  this  means  the  quantity  delivered  to  the  sol- 
diers ^vas  about  45  lbs.  less,  and  the  quantity  remaining  over,  which 
would  in  the  course  of  business  have  been  carried  away  to  the  con- 
tractor, was  about  45  lbs.  more  than  it  ought  to  have  been.  The  fraud 
was  detected  before  the  weighing  was  completed,  and  the  prisoner  ab- 
sconded. The  jury  found  that  ne  intend^  to  dispose  of  the  45  lbs. 
surplus  for  his  own  pun)oses.  Upon  these  &ct8  he  was  convicted  of 
attempting  to  steal  45  lbs.  of  meat,  the  property  of  his  master.  The 
Court  for  Crown  Cases  Reserved  upheld  the  conviction.  Erie,  C.  J., 
observed,  "It  is  said  that  the  evidence  does  not  show  any  such  proxi- 
mate overt  act  as  is  sufficient  to  support  the  conviction  for  an  attempt 
to  steal  the  meat.     In  my  opinion  there  were  several  overt  acts  which 
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brought  the  attempt  close  to  completion.  These  were  the  preparation 
of  the  false  weight,  the  placing  it  in  the  scale,  and  the  keeping  back 
the  surplus  meat  It  is  almost  the  same  as  if  the  prisoner  had  been 
sent  with  two  articles,  and  liad  delivered  one  of  them  as  if  it  had  been 
two.  To  complete  the  crime  of  larceny  there  only  needed  one  thing, 
the  beginning  to  move  away  with  the  property."  Blackburn,  J.,  ob- 
served, ''There  is  no  doubt  a  difference  between  the  preparation  ante- 
cedent to  an  offence  and  the  actual  attempt,  but  if  the  actual  trans- 
action has  commenced  which  would  have  ended  in  the  crime  if  not 
interrupted,  there  is  clearly  an  attempt  to  commit  the  crime."  R.  v. 
Cheeseman,  1  L.  &  C.  140.  To  wnte  and  send  a  letter  to  another 
person  with  intent  to  incite  that  person,  was  held  to  be  an  attempt  to 
incite,  though  the  person  to  whom  the  letter  was  sent  did  not  read  it. 
R.  V.  Eansfoid,  13  Cox,  C.  C.  R.  9. 

Aiding  in  an  attempt.  Where  one  prisoner  was  charged  with  com- 
mitting a  rape  and  another  with  assisting  in  the  rape,  and  the  jury 
found  the  principal  offender  guilty  of  an  attempt  to  commit  a  rape 
and  the  accessory  of  aiding  in  the  attempt,  it  was  held  that  the  con- 
viction was  right.  R.  v.  Wyatt,  39  L.  J.,  M.  C.  83 ;  R.  v.  Hapgood, 
Li.  R.  1  C.  C.  R.  221. 
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Offences  against  the  bankrapt  laws.  The  '^  Debtors  Act,  1869 '' 
(32  &  33  Vict  c.  62),  which  came  into  operation  the  same  day  as  the 
"Bankruptcy  Act,  1869''  (32  &  33  Vict  c.  71],  via.,  January  1st, 
1870,  contains  provisions  with  respect  to  the  offences  of  fraudulent 
debtors  which  are  very  similar  to  those  which  were  formerly  contained 
in  the  Bankruptcy  Acts.  Words  and  expressions  contained  in  the 
Debtors  Act  are  to  have  the  same  meaning  as  the  same  words  and  ex- 
pressions have  in  the  Bankruptcy  Act  as  they  are  there  defined  or  ex- 
plained. The  Bankruptcy  Act,  1869,  was  repealed  by  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  which  came  into  operation  the  31st 
Dec.,  1883,  and  which  by  s.  149  (2)  enacts  that  where  by  any  Act  or 
mstrument,  reference  is  made  to  the  Bankruptcy  Act,  1869,  the  Act  or 
instrument  is  to  be  construed  and  have  effect  as  if  reference  was  made 
therein  to  the  corresponding  provisions  of  this  Act  By  s.  1 63  (2) 
the  provisions  of  the  Debtors  Act,  1869,  as  to  offences  by  bankrupts 
are  to  apply  to  any  person  whether  a  trader  or  not,  in  respect  of 
whose  estate  a  receiving  order  has  been  made,  as  if  the  term  "  bank- 
rupt'^ in  that  Act  included  a  person  in  respect  of  whose  estate  a  re- 
ceiving order  had  been  made.  As  to  the  making,  etc.,  of  a  receiving 
order,  see  s.  5,  et  seq. 

By  s.  11  of  the  Debtors  Act,  any  person  adjudged  bankrupt,  and 
any  person  whose  affairs  are  liquidated  by  arrangement  in  pursuance 
of  the  Bankruptcy  Act,  1869,  shall^  in  each  of  the  cases  follo^^ng,  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
liable  to  be  imprisoned  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labor ;  that  is  to  say, 

Sub-s.  1.  If  he  doeS  not,  to  the  best  of  his  knowledge  and  belief, 
fully  and  truly  discover  to  the  trustee  administering  his  estate  for  the 
benefit  of  his  creditors  all  his  property,  real  and  personal,  and  how, 
and  to  whom,  and  for  what  consideration,  and  when  he  disposed  of 
any  part  thereof,  except  such  part  as  has  been  disposed  oi  in  the 
ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary  expense 
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*'\"iR']  *^^  ^^^  fiunily,  unless  the  jaiy  is  satisfied  that  he  had  no 
-I  intent  to  defraud.  A  disclosure  under  this  sub-section  is  not 
restricted  to  property  in  possession  of  the  bankrupt  at  the  commence- 
ment of  his  bankruptcy.  B.  v.  Mitchell^  50  L.  J.^  M.  C.  76  ;  10 
Cox,  C.  C.  R.  490,  where  the  evidence  on  which  the  bankrupt  was 
held  to  have  been  rightly  convicted  related  to  transactions  respecting 
property  disposed  of  some  twelve  months  previously : 

Sub-s.  2.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs, 
all  such  part  of  his  real  and  personal  property  as  is  in  his  custody  or 
under  his  control,  and  which  he  is  required  by  law  to  deliver  up, 
unless  the  jury  is  satisfied  iliat  he  had  no  intent  to  defraud  : 

Sub-s.  3.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs^ 
all  books,  documents,  papers,>aud  writings  in  his  custody  or  under  his 
control  relating  to  his  property  or  affi^irs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud : 

Sub-s.  4.  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
[46  &  47  Vict.  c.  52,  s.  163  (1)]  against  him  or  the  commencement  of 
the  liquidation,  or  within  four  months  next  before  such  presentation 
or  commencement,  he  conceals  any  part  of  his  property  to  the  value 
of  ten  pounds  or  upwards,  or  conceals  any  debt  due  to  or  from  him, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud  : 

Sub-s.  6.  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
(46  &  47  Vict.  c.  52,  s.  163)  against  him  or  the  commencement  of  the 
liquidation,  or  within  four  months  next  before  such  presentation  or 
commencement,  he  fraudulently  removes  any  part  of  nis  propertv  of 
the  value  of  101.  or  upwards.  Where  the  prisoner  executea  an  assim* 
ment  of  the  property  on  his  fiirm  to  trustees  for  the  benefit  of  nis 
creditors  which  was  not  registered  as  a  bill  of  sale,  and  aft^erwards 
fraudulently  removed  stock  from  the  fium  to  the  extent  of  102.  and 
then  liquidated  his  affairs  by  arrangement,  it  was  held  that  he  could 
not  properly  be  convicted  under  8.11,  subU.  5.  The  assignment,  not 
having  been  registered  as  a  bill  of  sale,  was  void  as  against  the  trustee 
in  liquidation ;  but  was  otherwise  in  force ;  and  the  property  in  the 
stock  removed  was  not  the  prisoner's,  within  the-section,  but  was  at 
the  time  of  the  fraudulent  removal  the  trustee's  under  the  assignment. 
R,  V.  Creese,  L.  R,  2  C.  C.  105 ;  43  L.  J.,  M.  C.  51. 

Sub-s.  6.  If  he  makes  any  material  omission  in  any  statement  rekt- 
ing  to  his  affiurs,  unless  the  jnryifl  satisfied  that  he  had  no  intent  to 
defraud : 

Sub-s.  7.  If  knowing  or  believing  that  a  &lse  debt  has  been  proved 
by  anv  person  under  the  bankruptcy  or  liquidation,  he  fitil  for  the 
perioa  of  a  month  to  inform  such  trustee  as  aforesaid  thereof: 

Sub-s.  8.  If  afl«r  the  presentation  of  a  bankruptcy  petition  by  or 
(46  &  47  Vict.  c.  52,  s.  163)  against  him  or  the  commencement  of  the 
liquidation  he  prevents  the  production  of  any  book,  document,  paper, 
or  writing  affecting  or  relating  to  his  propert)r  or  afiairs,  unless  the 
•jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of  his  affiurs 
or  to  defeat  the  law : 

Sub-s.  9.  If  aft;er  the  presentation  of  a  bankruptcy  petition  by  or 
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(46  &  47  Vict  c.  52,  s,  163)  against  him  or  the  oommenoement  of  the 
liquidation,  or  within  four  months  next  before  such  presentation  or 
oommenoement,  he  conceals,  destroys,  mutilates,  or  falsifies,  or  is 
privy  to  the  concealment,  destruction,  mutilation,  or  fidsification  of 
any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
^unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal  rn^c^-xn 
the  state  of  his  affitirs  or  to  defeat  the  law :  ^ 

8ub-s.  10.  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
(46  &  47  Vict  c.  52,  s.  163)  against  him,  or  the  commencement  of  the 
liquidation,  or  within  four  months  next  before  such  presentation  or 
commencement,  he  makes  or  is  privy  to  the  making  of  any  false  entry 
in  any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of 
his  affairs  or  to  defeat  the  law : 

Sub-s.  11.  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
(46  &  47  Vict  a  52,  s.  163)  against  him  or  the  commencement  of  the 
liquidation,  or  within  four  months  next  before  such  pi'esentation  or 
fxnnmencement,  he  fraudulently  parts  with,  alters,  or  makes  any 
omission,  or  is  privy  to  the  frauaulently  parting  with,  altering,  or 
making  any  omission  in  any  document  affecting  or  relating  to  his 
property  or  affairs : 

8ub-s.  12.  If  afl«r  the  presentation  of  a  bankruptcy  petition  by  or 
(46  &  47  Vict,  a  52,  s.  163)  against  him  or  the  commencement  of 
the  liquidation,  or  at  any  meeting  of  his  creditors  within  four  months 
next  hsfore  such  presentation  or  commencement,  he  attempts  to  account 
for  any  part  of  his  property  by  fictitious  losses  or  expenses : 

Suh-s.  13.  If  within  four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  him  or  the  commencement  of  the  liquida- 
tion,  he,  by  any  false  representation  or  other  fraud,  has  obtained  any 
property  on  credit  and  has  not  paid  for  the  same : 

Sub-s.  14.  If  within  four  months  next  before  the  presentation  of  a 
bankruptcy  petition  by  him  or  (46  <&  47  Vict  c.  52,  s.  163)  against 
him  or  the  commencement  of  me  liquidation,  he,  being  a  trader, 
obtains,  under  the  &lse  pretence  (^  carrying  on  business  and  dealing 
in  the  ordinary  way  of  his  trade,  any  property  on  credit  and  has  not 

Said  for  the  same,  unless  the  juiy  \&  satisfied  that  he  had  no  intent  to 
efraud : 

Sub-s.  15.  If  within  four  months  next  before  the  presentation  of  a 
bankruptcy  petition  by  him  or  (46  &  47  Vict.  c.  52,  s.  163)  against 
him  or  the  commencement  of  the  liquidation,  he,  being  a  trader, 
pawns,  pledges,  or  disposes  of  otherwise  than  in  the  ordinary  way  of 
his  trade  any  property  which  he  has  obtained  on  credit  and  has  not 
p&id  for,  unless  tne  jury  is  satisfied  that  he  had  no  intent  to  defraud : 
Sub-s.  16.  If  he  is  guilty  of  any  false  representation  or  other  fraud 
for  the  purpose  of  obtaining  the  consent  of  his  creditors  or  any  of 
them  to  any  agreement  with  reference  to  his  affiurs  or  his  bankruptcy 
or  liquidation. 

It  is  sufficient  in  arrest  of  judCTxent  upon  an  indictment  for  an  of- 
fence under  sub-section  13  to  aUi^  that  the  bankrupt  '^  by  certain 
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&Ise  representations  did  obtain  property  on  credit  and  has  not  paid 
for  the  same/'     R.  v.  Watkinson,  12  Cox,  C.  C.  271,  C.  C.  R. 

12.  If  any  person  who  is  adjudged  a  bankrupt  or  has  his  affairs 
liquidated  by  arrangement  after  the  presentation  of  a  bankruptcy 
petition  against  him  or  the  commencement  of  the  liquidation,  or 
within  four  months  before  such  presentation  or  oommencement. 
Quits  England  and  takes  with  him,  or  attempts  or  makes  preparation 
lor  quitting  England  and  for  taking  with  him,  any  part  of  his  property 
to  the  amount  of  20L  or  upwards,  which  ought  by  law  to  be  divided 
amongst  his  creditors,  he  sliall  (unless  the  jury  is  satisfied  that  he 
*Qi  qt   *had  no  intent  to  defraud)  be  guilty  of  felonjv  punishable  with 

^^^J  imprisonment  for  a  time  not  exceeding  two  years,  with  or  with- 
out  hard  labor. 

Since  the  passing  of  the  37  <&  38.  Vict  c.  62,  an  in&nt  cannot  be 
convicted  of  appropriating  any  part  of  his  property  "  which  ought  by 
law  to  be  divided  amongst  his  creditors ''  where  the  debts  proved 
against  his  estate  are  only  trade  debts  and  it  does  not  appear  there  are 
any  debts  for  necessaries  supplied  to  him.  R.  v,  Wilson,  5  Q.  B.  D. 
28;  49  L.  J.,  M.  C.  13. 

13.  Any  person  shall  in  each  of  the  cases  following  be  deemed 
^ilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to 
be  imprisoned  for  any  time  not  exceeding  one  year,  with  or  without 
hard  mbor ;  that  is  to  say, 

8ub-s.  1.  If  in  incurring  any  debt  or  liability  he  has  obtained  credit 
under  false  pretences,  or  by  means  of  any  other  fraud : 

Sub-s.  2.  If  he  has,  with  intent  to  defraud  his  creditors,  or  any  of 
them,  made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  o^  or 
any  charge  on  his  nroperty  : 

Sub-s.  3.  If  he  has,  with  intent  to  defraud  his  creditors,  concealed 
or  removed  any  part  of  his  property  since  or  within  two  months  be- 
fore the  date  of  any  unsatisfiea  judgment  or  order  for  payment  of 
money  obtained  against  him. 

An  indictment  under  subnaection  1  for  obtaining  credit  ^'by  means 
of  fraud  other  than  by  false  pretences,''  was  held  bad  for  not  setting 
out  the  means.  R.  v.  Bell,  12  Cox,  C.  C.  37  ;  but  see  R.  v.  Watkin- 
son, supra. 

Sect.  13  applies  to  "  any  person  "  whether  bankmpt  or  not.  Where 
a  judgment  had  been  recovered  against  a  person  not  a  bankrupt,  and 
on  the  very  next  night  he  removed  his  property  fit>m  his  house  in 
order  to  defeat  the  creditor  who  had  obtained  the  iudgment,  it  was 
held  that  he  could  be  brought  within  sub-s.  3 ;  but  inasmuch  as  the 
indictment  charged  an  intent  to  defraud  his  ^'  creditors,"  and  there 
was  no  proof,  beyond  the  intention  to  defraud  the  particular  judgment 
creditor  which  was  not  left  to  the  jury  as  evidence  of  an  intent  to 
defraud  creditors  generally,  and  no  evidence  to  show  there  were  other 
creditors,  it  was  held  that  the  conviction  could  not  be  sustained.  R.  v. 
Rowlands,  8  Q.  B.  D.  530 ;  51  L.  J.,  M.  C.  51. 

Sect.  14  relates  to  fidse  declarations  by  creditors,  see  pod,  ^^  False 
Declarations/' 
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15.  Where  a  debtor  makes  any  arrangement  or  composition  with 
his  creditors  under  the  provisions  of  The  Bankruptcy  Act,  1869  (see 
now  46  &  47  Vict.  c.  52,  s.  149,  antey  p.  315^,  he  sliall  remain  liable 
for  the  unpaid  balance  of  any  debt  which  he  incurred  or  increased,  or 
whereof  before  the  date  of  the  arran^ment  or  composition  he  obtained 
forbearance,  by  any  fraud,  provided  the  defrauded  creditor  has  not 
assented  to  the  arrangement  or  composition  otherwise  than  by  proving 
his  debt  and  accepting  dividends. 

16.  Where  a  trustee  in  any  bankruptcy  [including  the  official 
receiver  of  a  bankrupt's  estate  ^46  &  47  Vict  c.  62,  s.  164)]  reports 
to  any  court  exercising  jurisdiction  in  bankruptcy  that  in  his  opin- 
ion a  bankrupt  has  been  guilty  of  any  offence  under  this  Act,  or 
where  the  court  is  satisfied  upon  the  representation  of  any  creditor 
or  member  of  the  committee  of  inspection  that  there  is  ground  to 
believe  that  the  bankrupt  has  been  guilty  of  any  offence  under 
this  Act,  the  court  shall,  if  it  appears  to  ^e  court  that  there  is  a 
^reasonable  probability  that  the  bankrupt  may  be  convicted,   r^oi  q 

*  order  the  trustee  to  prosecute  the  bankrupt  for  such  offence.        ^ 

17.  Where  the  prosecution  of  the  bankrupt  under  this  Act  is  ordered 
by  any  court,  then,  on  the  production  of  the  order  of  the  court,  the  ex- 
penses of  the  prosecution  shall  be  allowed,  paid,  and  borne,  as  expenses 
of  prosecutions  for  felony  are  allowed,  paid,  and  borne. 

18.  Every  misdemeanor  under  the  seocmd  part  of  this  Act  shall  be 
deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the 
22  &  23  Vict.  c.  17,  intituled  "  An  Act  to  prevent  vexatious  indict- 
ments for  certain  misdemeanors ;''  and  when  any  person  is  charged 
with  any  such  offence  before  any  justice  or  justices,  such  justice  or  jus- 
tices shall  take  into  consideration  any  evidence  adduced  before  him  or 
them  tending  to  show  that  the  act  charged  was  not  committed  with  a 
guilty  intent. 

This  means  that  the  o£fence  shall  be  within  the  above-named  statute 
as  controlled  by  the  30  &  31  Vict.  c.  36.  See  R.  t?.  BeU,  12  Cox,  a 
C.  37. 

19.  In  an  indictment  for  an  offence  under  this  Act  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  offence  charged,  in  the  words  of 
this  Act,  specifying  the  offence  or  as  near  thereto  as  circumstances 
admit,  without  allying  or  setting  forth  any  debt,  act  of  bankruptcy, 
trading,  adjudication,  or  any  proceedii^  in,  or  order,  warrant,  or  doc- 
ument of  any  court  acting  unaer  The  Bankruptcy  Act,  1869;  see  now 
46  &  47  Vict.  c.  62;  s.  149,  ante,  p.  315;  see  pad,  p.  321,  But 
where  the  offence  charged  is  within  a  dection  in  which  the  adjudication 
of  bankruptcy  is  a  necessary  ingredient,  e,  g.,  s.  11,  sub-s.  15,  an  aver- 
ment of  that  &ct  must  be  stated  in  the  indictment  B.  v.  Oliver,  13 
Cox,  C.  C.  R.  588. 

20.  So  much  of  the  Act  of  the  session  of  the  fifth  and  sixth  years 
of  her  Majesty^s  reign  (chapter  thirty-eight),  "  to  define  the  jurisdic- 
tion of  justices  in  general  and  quarter  sessions  of  the  peace,"  as  ex- 
cludes from  the  jurisdiction  of  justices  and  recorders  at  sessions  of 
the  peace  or  adjournments  thereof  the  trial  of  persons  for  offences 
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against  any  provision  of  the  laws  relating  to  bankrupts,  is  hereby  re- 
pealed as  from  the  passing  of  this  Act ;  and  any  oftenoe  under  this 
Act  shall  be  deemed  to  be  within  the  junsdiction  of  such  justices  and 
recorders. 

By  sect.  23,  where  any  person  is  liable  under  any  other  Act  of 
Parliament  or  at  common  law  to  any  punishment  or  penalty  for  any 
offence  made  punisliable  by  this  Act,  such  person  may  be  proceeded 
against  under  such  other  Act  of  Parliament  or  at  common  law  op 
under  this  Act,  so  that  he  be  not  punished  twice  for  the  same  offence. 
By  46  &  47  Vict.  c.  62,  s.  31,  where  an  undischarged  bankrupt 
who  has  been  adjudged  bankrupt  under  this  Act  obtains  credit  to  the 
extent  of  twenty  pounds  or  upwards  from  any  person  without  inform- 
ing such  person  tliat  he  is  an  undischarged  bankrupt,  he  shall  be  guilty 
of  a  misdemeanor,  and  may  be  dealt  with  and  punished  as  if  he  had 
been  guilty  of  a  misdemeanor  under  the  Debtors  Act,  1869,  and  the 
provisions  of  that  Act  shall  apply  to  proceedings  under  this  section. 

By  sect.  167.  Where  a  debtor  has  been  guilty  of  any  criminal 
offence  he  shall  not  be  exempt  from  being  proceeded  against  therefi>r 
by  reason  that  he  has  obtained  his  discharge  or  that  a  composition  or 
scheme  has  been  accepted  or  approved. 

Proof  of  valid  bankruptcy.     It  is  necessary  to    prove  on  an 
**^2m   *i'^^i^°^^^*'  ^'^^  this  offence  all  the  ingredients  of  a  valid  bank- 
J  ruptcy,  such  as  tlie  petitioning  creditor's  debt,  the  act  of  bank- 
ruptcy and  the  trading,  but  see  now  infra.    R.  r.  Lines,  4  B.  <&  Ad. 
346,  24  E.  C.  L. ;  R.  v.  Lands,  25  L.  J.,  M.  C.  14. 

By  the  repealed  statute  12  &  13  Vict.  c.  106,  s.  233,  if  the  bankrupt 
did  not  appear  within  a  certain  time,  notice  in  the  London  Gazette 
was  made  conclusive  evidence  of  die  bankruptcy  as  against  him.  This 
provision  was  held  to  apply  to  criminal  proceedings  against  the  bank- 
rupt, per  Coleridge,  J.,  m  R.  v.  Hall,  Newcastle  Spring  Assizes,  1846, 
M.  S.;  but  not  against  other  parties ;  R.  r.  Harris,  4  Cox,  C.  C.  140; 
in  which  case  Piatt,  B.,  also  held  that  it  was  a  condition  precedent 
in  the  admissibility  of  the  Grazette  that  the  prosecutor  should  give 
some  evidence  that  the  bankrupt  had  not  taken  any  steps  to  annul  the 
fiat. 

When  it  appeared  upon  the  petition  that  it  was  assigned  by  ballot  to 
Mr.  Commissioner  Groulbum,  but  the  subsecnient  proceedings  were 
either  before  Mr.  Commissioner  Holroyd  or  Mr.  Commissioner  Fon- 
blanque,  it  was  held  tliat  this  did  not  render  the  proceedings  invalid. 
R.  V.  Gordon,  25  L.  J.,  M.  C.  19. 

If  any  of  the  documents  put  in  contain  erasures  and  interlineations 
they  will  not  thereby  be  rendered  inadmissible  in  evidence,  although 
no  proof  be  given  when  thley  were  made ;  the  presumption  in  such 
cases  being  against  fraud  and  misconduct.     Id. 

It  was  held  that  an  indictment  on  the  repealed  statute  12  <&  13  Viet, 
c.  106,  s.  267,  may  all^  generally  that  the  defendant  had  been  duly 
adjudged  bankrupt,  but  if  it  alleges  special  grounds  of  adjudication  of 
be^kmptcy,  which  do  not  amount  to  an  act  of  bankruptcy,  it  is  bad 


BANKKUPT,  OFFEKCE8  BY.  445 

upon  the  &oe  of  it,  and  a  conviction  upon  it  cannot  be  supported.    B, 
V,  Masson,  L.  &  C.  212. 

Where  a  person  has  been  adjudicated  a  bankrupt^  and  has  not  taken 
steps  to  dispute  or  set  aside  the  adjudication  within  the  time  appointed 
by  the  repealed  statute  12  &  13  Vict  a  106,  s.  233,  the  Gazette  is 
conclusive  evidence  of  the  bankruptcy  as  against  him  upon  a  prasecu- 
tion  for  a  misdemeanor  under  the  Bankruptcy  Act ;  and  even  if  the 

Eroceedings  are  put  in  evidence,  he  cannot  take  advantage  of  any  irregu* 
irity  that  may  appear  upon  the  &ce  of  them.  R.  v.  Levi,  L.  &  C.  597. 
A  debtor  was  indicted  under  section  11  for  failing  for  one  month  to 
inform  the  trustee  of  false  debts.  The  evidence  was  that  on  the  23id 
of  September,  1870,  he  filed  a  petition  for  liquidation  by  arrangement 
or  composition.  On  the  10th  of  October  three  false  debts  were  proved 
with  his  connivance.     At  that  meeting,  a  "  composition  "  of  8«.  in  the 

gmnd,  paj^able  by  instalments,  was  accepted,  and  a  trustee  appointed, 
n  the  12th  of  October  the  registrar  certified  the  appointment  of  the 
trustee  under.  "  liquidation  by  arrangement.^'  On  the  19th  of  October 
it  was  resolved  that  the  debtor's  affiurs  should  be  '^  liquidated  by  ar- 
rangement f  and  it  was  held  that  there  was  sufficient  proof  of  the 
appointment  of  a  trustee  under  liquidation  by  arrangement  upon  the 
10th  of  October.    R.  v.  Beaumont,  12  Cox,  C.  C.  183. 

The  following  provision  of  the  Bankruptcy  Act,  1883,  app^rs  to 
render  any  other  proof  of  a  valid  bankruptcy  than  the  production  of 
the  Grazette  quite  unnecessary. 

132.  (1.)  A  copy  of  the  London  Gazette  containing  any  notice  in- 
serted therein  in  pursuance  of  this  Act  shall  be  evidence  of  the  fiicts 
stated  in  the  notice. 

*  (2.)  The  production  of  a  copy  of  the  London  Gazette  con-  rj^ooi 
taining  any  notice  of  a  receiving  order,  or  of  an  order  adjud^-  '- 
ing  a  debtor  bankrupt,  shall  I^  conclusive  evidence  in  all  I^al  pro- 


ceedings of  the  order  having  been  duly  made,  and  of  its  date. 

133.  (1.)  A  minute  of  proceedings  at  a  meeting  of  creditors  under 
this  Act  signed  at  the  same  or  the  next  ensuing  meeting,  by  a  person 
describing  nLmself  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  was  signed,  shall  be  received  in  evidence  without 
further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of  creditors  in 
respect  of  the  proceedings  whereof  a  minute  has  been  so  signed  shall 
be  deemed  to -have  been  duly  convened  and  held,  and  all  resolutions 
passed  or  proceedings  had  thereat  to  have  been  duly  passed  or  had. 

Section  134.  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any 
order  or  certificate  or  copy  of  an  order  or  certificate  made  by  any 
court  having  jurisdiction  in  bankruptcy,  any  instrument  or  copy  of 
an  instrument,  affidavit,  or  document  mode  or  used  in  the  course  of 
any  bankruptcy  proceedings,  or  other  proceedings  had  under  this  Act, 
shall,  if  it  appears  to  be  saded  with  the  seal  of  any  court  having  jur- 
isdiction in  bankruptcy,  or  purports  to  be  signed  by  any  judge  thereof, 
or  is  certified  as  a  true  copy  by  any  r^istrar  therec^  be  receivable  in 
evidence  in  all  I^;al  proceedings  whatever 
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136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a  witness 
whose  evidence  has  been  received  by  any  court  in  any  proceeding 
nnder  tliis  Act,  the  deposition  of  the  person  so  deceased,  purporting 
to  be  sealed  with  the  seal  of  the  court,  or  a  copy  thereof  purporting 
to  be  so  sealed,  shall  be  admitted  as  evidence  of  the  matters  therein 
deposed  to. 

137.  Every  court  having  jurisdiction  in  bankruptcy  under  this  Act 
shall  have  a  seal  describing  the  court  in  such  manner  as  may  be  directed 
by  order  of  the  Lord  Chsmcellor,  and  judicial  notice  shall  be  taken  of 
the  seal,  and  of  the  signature  of  the  judge  or  registrar  of  any  such 
court,  in  all  legal  proceedings. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person  has  been 
appointed  trustee  under  this  Act,  shall  be  conclusive  evidence  of  his 
appointment. 

140.  (1)  All  documents  purporting  to  be  orders  or  certificates  made 
or  issued  by  the  Board  of  Trade,  ana  to  be  sealed  with  the  seal  of  the 
Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  to  tlie  Board, 
or  any  person  aut£orizea  in  tliat  behalf  by  the  President  of  the  Board, 
sliall  be  received  in  evidence  and  deemed  to  be  such  orders  or  certifi- 
cates without  further  proof  unless  the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  t^iesident  of  the  Board  of  Trade 
that  any  order  made,  certificate  issued,  or  act  done,  is  the  order,  certi- 
ficate, or  act  of  the  Board  of  Trade  shall  be  conclusive  evidence  of 
the  fact  so  certified. 

Where  the  copy  of  the  Grazette  \^ras  not  produced.  Lush,  J.,  admitted 
an  oixler  of  adjudication  under  the  seal  of  the  Court  to  prove  the  fact 
of  the  debtor  being  "  adjudged  bankrupt "  within  the  meaning  of  the 
eleventh  section,  and  said  tlie  provision  as  to  the  Gazette  is  only 
cumulative,  and  the  bankruptcy  may  be  proved  by  the  Gazette  or 
otherwise.  R.  v.  Thomas,  11  Cox,  C.  C.  635.  A  page  of  the  London 
Gazette  cut  from  tliat  part  which  contained  the  advertisement  of  the 
^nooi  '^'^^^^^  ^^  ^  b^kruptcy  petition  was  held  to  have  been 
^  wrongly  leoeived  in  evidence.  B.  r.  Lowe,  16  Cox,  C.  C.  R. 
286. 

Obtaining  goods  on  oredit.  An  obtaining  goods  on  approval  is 
not  an  obtaining  of  credit,  within  section  221  of  the  former  Bank 
ruptcy  Act.  R.  v,  Lyons,  9  Cox,  C.  C.  229.  Sub-section  16  of  sect 
11  (ante,  p.  317)  speaks  of  disposing  '^otherwise  than  in  the  ordinary 
way  of  his  trade,  and  upon  these  words  it  was  ruled  by  Lush,  J., 
after  consulting  Martin,  B.,  that  the  disposing  by  a  bill  of  sale 
of  a  portion  of  a  trader's  goods  not  paid  for  was  clearly  within  this 
section.    R.  v.  Thomas,  11  Cox,  C.  C.  636. 

Concealment,  eto.,  of  property.  With  respect  to  concealment  of 
his  property  by  the  bankrupt,  in  oider  to  bring  the  prisoner  within 
the  statute,  it  must  appear  that  there  was  a  crimimd  intent  in  his  reftis- 
ing  to  disclose  his  property.  .  Thus  where  the  prisoner  was  indicted 
under  the  6  Geo.  2,  c.  30,  for  not  submitting  to  be  examined,  and  truly 
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disclosing,  etc.,  and  the  evidence  was,  that  on  the  last  day  of  examina- 
tion he  appeared  before  the  oommissioneiis  and  was  sworn  and  exam- 
ined, but  as  to  certain  parts  of  his  property  he  refused  to  give  any 
answer,  stating  that  this  was  not  done  to  defraud  his  creditors,  but 
under  legal  advice  to  dispute  the  validity  of  his  commission,  and  the 
prisoner  was  convicted,  the  judges,  on  a  case  reserved,  held  the  con- 
viction wrong.     R.  v.  Page,  Russ.  &  Ry.  392 ;   1  Brod.  &  B.  308, 

5  E.  C.  L. 

In  R.  V.  Harris,  1  Den.  C.  C.  R.  461 ;  19  ii.  J.,  M.  C.  11,  the  in- 
dictment  charged  that  the  bankrupt  surrendered  himself,  etc.,  and  was 
then  and  there  duly  sworn,  etc.,  and  duly  submitted  himself  to  be  ex- 
amined, etc.,  and  that  at  the  time  of  his  said  examination,  etc,  he  was 
possessed  of  a  certain  real  estate,  to  wit,  etc.,  and  that  at  the  time  of 
nis  said  examination,  and  being  so  sworn  as  aforesaid,  he  then  and 
there  feloniously  did  not  discover  when  he  disposed  of,  assigned  and 
transferred  the  said  real  estate,  etc  It  was  held  that  the  indictment 
was  bad  for  repugnancy,  as  it  charged  the  prisoner  with  not  discov- 
ering at  the  time  of  his  examination  when  he  disposed  of  an  estate, 
which  was  averred  to  be  in  his  possession  at  the  time  of  his  examina- 
tion. 

If  on  his  examination  the  bankrupt  refer  to  a  document,  as  contain- 
ing a  full  and  true  discovery  of  his  estate  and  effects,  it  is  incumbent 
on  the  prosecutor  to  produce  that  book,  or  to  account  for  its  non-pro- 
duction ;  for  otherwise  it  cannot  be  Imown  whether  the  effects  have 
been  concealed  or  not.  R.  v.  Evani,  1  Moody,  C.  C.  70.  It  is  not 
necessary  that  the  concealment  should  have  be^  effected  by  the  hands 
6f  the  prisoner  himself,  or  that  he  should  be  shown  to  have  been  in 
the  actual  possession  of  the  goods  concealed,  after  the  issuing  of  the 
commission ;  it  is  sufficient  if  another  person,  having  the  possession  of 
the  effects  as  the  agent  of  the  prisoner,  and  holding  them  subject  to 
his  control,  is  the  instrument  of  the  concealment.  See  Id.  A  secret- 
ing by  a  bankrupt  of  his  goods  is  sufficient  to  constitute  a  conceal- 
ment, although  a  full  disclosure  is  aft;erwards  made  to  the  commission- 
ers before  the  bankrupt's  last  examination.     Courtivron  v.  Meunier, 

6  Ex.  74 ;  20  L.  J.,  Ex.  104,  overruling  R.  r.  Walters,  5  C.  &  P. 
133,  24  E.  C.  L.     But  the  concealment  must  be  wilful.     Id. 

The  evidence  of  the  concealment,  and  of  the  guiliy  intent  with 
which  the  act  is  done,  consists  in  the  conduct  of  the  prisoner  with 
reference  to  the  goods  concealed  from  the  time  when  he  became,  or 
*was  likely  to  become,  bankrupt.  Concealment  of  goods  in  riHM*\ 
the  houses  of  neighbors  or  of  associates,  or  in  secret  places  in  L 
the  bankrupt's  own  house,  or  sending  them  away  in  the  night,  endeav- 
oring to  escape  abroad  with  part  of  his  effects,  etc,  constitute  the 
Qsuiu  proofi  m  cases  of  this  description. 

Proof  of  the  value  of  the  effects.  Where  the  prosecution  is  on 
the  ground  of  concealing  effects,  it  must  be  proved  uiat  those  effects 
were  of  the  value  of  10?.  And  where  the  value  is  attached  to  all  the 
articles  collectively,  as  *'  one  table,  six  chairs,  and  one  carpet,  of  the 
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value  of  lOL  and  upwards/'  it  is  necessary  to  make  out  the  offence  as 
to  every  one  of  the  articles,  for,  if  any  are  rejected,  there  is  no  sufiB- 
cient  averment  of  the  value  in  the  indictment.  R.  v.  Forsyth,  Russ. 
&  Ry,  274 ;  2  Russ.  CrL  450,  5th  ed.  But  this  might  now  be 
amended. 

In  R.  V.  Davison,  7  Cox,  C.  C.  158,  Alderson,  B.,  doubted  whether 
embezzling  small  sums  on  different  days,  not  in  any  instance  amount- 
ing to  lOL,  could  be  considered  within  the  Act. 

Proof  of  intent  to  defraud.  Lastly,  the  prosecutor  must  prove 
the  intent  of  the  bankrupt  to  de&aud  his  ci^itors.  This  wOl,  in 
general,  appear  from  the  whole  circumstances  of  the  case.  Evidence 
of  it  may  likewise  be  gathered  from  the  declarations  of  the  prisoner. 

Lord  Denman,  after  consulting  Patteson,  J.,  held  that  an  indict- 
ment, under  the  repealed  6  Geo.  4,  a  16,  s.  112,  against  a  bankrupt 
for  not  siu*rendering,  was  bad,  for  not  all<^ng  that  it  was  with  intent 
to  defraud  his  creditors ;  the  words  '^  with  intent  to  defraud  his  credi- 
tors "  applying  to  all  the  offences  comprised  in  the  section.  R.  r. 
Hill,  1  C.  &  K.  168,  47  E.  C.  L.  The  absconding  of  the  bankrupt^ 
with  the  view  of  avoiding  the  examination,  is  good  evidence  of  tne 
intent,  although  by  reason  of  such  absconding  the  bankrupt  may  have 
had  no  knowledge  of  the  proceedings  in  bankruptcy.  In  R.  v.  Gordon, 
25  L.  J.,  M.  C.  19 ;  Dears.  C.  C.  586,  an  indictment  for  not  surrendering, 
the  jury  found  that  there  was  no  evidence  that  the  prisoner  had  actual 
knowledge  of  the  adjudication  of  the  summons  to  surrender,  but  that  the 
prisoner  and  his  partner  had  left  this  country  before  the  adjudication, 
Delieving  that  they  should  be  made  bankrupts,  and  that  they  stayed 
abroad  with  the  intent  to  defraud  their  creditors,  by  depriving  them  of 
their  rights  to  examine  the  bankrupts  and  to  meike  them  responsible. 
The  court  held  that  this  finding  was  sufficient  to  support  a  conviction. 
In  R.  V.  Ingham,  29  L.  J.,  M.  C.  18,  an  indictment  for  making  &Ise 
entries  under  s.  252,  of  the  repealed  statute,  12  &  13  Vict.  c.  106,  the 
jury  found  that  the  false  entries  were  made  by  the  bankrupt  with  intent 
to  deceive  his  creditors  as  to  the  state  of  his  accounts,  and  to  prevent 
the  examination  and  investigation  of  them  in  due  course  of  banlcruptcy, 
and  to  save  him  fix)m  having  to  account  for  a  deficiency  which  appearca 
in  the  genuine  account;  but  they  also  found  that  it  was  not  done  to  de- 
fraud the  creditors  of  any  monejr  or  property,  or  in  any  way  to  prevent 
them  from  recovering  or  receiving  any  part  of  his  estate,  or  to  conceal 
any  misappropriation  by  him.  The  Court  of  Criminal  Appeal  quashed 
the  conviction,  on  the  ground  that,  though  there  might  be  an  intention  to 
deceive,  the  jury  had  expressly  negatived  an  intention  to  defraud.  See 
also  R,  V.  Hughes,  1  F.  &  F.  726,  ace.  The  Debtors  Act,  1869,  says  that 
the  debtor  shall  be  guilty  of  a  misdemeanor  in  certain  cases,  '^  unless 

*3241  *^^^  j^^  ^^  ^^!s^^  ^^^  h^  1^^^  °o  ^^^^^  ^  defraud''  (see 
-I  sect  11,  except  under  sect.  13);  it  seema,  therefore,  that  it  is 
now  for  the  prisoner  to  rebut  the  presumption  of  fraud.  See  R.  v. 
Thomas,  11  Cox,  C.  C.  535 ;  R.  v.  Bolus,  11  Cox,  C.  C.  610 ;  R  v. 
Cherry,  12  Cox,  C.  C.  32. 
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fizamination  of  bankrapt.  As  to  oompulsoiy  evidence  mider 
bankruptcy  prooeedings^  see  anUy  pp  62,  161,  282. 

Venue.  An  indictment  for  not  surrendering  cannot  be  sustained  in 
a  different  couniy  from  that  in  which  the  bankrupt  was  a  trader,  or  in 
which  he  committed  an  act  of  bankruptcy.  Per  Maule,  J.,  in  R.  t^. 
Milner,  2  C.  &  K.  310,  61  E.  C.  L. 

See,  as  to  '^False  Declarations ''  relating  to  matters  in  bankruptc^i 
that  title,  infra. 

Arrest  of  bankrupt.  By  46  &  47  Vict,  a  62,  s.  26,  the  Court 
may  by  warrant  arrest  a  debtor  under  certain  circuinstances. 
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♦325]  *BABBA.TBT. 

A  BARBATOB  is  defined  to  be  a  common  mover^  exciter^  or  main- 
tainer  of  snits  or  quarrels  either  in  courts  or  in  the  country,  and  it 
is  said  not  to  be  material,  whether  the  courts  be  of  record  or  not^ 
or  whether  such  auarrels  relate  to  a  disputed  title  or  possession,  or 
not ;  but  that  all  kinds  of  disturbances  of  the  peace,  and  the  spread* 
ing  of  &lse  rumors  and  calumnies,  whereby  discord  and  disquiet  may 
grow  amongst  neighbors,  are  as  proper  instances  of  barratry  as  the 
taking  or  keeping  possession  of  lands  in  controversy.  But  a  man  is 
not  a  barrator  in  respect  of  any  number  of  &lse  actions  brought  by 
him  in  his  own  right,  unless,  as  it  seems,  such  actions  should  be 
entirely  groundless  and  vexatious,  without  any  manner  of  color. 
Nor  is  an  attorney  a  barrator  in  respect  of  his  maintaining  his  client 
in  a  groundless  action,  to  the  commencement  of  which  ne  was  in 
no  way  privy.  Ebwk.  P.  C.  b.  1,  a  81,  ss.  1,  2,  3,  4 ;  1  Russ.  Cri 
362,  5th  ed. 

Barratry  is  a  cumulative  ofience,  and  theparty  must  be  charged  as 
a  common  barrator.  It  is,  therefore,  insumcient  to  prove  the  com- 
mission of  one  act  only.  Hawk.  P.  C.  b.  1,  c.  81,  s.  5.  For  this 
Reason  the  prosecutor  is  bound,  before  the  trial,  to  give  the  defendant 
i&  note  of  the  particular  acts  of  barratry  intended  to  be  insisted  on, 
without  which  the  trial  will  not  be  permitted  to  proceed.  Id.  s.  13. 
The  prosecution  will  be  confined  by  these  particulars.^  Groddard  ». 
Smith,  6  Mod.  262.     See  Car.  Supp.  321 ;  mpra,  p.  194. 

The  punishment  of  this  offence  is  fine  and  imprisonment,  and  being 
held  to  good  behavior,  and  in  persons  of  any  profession  relating  to 
the  law,  the  further  punishment  is  added  of  being  disabled  to  practise 
for  the  future.     Hawk.  P.  C.  b.  1,  c.  81,  s.  14 ;  34  Edw.  3,  c.  1. 

By  the  12  (Jeo.  1,  c.  29,  s.  4,  if  any  person  convicted  of  common 
barratry  shall  practise  as  an  attoi*ney,  solicitor,  or  agent,  in  any  suit  or 
action  in  England,  the  judge  or  judges  of  the  court  where  such  suit 
or  action  shall  be  brought,  shall,  upon  complaint  or  information,  ex- 
amine the  matter  in  a  summary  way  in  open  court,  and  if  it  shall  ap- 
pear that  the  person  complained  of  has  offended,  shall  cau.ie  such 
offender  to  be  transported  for  seven  years.  This  Act  was  revived  and 
made  perpetual  by  21  Geo.  2,  c.  3,  which  is  repealed,  but  the  above 
enactment  is  now  made  perpetual  by  the  repeal  of  the  section  which 
provided  for  its  expiration,  viz.,  the  last  section  of  the  Act.  See 
the  Stat.  Law  Rev.  Act,  1867. 

As  to  maintenance,  see  post,  tit.  "  Maintenance." 

^  State  V,  Ghitty,  1  Bailey,  379 ;  Commonwealth  v.  Cooper,  16  Mass.  187 ;  Com- 
monwealth V.  Davis,  11  Pick.  434 ;   1  Russell,  C.  &  M.  185,  et  seq.,  b.  2,  c.  23,  3d  Am. 

ed.    S. 
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By  statute.  The  offeooe  of  bigamy  was  originally  only  of  eccle- 
siastical cognizance,  but  was  maae  a  felony  by  the  1  Jac.  1,  c.  11. 
By  the  second  section  of  that  statute,  it  was  provided  that  the  Act 
should  not  extend  to  any  person  or  persons  whose  husband  or  wife 
should  be  continually  remaining  beyond  the  seas  by  the  space  of 
seven  years  together,  or  whose  husband  or  wife  should  absent  him  or 
herself,  the  one  from  the  other,  by  the  space  of  seven  years  together, 
in  any  parts  within  his  majesty's  dominions ;  the  one  of  them  not 
knowing  the  other  to  be  living  within  that  time.  By  section  3,  it  wa<3 
provided  that  the  Act  should  not  extend  to  any  person  or  persons  that 
are,  or  shall  be,  at  the  time  of  such  marriage,  divorced  by  any  sentence 
in  the  ecclesiastical  court,  or  to  any  person  or  persons  where  the 
former  marriage  shall  be  by  sentence  in  the  ecclesiastical  court 
♦declared  to  be  void  and  of  no  effect,  nor  to  any  person  or  per-  r^cony 
sons  in  or  by  reason  of  any  former  marriage  had  or  made  within  *- 
age  of  consent. 

By  the  repealed  statute  35  Geo.  3,  c.  67,  persons  guiliy  of  bigamy 
were  made  liable  to  the  same  punishment  as  persons  convicted  of  fraud 
or  petit  larceny. 
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By  the  9  Geo.  4,  c.  31  (E.),  both  of  the  above  statutes  were  repealed, 
and  other  provisions  substituted  in  their  place. 

This  statute  is  also  now  repealed^  and  by  the  24  <&  25  Vict  c.  100, 
s.  57,  "  whosoever,  being  married,  shall  marry  any  other  person  during 
the  life  of  the  former  husband  or  wife,  whether  the  second  marris^ 
shall  have  taken  place  in  England,  or  Ireland,  or  elsewhere,  shall  be 

Suilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
iscretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years,  and  not  less  than  three  [now  five]  years  ;  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor ;  and  any  such  offence  may  be  d^t  with,  inquired  of, 
tried,  determined,  and  punished  in  any  county  or  place  in  England  or 
Ireland  where  the  offender  shall  be  apprehended!,  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  the  offence  had  been  actually 
committed  in  that  county  or  place :  Provided,  that  nothing  in  this 
section  contained  shall  extend  to  any  second  marriage  contracted  else- 
where than  in  England  and  Ireland  by  any  other  than  a  subject  of 
hor  Majesty ;  or  to  any  person  marrying  a  second  time  whose  husband 
or  wife  shall  have  be^  continually  absent  firom  such  person  for  the 
space  of  seven  years  then  last  past,  and  shall  not  have  been  known  by 
such  person  to  be  living  within  that  time ;  or  shall  extend  to  any  per- 
son who  at  the  time  of  such  second  marriage  shall  have  been  divorced 
from  the  bond  of  the  first  marriage,  or  to  any  person  whose  former 
marriage  shall  have  been  declared  void  by  the  sentence  of  any  court  of 
competent  jurisdiction."  * 

Proof.  Upon  an  indictment  for  bigamy,  the  prosecutor  must 
prove:  1.  The  two  marriages;  2.  Theidentity  of  the  parties;  3.  That 
the  first  wife  is  alive ;  and  if  she  has  been  absent  for  seven  years,  then, 
4.  That  the  prisoner  knew  she  was  alive. 

I.  THE  TWO  MARRIAGEB. 

Proof  of  valid  marriage — Beoond  marriage.  Very  considerable 
difficulties  occur,  in  some  cases,  in  ascertaining  how  fiur  either  or  bodi 
marriages  must  be  shown  to  be  valid.  So  &r  as  relates  to  the  first 
marriage,  the  question,  what  marriages  will  be  considered  void  for  the 
purpose  of  bigamy,  will  be  found  discussed,  infraj  p.  328,  d  seq.  Widi 

^  In  England  adultery  is  cognizable  in  the  Eodesiastical  Gourta.  In  some  of  the 
States  it  has  been  held  an  ofience  cognizable  at  common  law.  State  v.  WaJlace,  9  N. 
H.  515 ;  State  v.  Avery.  7  Conn.  266 ;  State  v.  Cox,  N.  C.  Term  R 165.  But  in  most  of 
the  States  the  subject  nas  been  generally  covered  by  legislation.  As  in  bigamy,  the 
ulles^ation  of  marriage  is  essentia  and  must  be  proved.  Buchanan  v.  State,  55  Ala. 
1-34;  Commonwealth  v.  Holt,  121  Mass.  61.  But  the  indictment  need  not  mention 
the  wife's  name.  Davis  v.  Commonwealth,  1  Pa.  Sup.  CU  Dig.  228.  Adultery  is 
proved  where  only  one  of  the  parties  is  married.  White  v.  Stf^  74  Ala.  31.  On 
whether  the  adultery  may  be  inferentimlly  proved.  Alsabrooks  v.  State,  52  Ala.  24 ; 
Suite  V.  Way,  5  Neb.  283 ;  State  «.  Bridgman.  49  Vt  202.  Evidence  <^  a  conversation 
between  the  defendants  to  show  that  their  oiject  in  coming  together  was  other  than 
an  adulterous  one,  is  inadmuisibfe.  Commonwealth  v.  Bowers,  121  Mass.  45.  In  an 
indictment  for  adultery,  UK»*lhisban<T  of  the  woman  is  not  a  competent  witness  when 
both  are  on  trial  t<^ther.    Biige  v,  iState^  78  Ala.  435. 
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regard  to  the  neoessiiy  of  proving  the  validity  of  the  second  marriage, 
but  for  the  existence  of  the  first  marriage,  considerable  doubt  used  to 
exist,  for  it  was  thought  that  it  was  necessary  to  prove  such  a  legal 
marriage  as  would  but  for  the  prior  marria^  have  been  a  binding 
marriage  for  all  purposes.  But  it  was  held,  that  where  a  woman 
already  married,  and  having  a  husband  alive,  marries  with  the 
widower  of  her  deceased  sister,  she  was  guilty  of  bigamy,  though  by 
the  5  &  6  Will.  4,  c.  54,  such  a  marriage  is  declared  to  be  null  and 
void  to  all  intents  and  purposes  whatsoever.  R.  v.  Brawn,  1  C.  &  K. 
144,  47  E.  C.  L.  And  in  R.  v.  Allen,  L.  R.,  1  C.  C.  R.  367 ;  41  L.  J., 
M.  C.  97,  confirming  the  above  decision,  and  disapproving  of  R.  v. 
Fanning,  10  *Ck)x,  C.  C.  R.  (Irish)  411,  pody  p.  334,  it  was  r+oog 
held  that  where  a  person  already  bound  by  an  existing  marriage  *- 
goes  through  a  form  of  marriage  known  to  and  recognized  by  the  law 
as  capable  of  producing  a  valid  marriage,  that  will  be  a  bigamous  mar- 
riage, although  invalid  by  reason  of  some  legal  disability  in  the  par- 
ties.' If,  however,  the  form  of  marriage  mne  through  is  not  shown  to 
be  one  recognized  by  the  law,  it  is  not  a  bigamous  marriage.  Burt  v. 
Burt,  29  L.  J.,  P.  M.  &  A.  133,  approved  in  R.  t;.  Allen,  supra. 

Where  in  a  marriage  before  a  r^strar  the  prisoner,  who  nad  been 
previously  married,  cave  a  fiilse  name  without  the  knowledge  of  the 
woman,  it  was  held  that  this  would  not  invalidate  the  marriage  so  as 
to  acquit  the  prisoner  of  the  charge  of  bigamy.  R.  v.  Rea,  £.  R.,  1 
C.  C.  R.  365 ;  41  L.  J.,  M.  C.  92. 

Proof  of  a  valid  marriage — ^flrat  marriage — ^not  presumed.  The 
law  will  not  in  cases  of  bigamy  presume  a  valid  marriage  to  the  same 
extent  as  in  civil  cases.  Per  Bailey,  J.,  Smith  v.  Huson,  1  Phill. 
287.» 

It  is  not  sufficient  to  prove  cohabitation  and  marriage  by  reputation. 
Catherwood  r.  Caslon,  13  M.  &  W.  261.*  "A  certified  copy  of  the 
certificate  of  the  marriage  with  B.  and  evidence  of  cohabitation  with  a 

'  Proof  of  first  marriaffe  bj  cohabitation.  Langtiy  v.  State,  30  Ala.  536.  In  biga- 
my, oonfessions  of  defendant  are  not  enough  to  prove  the  firat  marriage,  though  gup- 
ported  by  evidenoe  of  cohabitation  and  reputation ;  proof  of  actual  marriagcL  either 
by  the  record  or  an  eye-witness,  is  rec[uisite.  Gahagan  v.  People,  1  Park.  C.  B.  378 ; 
Bird  p.  State,  21  Gratt.  800.  An  indictment  for  bigamy  should  allege  the  first  mar- 
riage to  be  a  lawful  marriage,  and  that  at  the  time  of  the  second  marriage  the  accused 
knew  his  lawful  wife  to  be  alive.  King  v.  State,  40  Ga.  244.  To  support  an  indict- 
ment for  bigamy,  it  is  a  sufficient  marriage  in  &ct  that  theparties  agree  to  be  husband 
and  wife,  and  cohabit  and  recognize  each  other  as  such.  It  is  immaterial  whether  a 
person  who'pretended  to  solemnise  the  contract  was  or  was  not  a  clerayman  or  magis- 
trate, or  that  either  party  was  deceived  by  his  fifdse  representation  of  that  character. 
Hayes  ©.People,  25  N.Y.  390.    S. 

Marriage  to  a  second  woman  in  another  State,  followed  by  cohabitation,  in  Illinois 
will  support  an  indictment.  Tucker  v.  People,  117  111.  88.^  On  an  indictment  for 
bigamy  it  is  not  necessary  to  prove  cohabitation ;  the  crime  is  complete  though  there 
be  an  immediate  separation  without  cohabitation.  Gise  f. Commonwealth,  81  Pa.  St 
428. 

'  People  V.  Wentworih,  4  N.  Y.  Grim.  Bep.  207. 

'  But  where  the  proof  of  marriage  is  contradicted,  cohabitation  is  oompe^befoi  evi- 
dence in  corroboration.    People  v.  Wentworth,  4  N.  Y.  Grim.  Bep.  207. 
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person  of  that  name  immediately  afterwards  was  held  insufficient  bj 
HawkinS;  J.  (Beoorder  of  London,  diss.),  B.  v.  Simpson,  16  Cox,  C. 
C.  323/' 

Proof  of  valid  marriage — prisoner's  admission.  In  B.  v.  New- 
ton, 2  Moo.  &  Bob.  503,  Wightman,  J.,  held  that  the  prisoner's  ad- 
missions, deliberately  made,  of  a  prior  marriage  in  a  foreign  country 
are  sufficient  evidence  of  such  marriage,  without  proving  it  to  have 
been  celebrated  according  to  the  law  of  the  oountry  where  it  is  stated 
to  have  taken  place.  And  the  same  learned  judge  held  the  same  in 
B.  V.  Simmonds,  1  C.  &  K.  164,  ^7  E.  C.  L.;  but  in  B.  v.  Flaherty, 
2  C.  &  K.  782,  61  E.  C.  L.,  where  a  man  went  to  a  police  staticm, 
and  stated  that  he  had  committed  bigamy,  and  when  and  where  the 
first  marriage  took  place,  and  while  in  custody  signed  a  statement  to 
the  same  ef^t.  Pollock,  C.  B.,  thought  this,  though  some  evidence  of 
the  first  marriage,  was  not  sufficient.  Probably  this  opinion  was 
founded  on  some  suspicion,  in  the  particular  case,  of  the  truth  of  the 
admission.^ 

Proof  of  a  valid  marriage — seoond  wife  a  competent  witness. 

After  proof  of  the  first  marriage,  the  second  wife  is  a  competent  wit- 
ness, for  then  it  appears  that  the  second  marriage  is  void.'  Bull.  N. 
P.  287;  1  East,  P.  C.  469. 

Proof  of  a  valid  first  marriagpe — ^proof  that  valid  ceremony 
was  performed — ^marriages  in  England.  Itisdear  that  unless  the 
first  marriage  be  valid,  the  crime  of  bigamy  cannot  be  committed. 
Where  the  marriage  has  taken  place  in  England,  it  may  have  been 
celebrated  either  in  a  church  or  chapel  where  marriages  have  been 
usually  solemnized,  or  which  is  duly  licensed  by  a  bishop,  according 
to  the  rites  of  the  Church  of  England,  or  in  a  duly  registered  chapel 
according  to  such  form  as  the  parties  please,  before  some  registrar  of 

'  The  oonfeasions  of  one  indicted  for  bi^mj,  of  s  prior  marriafle  in  another  State 
than  the  one  in  which  the  indictment  is  laid/u  properly  received  in  evidence  against 
him.  The  jar^  have  only  to  be  satisfied  that  the  admission  of  a  prior  marriage  in- 
volved an  admission  of  its  validity.  Williams  v.  State,  54  Ala.  131.  But  thou^  the 
admissions  of  defendant,  as  to  a  prior  marriage,  are  evidence  against  him,  tiiej  cannot 
be  introduced  in  his  favor  unless  as  part  of  matters  called  out  by  the  State.  State  v. 
Hughes,  35  Kan.  626.  The  force  of  the  evidence  of  a  prior  marriage,  derived  from 
the  defendant's  admissions  thereof,  depends  upon  the  circumstances  under  which  such 
admissions  were  made.  Commonwealth  v.  Henning,  10  Phil.  (Paj  209;  Arnold  v. 
State,  53  Ga.  574;  Brown  v.  State,  52  Ala.  338;  Commonwealth  v.  Jacknm,  11  Bush, 
(Ky.)  679.  The  second  marriage  must  be  proved.  The  admission  of  the  defendant  is 
not  sufficient.    Tucker  v.  People,  117  IlL  &. 

'  In  a  trial  for  bigamy,  the  true  wile  cannot  be  admitted  as  a  witness  to  prove  her 
own  marriage,  or  her  husband's  confession  that  he  had  subsequently  married  another 
woman.  Williams  v.  State,  44  Ala.  24.  A  wife  cannot  testifir  against  her  husband  <hi 
a  charge  of  bigamy,  even  with  his  consent  Wilson  v.  Hiu,  2  Besaley,  (N.  J.)  143 ; 
State  V.  McDavid,  15  La.  An.  403.     S. 

The  ofier  of  one  indicted  for  polygamy  to  show  that  a  polygamous  marriage  was  a 
part  of  his  religion,  refused  on  the  ground  that  such  evidence  has  no  foundation  for 
Its  admission  in  either  justice^  reaaon,  or  law.  United  States  v.  Beynoldsi  1  Utah 
Ty.  226. 
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the  district  and  two  witnesses,  or  before  a  superintendent  registrar  and 
some  registrar  of  the  district. 

With  regard  to  the  first,  it  is  sufficient  to  call  a  person  who  was 
present  at  the  ceremony,  and  it  will  be  presumed  to  nave  been  in  all 
respects  duly  performed ;  or,  without  calling  any  person  who  was 

S resent  at  the  marriage,  it  will  be  sufficient,  coupled  with  some  evi- 
ence  of  the  identity  of  the  parties,  see  post^  p.  339,  to  produce  either 
the  raster  or  an  examined  copy  of  the  register,  or  a  sealed  copy  of 
*the  register  from  the  general  registry  office,  which  is  made  r^ooo 
evidence  by  tlie  6  &  7  Will.  4,  c.  85,  s.  38  (repealed),  and  see  L  ^^^^ 
now  14  <&  15  Vict.  c.  99,  s.  14,  aide,  p.  165.  And  a  marriage  in  a  chapel 
where  marriages  have  been  usually  solemnized,  or  duly  licensed,  will 
stand  on  the  same  footing  as  a  marriage  in  a  church.  See  as  to  non- 
parochial  roisters,  21  &  22  Yict.  c.  25 ;  as  to  licensing  by  a  bishop, 
6  &  7  Will.  4,  c.  85,  s.  36. 

If  the  marriage  have  taken  place  in  a  chapel  where  marriages  have 
not  been  usually  celebrated,  then  it  is  necessary  that  the  chape!  should 
have  been  duly  registered  for  that  purpose  unaer  6  &  7  Will.  4,  c.  85, 
8.  18,  and  that  the  marriage  took  place  with  open  doors  between  the 
hours  of  eight  and  twelve  in  the  forenoon,  in  the  pi'esence  of  some 
registrar  of  the  district  in  which  the  chapel  is  situate,  and  of  two  or 
more  credible  witnesses.  Id.  s.  20.  The  marriage  may  be  performed 
between  the  parties  according  to  such  form  and  ceremony  as  they  see 
fit  to  adopt  Id.  But,  during  some  part  of  the  ceremony,  and  in  the 
presence  of  the  registrar  and  witnesses,  each  of  the  .parties  must  de- 
clare as  follows  :  "I  do  solemnly  declare,  that  I  know  not  of  any 
lawful  impediment  why  I,  A.  B.,  may  not  be  joined  in  matrimony  to 
C.  D.''  And  each  of  the  parties  must  say  to  the  other,  "  I  call  upon 
tliese  persons  here  present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  JD., 
to  be  my  lawful  wedded  wife  [or  husband].'^  By  s.  23,  the  registrar  is 
bound  forthwith  to  roister  every  marriage  solemnized  in  his  presence 
in  a  marriage  roister  book,  of  which,  under  6  &  7  Will.  4,  c.  85,  s. 
38,  a  sealed  copy  may  be  given  in  evidence.  The  certificate  was  held 
to  be  sufficient  primd  fade  evidence  of  the  marriage  having  been  duly 

Eerformed  in  R.  t?.  Hawes,  1  Den.  C.  C.  279 ;  but  it  has  nevertheless 
een  the  general  practice  to  adduce  some  evidence  both  of  the  presence 
of  the  r^istrar  and  that  the  chapel  was  duly  registered.  In  R.  t;. 
Mainwarmg,  D.  &  B.  C.  C.  132,  however,  four  of  the  judges  were  of 
opinion  that  proof  that  the  marriage  was  celebrated  in  a  chapel,  in 
presence  of  the  r^istrar,  was  sufficient  without  proving  that  the 
chapel  was  registered ;  and  this  was  followed  by  Willes,  J.,  after  con- 
sulting Pollock,  C.  B.,  in  the  case  of  R.  v.  Craddock,  8  F.  &  F.  837. 
If  it  should  be  necessary  to  prove  that  the  chapel  in  which  the  mar- 
rii^e  took  place  was  registered,  it  may  be  proved  by  an  examined  or 
certified  copy  of  the  register.  See  14  &  15  Vict.  c.  99,  s.  14.  Where 
a  witness  was  called,  who  produced  a  certificate  by  which  the  superin- 
tendent r^strar  certified  tnat  the  chapel  was  duly  r^stered,  which 
certificate  did  not  purport  to  be  an  extract  from  or  copy  of  the  roister, 
but  which  the  witness  said  he  received  firom  the  superintendent  r^istrar 
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at  his  office,  and  which  he  compared  with  the  roister  book  and  found 
to  be  correct,  this  was  held  to  be  sufficient  evidence  of  the  due  regis- 
tration of  the  chapel.    B.  v.  Mainwaring,  supra* 

While  the  parisn  church  was  under  repair,  divine  service  had  been 
several  times  performed  hy  a  derk  in  holj  orders  in  a  chamber  at  a 
private  hall,  and  the  marriage  of  the  prisoner  with  his  wife  was  sol- 
emnized there.  Though  there  was  no  evidence  that  the  chamber  at 
the  hall  was  licensed  for  the  performance  of  divine  service  or  for  mar- 
riages, it  was  presumed  in  mvor  of  the  marriage  to  have  been  duly 
licensed.  Lord  Coleridge,  C.  J.,  said:  '^  We  are  of  opinion  that  the 
marriage  service  having  been  performed  in  a  place  where  divine  service 
was  several  times  performed,  the  rule  ^  omnia  presumuntur  lite  ease 
„„.oA-i  <^<^'  applies,  and  that  we  must  assume  that  the  place  was 
-I  '''properly  licensed,  and  that  the  deigjman  performing  the  seiv 
vice  was  not  guilty  of  the  grave  offence  of  marrying  persons  in  an 
unlicensed  place.  R.  v.  Cresswell,  13  Cox,  C.  C.  R.  127 ;  see  also  1 
Q.  B.  D.  446 ;  45  L.  J.,  M.  C.  77,  where  the  case  is  not  so  fully 
reported. 

If  the  marria^  has  taken  place  before  the  superintendent  registiur 
under  6  &  7  Will.  4,  c.  86,  s.  21,  then  the  marriage  must  have  taken 
place  in  the  presence  of  that  officer,  and  of  some  r^istrar  of  the  dis- 
trict, and  ot  two  witnesses,  with  open  doors,  and  ^tween  the  hours 
of  eight  and  twelve  in  the  forenoon;  and  the  parties  must  make  the 
declaration  and  use  the  form  of  words  above  mentioned.  The  mar- 
riage is  registered,  like  other  marriages,  under  s.  23,  of  whidi  register, 
as  has  alr^y  been  said,  a  sealed  copy  may  be  given  in  evidence,  anie^ 
p.  329.  How  far  the  validity  of  the  ceremony  would  be  presumed 
upon  the  production  of  the  certificate  does  not  appear  to  have  been  yet 
discussed.  If  the  prisoner  should  assert  that  tne  first  marriage  was 
void  by  reason  of  a  prior  marriage  he  will  be  allowed  to  prove  that 
prior  marriage  by  evidence  of  conabitation  and  reputation,  although 
the  prosecutor  is  bound  to  prove  the  first  marriage  strictly.  R.  v. 
Wilson,  3  F.  &  F.  119. 

Proof  ot  valid  marriage — ^proof  that  valid  oeremony  was  per- 
formed— Jews  and  Quakers.  These  persons  stand  upon  a  peculiar 
footing.  They  have  long  been  in  the  habit  of  celebrating  marriages 
according  to  well-establisned  rituals  of  their  own,  and  such  marriages 
have  been  recognized  by  the  legislature.  They  are  excepted  out  of  the 
operation  of  the  4  Geo.  4,  a  76,  s.  31 ;  and  by  the  6  &  7  Will.  4,  c 
85,  s.  2,  it  is  provided,  'Hhat  the  Society  of  Friends,  commonly  called 
Quakers,  and  all  persons  professing  the  Jewish  religion,  may  continue 
to  contract  and  solemnize  marriage  according  to  the  usages  of  the 
said  society  and  of  the  said  persons  respectively ;  and  every  sudi  mar- 
riage is  hereby  confirmed  and  declared  good  in  law,  provided  that  the 
parties  to  such  marriage,  be  both  members  of  the  said  society,  or  both 
persons  professing  the  Jewish  religion  respectively :  Provided  also, 
that  notice  to  the  r^istrar  shall  have  been  given,  and  the  registrar's 
certificate  shall  have  been  issued  in  manner  hereinafter  provided.''  By 
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7  Will.  4  &  1  Vict  c.  22,  8.  1,  for  "r^istrar^'  is  to  be  read  ''super- 
intendent  registrar"  in  this  section.  By  the  19  &  20  Vict.  c.  119,  s. 
21,  marriages  between .  Jews  and  Quakers  respectively  may  be  sol- 
emnized by  licence  granted  by  the  superintendent  r^istrar  in  the  form 
given  m  schedule  (U)  to  that  Act    See  23  <&  24  Vict,  c  18. 

Proof  of  valid  marriage — proof  that  valid  ceremony  was  per- 
formed—marriages in  Wales.  By  the  7  Will.  4  &  1  Vict  c.  22,  s. 
23,  provision  is  made  for  an  authentic  translation  of  the  form  of 
words  given  in  the  6  <&  7  Will.  4,  a  85,  s.  20  (ante),  into  the  Welsh 
tongue. 

Proof  of  valid  marriage — ^proof  that  valid  oeremony  was  per- 
formed— marriages  abroad.  The  general  principle  with  r^ard  to 
marriages  contracted  in  a  foreign  country,  so  far  as  forms  are  eon- 
cemedy  is,  that,  if  contracted  according  to  a  form  which  would  consti- 
tute a  valid  marriage  in  the  place  where  it  is  celebrated,  it  is  a  valid 
marriage  here.^  Per  Lord  Robertson,  in  Ferguson  on  Marriage  and 
Divorce,  p.  397 ;  Bishop  on  Marriage  and  Divorce,  chap.  7 ;  Brook  v. 
Brook,  3  Sm.  &  Giff,  481. 

^Another  general  rule  is,  that  a  marriage  contracted  accord-  r^Eoo-i 
ing  to  a  form  which  would  not  constitute  a  valid  marriage  in  1- 
the  country  where  it  was  celebrated  is  invalid.  But  there  are  to  this 
rule  certain  exceptions,  which  are  thus  stated  by  Mr.  Bishop,  in  the 
work  already  alluded  to,  ss.  134  and  99.  1.  Where  parties  are 
sojourning  in  a  foreign  country,  where  the  local  law  makes  it  impos- 
sible for  mem  to  contract  a  lawful  marriage  under  it.  See  ace.  Lord 
Cloncurry's  case.  Cruise  on  Dignities,  276,  per  Lord  Eldon ;  where  a 
marriage,  celebrated  at  Rome  by  a  Protestant  clergyman  between  two 
Protestants,  was  held  valid,  becav^se  a  witness  swore  that,  at  Rome,  two 
Protestants  could  not  marry  according  to  the  lex  lod.  See  also  R.  v. 
Mellis,  10  CI.  &  F.  534,  per  Loid  Campbell.  2.  Where  by  the  law 
of  the  country  in  which  tne  parties  are  sojourning  a  mode  of  marriage 
is  recognized  as  valid  for  the  sojourners  differing  from  that  which  is 
prescribed  for  citizens.  See  per  Lord  Stowell,  in  Ruding  v.  Smith,  2 
Cons.  R.  371,  384.  This  is  only  an  apparent  exception.  3. 
Where  the  parties  to  the  marriage  belong  to  an  invading  army,  and 
they  are  married  acoordii^  to  tne  forms  of  the  country  to  which  the 
invading  army  belongs.     Ruding  v.  Smith,  supra, 

^  1  Wheel  C.  C.  117.  The  validity  of  a  marriago  is  to  be  determined  by  the  htw 
of  the  phioe  where  it  was  celebrated ;  if  valid  there,  it  is  valid  everywhere.  Pliillips 
V.  Gregg,  10  W.  15S ;  Dumarsely  v.  Fishly,  3  Marsh.  368 ;  Medwa:^  «•  Needham,  16 
Haas.  167.  In  those  of  the  United  States,  where  there  are  no  marriage  acts,  consent 
alone  by  words  de  praaenii  or  bv  the  words  de  futurOf  followed  by  a  cohabitation, 
makes  a  valid  mamage.    Milfora  o.  Worcester,  7  Mass.  48 ;  Londonderry  v.  Chester, 

2  N.  H.  267,  268 ;  Cheseldine  v.  Brewer,  1  H.  <&  McH.  152 ;  Fenton  v.  Heed,  4  Johns. 
22 ;  Benton  v. Benton,  1  Dav, 111 ;  Haate  v.  Seal;^, 6  Binn. 405;  Damarsely  v, Fishly, 

3  Marsh.  368.  The  defendant's  confession  is  evidence.  See  Commonwealth  v.  Mur- 
tagh,  1  Ash.  272 ;  Forney  v.  Halbcher,  8  a  <&  R.  159 ;  Cayford's  Case^  7  Greenl.  57. 
CbntrOf  Commonwealth  v,  Littl^ohn,  15  Mass.  163.    6w 
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Proof  of  valid  marriage — proof  that  valid  oeremony  was  per- 
formed— marriages  in  oolonies.  Colonists  cany  with  them  so  much 
of  the  common  law,  and  of  the  statute  law  in  existence  at  the  time  of 
their  formation,  as  is  applicable  to  their  situation.  Clark  on  Col.  Law, 
p.  8  ;  Black.  Com.  108.  And  it  appears  tliat  the  marriage  law  is  in- 
cluded in  this.  Lautour  v.  Teasdale,  8  Taunt.  830,  4  E.  C.  L.  If  the 
colonial  law  has  been  modified,  either  by  the  supreme  or  colonial  1^- 
islature,  this  modification  must,  of  course,  be  attended  to.  Marriages 
in  Newfoundland  are  regulated  by  the  5  Geo.  4,  c.  68,  repealing  57 
Geo.  3,  c  51.  Marriages  in  the  Ionian  Islands  by  the  23  &  24  Vict, 
c.  86. 

i 

Proof  of  valid  marriage — ^proof  that  valid  oeremony  was  per- 
formed— marriages  in  Ssotland.  These  are  subject  to  the  same  gen- 
eral considerations  as  marri^^es  abroad ;  t.  6.,  the  lex  loci  must  be  looked 
to.  But  by  s.  1  of  the  19  &  20  Vict.  c.  96,  "after  the  31st  of  De- 
cember, 1856,  no  irregular  marriage  contracted  in  Scotland  by  decla- 
ration, acknowledgment,  or  ceremony,  shall  be  valid,  unless  one  of  the 
parties  had  at  the  date  thereof  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for  twenty-one  days  next  preceding 
such  marriage ;  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing. 

Proof  of  valid  marriag^— proof  that  valid  oeremony  was  per- 
formed— marriages  in  Ireland.  These  are  subject  also  to  the  same 
general  considerations  as  marriages  abroad.  It  seems  not  to  have  been 
formerly  essential  to  the  validity  of  marriage  in  Ireland  that  the  oere- 
mony should  take  place  in  a  church.  Where  it  had  been  performed 
by  a  dissenting  minister  in  a  private  room,  the  recorder  was  clearly  of 
opinion  that  it  was  valid,  on  the  ground  that,  as  before  the  Marriage 
Act  a  marria^  might  have  been  celebrated  in  England  in  a  house, 
and  it  was  only  necessary  by  positive  law  to  celebrate  it  in  a  church, 
some  law  should  be  shown  requiring  dissenters  to  be  married  in  a 
church ;  whereas  one  of  the  Irish  statutes,  21  <&  22  Geo.  3,  c.  25, 
enacts,  that  all  marriages  between  Protestant  dissenters,  celebrated  by 
a  Protestant  dissenting  teacher,  shall  be  good,  without  saying  at  what 
jjjrtoo-i  *place  they  shall  be  celebrated.  Anon.  O.  B.  coram  Sir  J. 
J  Silvester,  3  Russ.  Cri.  307,  5th  ed.  So  where  a  marriage  was 
celebrated  at  a  private  house  in  Ireland  by  a  clergyman  of  the  Qiurch 
of  England,  the  curate  of  the  parish,  B^,  C.  J.,  held  it  to  be  valid. 
He  said,  "  When  I  find  that  this  marriage  was  performed  by  a  gentle- 
man who  had  officiated  as  curate  of  the  parish  for  eighteen  years,  I 
must  presume  it  to  have  been  correctly  performed  according  to  the  laws 
of  that  country,  and  I  shall  not  put  the  defendant  [it  was  an  action  in 
which  coverture  was  pleaded]  to  the  production  of  a  licence,  or  to  any 
further  proof.  It  is  true  that  in  a  case  for  bigamy,  tried  before  Mr. 
Justice  Bayley,  on  the  northern  circuit,  an  acquittal  was  directed,  be- 
cause the  first  marriage,  which  took  place  in  Ireland,  was  performed 
in  a  private  house ;  but  I  have  reason  to  know  that  that  learned  judge 
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altered  his  opinion  afterwards,  and  was  satisfied  of  the  vah'dity  of  the 
first  marriage."  Smith  v.  Maxwell,  Ryi  &  Moo.  N.  P.  C.  80.  The 
case  referred  to  by  Best,  C.  J.,  appears  to  be  that  of  R.  v.  Reilly, 
3  Chetw.  Bum.  726,  in  which  there  was  no  direct  evidence  that  the 
law  of  Ireland  permitted  a  marriage  to  be  celebrated  at  a  private  house. 
In  Ireland,  the  marriage  of  two  Roman  Catholics  by  a  Iloman  Cath- 
olic priest  is  good.  Where  a  person  who  had  a  wife  living  at  the  time 
of  the  second  marriage  declared  himself  to  be  a  Roman  Uatholic,  and 
the  woman  was  a  Roman  Catholic,  Alderson,  B.,  held  that  this  was  a 
^ood  marriage  as  against  him,  and  that  he  would  not,  on  being  in- 
dicted for  bi^my,  in  respect  of  such  second  marriage,  be  allow^  to 
set  up,  as  a  defence  to  tlie  cliai^,  that  he  was  a  Protestant.  To  prove 
the  second  marriage  the  second  wife  was  called,  who  stated  tliat  A. 
acted  as  a  Roman  Catholic  priest,  and  that  the  marriage  took  place  in 
his  house,  as  wtus  usual  with  the  marriages  of  Roman  Catholics  in 
Ireland ;  that  before  the  commencement  of  the  marriage  service,  the 
priest  &sked  the  prisoner  if  he  was  a  Roman  Catholic,  and  he  answ^ered 
that  he  was ;  that  a  part  of  the  ceremony  was  in  Latin,  and  the  re- 
mainder in  English,  and  that  the  priest  having  asked  the  prisoner  if 
he  would  take  the  witness  as  his  wife,  and  having  asked  her  if  she 
would  take  the  prisoner  for  her  husband,  and  each  bavitig  answered  in 
the  affirmative,  he  pronounced  them  married.  Held,  that  the  marriage 
was  sufficiently  proved.  R.  v.  Orgill,  9  C.  &  P.  80,  38  E.  C.  L. 
Where  the  first  marriage  was  in  Ireland,  and  it  appeared  that  one  of 
the  parties  was  under  age,  and  no  consent  of  parents  was  proved,  the 
judges,  after  referring  to  the  Irish  Marriage  Act,  9  Geo.  2,  c.  11,  were 
of  opinion,  that  though  that  Act  has  words  to  make  such  a  marriage 
void,  yet  other  parts  of  the  statute  show  that  it  is  voidable  only,  and 
any  proceedings  to  avoid  it  must  be  taken  within  a  vear  ;  and  they 
therefore  held  the  first  marriage  binding.  R.  v.  Jacob^  1  Moody,  C. 
C.  140. 

The  5  &  6  Vict  c.  113,  and  the  6  &  7  Vict.  c.  39,  were  passed  to 
confirm  marriages  by  Protestant  and  other  dissenting  ministers. 

Marriages  in  Ireland  are  now  regulated  by  the  7  <&  8  Vict.  c.  81, 
altered  and  amended  by  the  26  Vict.  c.  27.  See  also  26  &  27  Vict  c. 
90.  The  7  &  8  Vict  c.  81  (which  was  passed  in  consequence  of  the 
case  of  R.  v.  Millis,  10  C.  &  F.  534,  in  which  the  question  was,  as  to 
the  validity  of  a  present  contract  of  marriage  performed  by  a  Presby- 
terian minister)  is  similar  to  the  6  <&  7  Will.  4,  c.  85  {ante^  p.  329), 
which  relates  to  England.  It  specially  provides  for  marriages  in 
Ireland  between  parties,  one  or  both  of  whom  are  Presbyterians, 
permitting  such  marriages  to  be  solemnized  in  certified  meeting- 
'''houses.  It  allows  the  celebration  of  marriage,  under  certain  r^itooo 
forms  and  regulations,  to  take  place  in  roistered  buildings,  ^ 
and  before  the  registrar  at  his  office.  By  s.  3,  however,  it  is  enacted, 
"  that  nothing  in  this  Act  contained  shall  affect  any  marriages  by  any 
Roman  Catholic  priest  which  may  now  be  laN^fully  celebrated,  nor  ex- 
tend to  the  r^stration  of  any  Roman  Catholic  chapel,  but  such  mar- 
riages may  continue  to  be  celebrated  in  the  same  manner,  and  subject 


460  BIGAMY. 

to  the  same  litnitations  and  restrictions,  as  if  this  Act  had  not  been 
passed."  By  ss.  45,  46,  and  47,  persons  und^ily  solemnizii^  marriage, 
and  r^istrars  unduly  issuing  certificates  of  marriage,  in  Ireland,  are 
made  guilty  of  felony. 

And  now  by  the  26  Vict  a  27,  s.  7,  "  Every  marriage  solemnized 
by  virtue  of  a  registrar's  certificate  of  publication  of  notice,  or  of  a 
registrar's  licence,  according  to  the  usages  of  any  church,  denomina- 
tion, or  body  of  Protestant  Christiaas,  shall  be  solemnized. 

(1.)  By  a  minister  of  the  church,  denomination  or  body  to  whidi 
the  parties  to  the  marriage,  or  either  of  them  shall  belong  ; 
In  the  registered  place  of  public  worship  named  in  the  notice ; 
Between  the  hours  of  eight  in  the  morning  and  two  in  the 
afternoon ; 


(4.)  With  open  doors ; 
(5.) 


In  the  presence  of  two  or  more  credible  witnesses  besides  the 
officiating  minister  or  person  solemnizing  the  marriage ; 
And  not  elsewhere  or  otherwise.     If  any  person  wilfully  solemuize 
a  marria^,  or  pretended  marriage,  contrary  to  the  present  provision, 
he  shall  be  guilty  of  felony." 

Proof  of  valid  marriage — proof  that  valid  ceremony  was  per- 
Ibrmed — marriages  abroad  in  houses  of  ambassadors,  eto.  It  ap- 
pears that  before  the  passing  of  the  statute  4  Greo.  4,  c.  91,  a  marriage 
celebrated  in  the  house  of  an  English  ambassador  abroad  was  held 
valid.  R.  V.  Inliab.  of  Brampton,  10  Ekst,  282 ;  Ruding  v.  Smith,  2 
Hagg.  Cons.  Rep.  371.  And  now,  by  the  first  section  of  that  statute, 
reciting  that  ^^  it  is  expedient  to  relieve  the  minds  of  all  his  majesty's 
subjects  &om  any  doubt  of  the  validity  of  marriages  solemnized  by  a 
minister  of  the  Church  of  England  in  the  chapel  or  house  of  any 
British  ambassador,  or  minister  residing  within  the  country  to  the 
court  of  which  he  is  accredited,  or  in  the  chapel  belonging  to  any 
British  factory  abroad,  or  in  the  house  of  any  British  subject  residing 
at  such  &ctory,  as  well  as  from  any  ^possibility  of  doubt  concerning 
the  validity  of  marriages  solemnized  within  the  British  lines  by  any 
chaplain  or  officer,  or  other  person  officiating  under  the  orders  of  the 
commanding  officer  of  a  British  army  serving  abroad ;"  it  is  enacted, 
"  that  all  such  marriages  shall  be  deemed  and  held  to  be  as  valid  in 
law,  as  if  the  same  had  been  solemnized  within  his  majesty's  dominions, 
with  a  due  observance  of  all  forms  required  by  law." 

Sect.  2  provides  that  the  Act  sliall  not  confirm,  or  impair,  or  affect 
the  validity  of  any  marriage  solemnized  beyond  the  seas,  save  and 
except  such  as  are  solemnized  as  therein  specified  and  recited. 

Proof  of  valid  marriage — proof  that  a  valid  oeremony  was  per- 
formed— ^marriages  abroad  before  a  consoL  By  the  12  &  13  Vict, 
a  68  (amended  by  31  &  32  Vict  c.  61,  %njra\  it  is  provided,  that  all 
marriages  abroad  solemnized  between  parties  either  of  whom  may  be 
*'^4l  ^  ^^^^^  subject,  in  the  manner  pointed  out  by  that  Act^ 
•J  shall  be  '''valid.    The  provisions  in  tnis  Act  accord  almost  pre- 
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cisely  with  thoee  in  the  6  &  7  Will.  4,  c.  85,  relating  to  a  marriage  be- 
fore the  superintendent  registrar.  See  s.  11,  partly  repealed.  By  the 
31  &  32  Vict  a  61,  mamages  are  valid  if  performeci  by  any  person 
purporting  to  act  in  the  place  of  the  proper  consul,  and  every  such 
person  shall  be  deemed  to  be  a  consul. 

Proof  of  valid  marriage — ^preliminary  ceremonies.  Sometimes, 
in  addition  to  the  actual  ceremony  by  which  the  marriage  is  required 
to  be  celebrated,  some  preliminary  ceremony  is  necessary  to  the  valid- 
ity of  the  marriage,  as  a  licence,  banns,  etc.  It  is  a  general  rule  that 
where  a  marriage  is  shown  to  have  been  r^ularly  celebrated,  the  per- 
formance of  the  preliminary  conditions  will  lie  presumed;  and  it 
is  for  the  party  who  seeks  to  repudiate  the  marri^e  to  show  that  they 
were  not  nilfiUed.  As  to  when  the  absence  of  these  preliminary  cere- 
monies avoids  the  marriage,  see  posL 

What  marriages  are  voidable.  There  are  many  marriages  which 
for  civil  purposes  are  voidcAUf  but  not  void.  That  is,  they  are  valid 
until  some  step  has  been  taken  to  annul  them.  But  many  such  mar- 
riages might  be  valid  for  the  purposes  of  bigamy.  Whether  or  no  a 
marriage  is  void  for  the  purposes  of  bigamy  would  sometimes  raise 
very  difficult  questions,  it  is  clear  that  all  marriages  within  the  pro- 
hibited degree  would  be  invalid.  But  it  appears  from  R.  t;.  Brawn 
and  R.  v.  Allen,  that,  if  the  first  marriage  be  valid,  it  makes  no  dif- 
ference that  the  second  marriage  was  within  the  prohibited  degrees. 
Vide  svmray  p.  327.  On  the  omer  hand,  if  a  man  marry  his  deceased 
wife's  sister,  and  in  the  latter's  lifetime  marry  another  woman,  he 
cannot  then  be  indicted  for  bigamy.  R.  v.  Chadwick,  11  Q.  B.  173, 
63  E.  C.  L.;  17  L.  J.,  M.  C.  33. 

A  marriage  celebrated  by  a  Roman  Catholic  priest  in  Ireland, 
between  a  Roman  Catholic  and  a  person  who  within  twelve  months 
has  professed  himself  a  Protestant,  is  null  and  void  to  all  intents  and 
purposes  (19  Geo.  2,  a  13,  s.  1);  and  where  a  married  man  entered 
mto  such  a  marriage  and  was  convicted  for  bigamy  the  conviction 
was  Quashed.  R.  t?.  Fanning,  10  Cox,  C.  C.  411 ;  17  Ir.  C.  L.  289. 
But  tnis  case  has  been  strongly  disapproved  of  in  a  very  recent  case, 
because  the  marriage  disputed  was  the  second  marriage  (see  arde^  p. 
327);  but  it  is  stated  by  the  Court  in  R.  r.  Allen,  9upray  p.  327,  that 
there  may  be  a  distinction  in  the  two  cases,  and  that  in  1^.  v.  Fanning 
the  ceremony  was  one  forbidden  by  a  statute,  and  ineffectual  to  create  a 
valid  marriage,  and  not  a  ceremony  known  to  and  recognized  by  the  law. 

Although  it  was  formerly  held  that  the  marriage  of  an  idiot  was 
valid,  yet,  according  to  modem  determination,  me  marriage  of  a 
lunatic,  not  in  a  lucid  interval,  is  void.  1  Bl.  Com.  438,  439 ;  3 
Russ.  Cri.  313,  6th  ed.  And  by  the  61  Oeo.  3,  a  37,  if  persons 
found  lunatics  under  a  commission,  or  committed  to  the  care  of  trus- 
tees by  any  Act  of  parliament,  marry  before  they  are  declared  of 
sound  mind  by  the  lord  chancellor,  or  the  majority  of  such  trustees, 
the  marriage  shall  be  totally  void.  ^ 
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It  was  held,  under  the  former  law,  that  where  the  second  marriage 
was  contracted  in  Ireland,  or  abroad,  it  was  not  bigamy,  on  the 
ground  that  that  marriage,  which  alone  constituted  the  offence,  was 
a  fact  done  in  another  jurisdiction,  and  though  inquirable  into  here  for 
^33^.  *some  purposes,  like  all  transitory  acta,  was  not,  as  a  crime, 
'  J  cognizable  by  the  rules  of  the  common  law.  1  Hale,  P.  C. 
692 ;  1  Ikst,  P.  C.  465.  But  now  the  offence  is  the  same,  whether 
the  second  marriage  shall  take  place  in  England  or  elsewhere,  if  sndi 
marriage  be  contracted  by  a  British  subject. 

What  marriages  are  yoid — ^marriages  by  banns.    By  the  22nd 

section  of  the  Marriage  Act,  4  Geo.  4,  c.  76,  "  if  any  person  stiall  know- 
ingly and  wilfully  intermarry  in  any  other  place  than  a  church  or  sndi 
public  chapel  wherein  banns  may  be  lawfully  published,  unless  by  a 
special  licence,  or  shall  knowingly  and  wilfiiUy  intermarry  without  a 
publication  of  banns,  or  licence  from  a  person  or  persons  having 
authority  to  grant  the  same  first  had  and  obtained,  or  shall  knowingly 
and  wilfully  consent  to,  or  acquiesce  in,  the  solemnization  of  such  mar^ 
riage  by  any  person  not  being  in  holy  orders,  the  marriage  of  sudi 
person  shall  be  null  and  void. 

With  regard  to  the  chapels  in  which  banns  may  be  lawfully  pub- 
lished, it  is  enacted,  by  the  6  Greo.  4,  c.  92,  s.  2,  that  it  shall  be  lawful 
for  marriages  to  be  in  future  solemnized  in  all  churches  and  chapela 
erected  since  the  26  Geo.  2,  c.  33,  and  consecrated,  in  which  churches 
and  chapels  it  has  been  customary  and  usual  before  the  passing  of  that 
Act  (6  Geo.  4)  to  solemnize  marriages,  and  the  registers  of  such  mar- 
riages, or  copies  thereof,  are  declared  to  be  evidence.  By  sect.  3  of 
the  Marriage  Act,  4  Geo.  4,  c.  76,  "the  bishop  of  the  diocese,  with 
the  consent  of  the  patron  and  incumbent  of  the  church  of  the  parish 
in  which  any  public  chapel  having  a  chapelry  thereunto  annexed,  may  be 
situated,  or  of  any  chapel  situated  in  an  extra-parochial  place,  signified 
to  him  under  their  hands  and  seals  respectively,  may  authorize  by 
writing  under  his  hand  and  seal  the  publication  of  banns,  and  the  sol- 
emnization of  marriages  in  such  chapels  for  persons  residing  in  such 
chapelry  or  extra-parochial  place  respectively;  and  such  consent^ 
together  with  such  \vritten  authority,  shall  be  roistered  in  the  r^istiy 
of  the  diocese.*' 

To  render  a  marriage  without  due  publication  of  banns  void,  it 
must  appear  that  it  was  contracted  with  a  knowledge  by  both  parties 
that  no  due  publication  had  taken  place.  R.  v.  Wroxton,  4  B.  <&  Ad, 
640,  24  E.  C.  L.  And,  therefore,  where  the  intended  husband  pro- 
cured the  banns  to  be  published  in  a  Christian  and  surname  which  the 
woman  had  never  borne,  but  she  did  not  know  that  &ct  until  after 
that  solemnization  of  the  marriage;  it  was  held  to  be  a  valid  mar- 
riage. Id.;  and  see  Wiltshire  v.  Prince,  3  Hagg.  Ecc.  R.  332.  If 
the  prisoner  has  been  instrumental  in  procuring  thebanns  of  the  second 
marriage  to  be  published  in  a  wrong  name,  he  will  not  be  allowed,  on 
an  indictment  for  bigamy,  to  take  advantage  of  that  objection  to  in- 
validate such  second  marriage.  The  prisoner  was  indicted  for  marrying 
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Anna  T.,  his  former  wife  being  alive.     The  second  marriage  was  by 
banns,  and  it  appeared  that  the  prisoner  wrote  the  note  for  the  pubh- 
cation  of  the  t»nns,  in  which  the  wife  was  called  Anna,  and  that  she 
was  married  by  that  name,  but  that  her  real  name  was  Sasannah.  On  a 
case  reserved,  the  judges  held  unanimously  that  the 'second  marriag;e 
was  sufficient  to  constitute  the  offence,  and  that  after  having  called  the 
woman  Anna  in  the  note,  it  did  not  lie  in  his  mouth  to  say  that  i^he 
was  not  as  well  knoAvn  by  the  name  of  Anna,  as  by  that  of  Susannah, 
or  that  she  was  not  rightly  called  by  the  name  of  Anna  in  the 
♦indictment.     R.  v.  Edwards,  Russ.  &  Ky.  283;  3  Russ.  Cri.   r*oo/? 
297,  5th  ed.     This  principle  was  carried  still  further  in  a  case  ^ 
before  Mr.  Baron  Gumey.     The  second  wife,  who  gave  evidence  on 
the  trial,  stated  that  she  was  married  to  the  prisoner  by  the  name  of 
Eliza  Tfiick,  but  that  her  real  name  was  Eliza  Brown ;  that  she  had 
never  gone  by  the  name  of  Thick,  but  had  assumed  it  when  the  banns 
were  published,  in  order  that  her  neighbors  might  not  know  that  she 
was  the  person  intended.     It  being  objected,  on  behalf  the  prisoner, 
that  this  was  not  a  valid  marriage,  Gumey,  B.,  said,  "  that  applies 
only  to  the  first  marriage,  and  I  am  of  opinion  that  the  parties  cannot 
be  allowed  to  evade  the  punishment  for  the  offence  by  contracting 
an  invalid  marriage."      R.  v.  Penson,  5  C.  &  P.  412,  24  E.  C.  L.   In 
another  case,  where  the  prisoner  contracted  the  second  marriage  in  the 
maiden  name  of  his  mother,  and  the  woman  he  married  had  also 
made  use  of  her  mother's  maiden  name,  it  was  unanimously  resolved,  on 
a  reference  to  the  judges,  that  the  prisoner  had  been  rightly  convicted 
on  this  evidence.     R.  v.  Palmer,  c&ram  Bayley,  J.,  Durham,  1827,  1 
Deacon's  Dig.  C.  L.  147.    A  person  whose  name  was  Abraham  Lang- 
ley  ^vas  married  by  banns  by  the  name  of  George  Smith ;  he  had  been 
known  in  the  parish  where  he  resided  and  was  married  by  the  latter 
name  only ;  the  Court  of  Queen's  Bench  held  this  was  a  valid  mar- 
riage under  the  26  Greo.  2.     R.  v.  Billingshurst,  3  M.  &  S.  250.     As 
to  the  distinction  between  a  name  assumed  for  other  purposes,  and  a 
name  assumed  for  the  purpose  of  practising  a  fraud  upon  the  mar- 
riage laws,  see  the  case  of  R.  v.  Burton-on-Trent,  post,  p.  337.  Where 
the  banns  were  published  in  the  name  of  William,  the  real  name 
being  William  Peter,  and  the  party  being  known  by  the  name  of 
Peter,  and  the  suppression  was  for  the  purpose  of  effecting  a  clandes- 
tine marriage  witn  a  minor,  the  marriage  was  declared  null  and  void. 
Pouget  V.  Tomkins,  1  Phillimore,  449.    See  also  Fellowes  v.  Stewart, 
2  Phillimore,  Ec.  Ca.  257 ;    Middlecroft  v.  Gr^onr,  Id.  365.      So 
where  the  wife  at  the  time  of  her  marriage  personated  another  woman 
in  whose  name  banns  had  been  previously  published  for  an  intended 
marriage  with  her  husband.     Stayte  v.  Farquharson,  3  Addams,  282. 
See  Midgley  v.  Wood,  30  L.  J.,  D.  &  M.  57. 

What  marriages  are  void — ^marriages  by  minora.  Under  the 
former  Marriage  Act,  26  Geo.  2,  c.  33,  it  was  held  that  if  the  marriage 
was  by  licence,  and  the  prisoner  proved  that  he  was  a  minor  at  the 
time,  it  lay  on  the  prosecutor  to  snow  that  the  consent  required  by  the 
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lldi  section  of  the  above  Act  had  been  obtained,  R.  v.  Butler,  Russ. 
&  Ry.  61 ;  R.  v,  Morton,  Id.  19  (n);  R.  v.  James,  Id.  17;  Smith  ©• 
Huson,  1  Phillimore,  287.  The  law  on  this  point  has  been  altered 
by  the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  14,  which  merely  requires 
consent,  and  he^^  no  words  making  marriages  solemnized  without  such 
consent,  vaid.  The  statute  therefore  is  regarded  as  direetory  only,  and 
a  marriage  by  a  minor  without  the  consent  of  his  fiither,  then  living, 
has  been  held  valid.  R.  v.  Birmingham,  8  B.  &  C.  29,  15  E.  C.  L. ; 
2  Man.  &  Ry.  230.  So  in  the  interval  between  the  time  of  the  3 
Geo.  4,  c.  75  (by  which  certain  parts  of  the  26  Greo.  2,  c.  33,  relating 
to  consent  of  parents,  etc.,  were  repealed),  receiving  the  royal  assent^ 
and  at  the  time  when  it  b^an  to  operate,  a  marriage  by  licence,  sol* 
emnized  without  consent,  it  was  held  valid,  R.  v.  WauUy,  1  Moo.  C.  C. 
163. 

By  the  6  &  7  Will.  4,  c.  85,  s.  10,  the  like  consent  shall  be  required 
to  any  marriage  in  England  solemnized  by  licence,  as  would  have 
^tiQ'7^  *been  required  by  law  to  marria^  solenmized  by  licence  im- 
-I  mediately  before  the  passing  oi  the  Act;  and  every  person 
whose  consent  to  the  marriage  by  licence  is  required  by  law,  is  thereby 
authorized  to  forbid  the  issue  of  the  superintendent  r^istrar's  certifi- 
cate, whether  the  marriage  is  intended  to  be  by  licence,  or  without 
licence. 

The  repealed  statute  1  Jac.  1,  c.  11,  contained  an  exception  with  re* 
gard  to  persons  within  what  was  then  considered  the.  age  of  consent^ 
namely  fourteen  years  in  a  male,  and  twelve  years  in  a  &nale.  1  BL 
Comi  436  ;  R.  v.  Gordon,  Russ.  <&  Ry.  48.  The  subsequent  statutes 
defining  the  crime  of  bigamy  do  not  contain  this  exception.  Bat 
probably  a  marriage  within  that  age  would  be  considered  as  wholly 
void,  the  presumption  being  that  the  parties  are  incapable  of  sexual 
intercourse. 

What  marriages  are  void — ^marriage  by  lioenoe,  in  anaasomed 
name.  A  man  who  had  deserted  fix>m  the  army,  for  the  purpose  of 
concealment,  assumed  another  name.  After  a  residence  of  sixteen 
weeks  in  the  parish  he  was  married  by  licence  in  his  assumed  name, 
by  which  only  he  was  known  in  the  place  where  he  then  resided.  Lord 
EUenborough  said,  ^^If  this  name  had  been  assumed  for  the  purpose 
of  fraud,  in  order  to  enable  the  party  to  contract  marriage,  ana  to 
conceal  himself  from  the  party  to  whom  he  was  about  to  be  married, 
that  would  have  been  a  fraud  on  the  Marriage  Act  and  the  rights  of 
marriage,  and  the  court  would  not  have  given  efiect  to  any  such  cor- 
rupt purpose.  But  where  a  name  has  been  previously  assumed,  so  as 
to  oecome  the  name  which  the  party  has  acquired  by  reputation,  that 
is,  within  the  meaning  of  the  Act,  the  partys  real  name.'^  R.  v.Bur- 
ton-upon-Trent,  3  M.  &  S.  627.  See  Bevan  v.  M'Mahon,  30  L.  J., 
D.  &  M.  61. 

What  marriages  are  void — ^marriages  abroad.  Whether  or  no  a 
marriage  which  has  taken  place  abroad,  according  to  a  form  whidi 
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would  be  considered  valid  there,  and  therefore  valid  here,  but  between 
parties  who,  thougii  competent  there,  would  in  this  country  be  incom- 
petent to  contract  a  valid  marriage,  is  to  be  considered  void  or  not  in 
this  country,  is  a  very  difficult  question.  The  question  was  very 
elaborately  discussed  in  the  case  of  Brook  v.  Brook,  3  Sm.  &  Giff. 
481 ;  27  L.  J.  Ch.  401 ;  and  all  the  authorities  will  be  found  in  the 
learned  judgment  of  Sir  Cresswell  Cresswell,  in  giving  his  opinion  in 
that  case.  There  an  English  subiect  had  married  his  deceased  wife^s 
sister  at  Altona,  in  Denmark,  ana  it  was  held  that,  assuming  the  mar- 
riage to  be  valid  there,  it  was  nevertheless  null  and  void  in  this  coun- 
^^9  ^y  reason  of  the  provisions  in  the  5  &  6  Will.  4,  c.  54.  See  also 
In  the  goods  of  Bemhard  Mette,  1  Swab.  <&  Trist  112.  But  the 
difference  already  alluded  to  between  holding  a  marriage  void  for  civil 
purposes,  and  for  the  purposes  of  a  prosecution  for  a  bigamy,  must  be 
borne  in  mind.^ 

Foreign  law — ^how  proved.  In  proving  a  marriage  which  has  taken 
place  abroad,  evidence  must  be  given  of  the  law  of  tne  foreign  state,  in 
order  to  show  its  validity.  For  this  purpose,  a  person  skilled  in  the 
laws  of  the  country  should  be  called.  I/indo  v,  Belisaro,  2  Hagg. 
248;  Middleton  v.  Janvers,  2  Hagg.  441.  Some  doubt  has  ex- 
isted with  regard  to  the  mode  of  proving  foreign  laws  in  English 
courts.  The  rule  formerly  appeared  to  be,  that  the  written 
*law  of  a  foreign  state  must  be  proved  by  a  copy  duly  r^ooo 
authenticated.  Cle^  r.  Levy,  3  Camp.  166.  Witn  r^rd  ^ 
to  the  mode  of  authenticating  it,  the  following  case  occurred.  In  order 
to  prove  the  law  of  Prance  respecting  marriage,  the  French  vice-con- 
sul was  called,  who  produced  a  copy  of  the  Cinq  Codes,  which,  he 
stated,  contained  the  customary  and  written  laws  of  France,  and  was 

;rint€d  under  the  authority  of  the  French  government.  B.  v.  Sir 
^homas  Picton,  30  How.  St.  Tr.  514,  was  referred  to  as  an  authority 
in  favor  of  admitting  this  evidence,  but  it  appears  that  there  the  evi- 
dence was  received  by  consent.  Abbott,  J.,  said  that  the  general  rule 
oertainly  was,  that  the  written  law  of  a  foreign  country  must  be  proved 
by  an  examined  copy,  before  it.  could  be  acted  on  in  an  English  court, 
but,  according  to  his  recollection,  printed  books  on  the  subject  of  the 
law  of  Spain  were  referred  to  and  acted  on  in  argument  in  B.  v.  Sir  T. 
Picton,  as  evidence  of  the  law  of  that  country,  and  therefore  he  should 
act  on  that  authority,  and  receive  the  evidence.  Lacon  v,  Higgins, 
Dowl.  &  Bv.  N.  P.  C.  38  ;  3  Stark.  178,  3  E.  C.  L.  The  House  of 
Lords,  in  the  Sussex  Peerage  case,  11  CI.  <&  Fin.  134,  held  that  a 
witness  to  foreign  law  must  be  a  person  peritaa  mrtube  offioiif  or  virtute 

Srofesaionis.  Aiid  it  was  there  held  that  a  Boman  CathoUo  bishop, 
olding  in  this  country  the  office  of  coadjutor  to  a  vicar  apostolic,  and, 
as  sach,  authorized  to  decide  on  cases  arising  out  of  mamages  affected 
by  the  law  of  Bome,  was  therefore,  in  virtue  of  his  office,  a  witness 
admissible  to  prove  the  law  of  Bome  as  to  marriages.  In  the  same 
case  it  was  held  (overruling  the  above  case  of  Clegg  v.  Levy)  that  a 

^Sneed  V.  Ewing,  5  J.  J.  Manh.  447.  S. 
30 
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professional  or  official  witness  giving  evidence  as  to  forragn  law  may 
refer  to  foreign  law  books  or  codes  to  refresh  his  m^nory,  or  to  cor- 
rect or  confirm  his  opinions,  bat  the  law  itself  must  be  taken  from  his 
evidence.  In  R  v.  Povey,  1  Dears  &  B.  C.  C.  32  ;  22  Li  J.,  M.  C. 
19  ;  it  was  held  that,  in  order  to  prove  that  a  marriage  in  Scotland  was 
valid  according  to  the  law,  the  witness  must  be  one  conversant  with  the 
law  of  Scotland  as  to  marriages.  In  this  case  a  woman  was  called  as 
a  witness,  who  said,  that  she  was  present  at  a  ceremony  performed  in 
a  private  house  in  Scotland  by  a  minister  of  some  religious  denomi- 
nation, that  she  herself  was  married  in  the  same  way,  and  that  parties 
always  married  in  Scotland  in  private  houses ;  this  was  held  oy  the 
Court  of  Criminal  Appeal  insumcient,  and  the  conviction  was  quashed* 
In  R.  V.  Oriffiths,  14  Cox,  C.  C.  'EL  (Ir.)  308,  a  marriage  contracted 
according  to  the  rites  of  the  Roman  Catholic  Church  in  a  foreign 
state  was  presumed  to  be  good  without  pixx)f  of  the  law  of  the  foreign 
state. 

The  practice  with  r^ard  to  proof  of  foreign  laws  in  the  United 
States  is  as  follows : — ^Inie  usual  modes  of  authenticating  forrign  law.*} 
there  are  by  an  exemplification  under  the  great  seal  of  state;  or  by  a 
copy  proved  to  be  a  true  copy ;  or  by  the  certificate  of  an  officer  auth- 
orized by  law,  which  certificate  itself  must  be  duly  authenticated.  But 
foreign  unwritten  laws,  customs,  and  usages,  may  beproved,  and  in- 
deed must  ordinarily  be  proved,  by  parol  evidence.  The  usual  icourse 
is  to  make  such  proof  by  the  testimony  of  competent  witnesses,  in- 
structed in  the  law,  under  oath ;  sometimes,  however,  certificates  of 
persons  in  high  authority  have  been  allowea  as  evidence.  Story  on 
the  Conflict  of  Laws,  530.^ 

Marriage  oonfirmatioii  Acts.  Many  Acts  of  parliament  have  been 
^ooq-i  ^passed  expressly  to  confirm  and  render  vslid  marriages  aboat 
-I  which  dou  Dts  might  have  existed ;  such  as  the  44  Gea  3  c 
77 ;  48  Geo.  3,  c.  127 ;  4  Geo.  4,  c.  5 ;  4  Geo.  4,  a  91 ;  28  &  29 
Vict  c.  64  (marriages  abroad) ;  6  Geo.  4,  c.  92 ;  11  Geo.  4  4fe  1  Will. 
4,c.  18;  3&4WirL4,c.45(Hambuigh);  6  &  6  Will.  4,  c.  64;  10 
&  11  Vict,  a  68  (Jews  and  Quakers)  ;  12  &  13  Vict  c.  68,  s.  20  ; 
21  &  22  Vict  a  46;  22  &  23  Vict  a  64;  31  &  32  Vict  c.  61;  42 
&  43  Vict  a  29. 

n.  THE  IDENTrrY  OP  THE  PABTTBB. 

Identity  of  imrties.  The  identity  of  the  parties  named  in  the  iiH> 
dictment  must  be  proved.  Upon  an  indictment  for  bigamy,  it  was 
proved  by  a  person  who  was  present  at  the  prisoner's  second  marriage, 
that  a  woman  was  married  to  him  hy  the  name  of  Hannah  Wilkinson^ 
the  name  hud  in  the  indictment,  bat  there  was  no  othef  proof  that  the 
woman  in  question  was  Hannah  Wilkinson,  or  that  she  luid  ever  called 
herself  so.    Parke,  J.,  held  the  proof  to  be  insufficient,  and  directed 

'  A  certificate  of  marriage  in  another  State,  where  no  record  is  required  to  be  kept 
by  law,  is  not  admissible.   Tucker  r.  People^  117  IlL  88. 
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an  acquittal.  He  subsequently  expressed  a  decided  opinion  that  he 
^vas  nght;  and  added,  that  to  make  the  evidence  sufficient,  there 
should  have  been  proof  that  the  prisoner  '^  was  then  and  there  married 
to  a  certain  woman  by  the  name  qfy  and  who  oaUed  herself ^  Han^nah 
Wilkinson/'  because  the  indictment  undertakes  that  a  Himnah  Wil« 
kinson  was  the  person,  whereas,  in  fact,  there  was  no  proof  that  she 
had  ever  before  gone  by  that  name ;  and  if  the  bands  had  been  pub- 
lished in  a  name  which  was  not  her  own,  and  which  she  had  never  gone 
by,  the  ms^rriage  would  be  invalid.     R.  v.  Drake,  1  Lew.  C.  C.  25. 

If  in  a  case  of  bigamy  there  be  a  discrepancy  between  the  Christian 
name  of  the  prisoner's  first  wife,  as  laid  in  the  indictment,  and  as 
stated  in  the  copy  of  the  roister  which  is  produced  to  prove  the  first 
marriage,  tlie  prisoner  must  be  acquitted ;  unless  that  discrepancy  can 
be  expSiined,  or  imlcss  it  can  be  shown  that  the  first  wife  was  known 
by  both  names.  R.  t?.  Gooding,  Carr.  &  M.  297,  41  E.  C.  L.  On 
an  indictment  for  bigamy  a  photograph  which  had  been  taken  from 
the  prisoner,  and  which  she  had  said  was  that  of  her  husband,  was 
allowed  to  be  shown  to  a  witness  present  at  the  first  marriage, 
and  also  to  another  witness  who  had  known  the  man  of  whom  the 
photograph  was  a  likeness,  in  order  to  prove  his  idientity  with  the 

rson  mentioned  in  the  marriage  certificate.    R.  v.  Tolson,  4  F.  & 
103. 

m.   PROOF  THAT  FIBST  WIFE  IB  ALIVE. 

Proof  tjiat  the  first  wife  is  alive.  It  is  necessary  to  show  that  the 
first  wife  is  alive  at  the  time  of  the  second  marriage.  Although  the 
statute  sanctions  a  presumption  that  a  person  who  has  not  been  heard 
cff  during  seven  years  is  d^,  yet  there  is  no  presumption  of  law  that 
when  a  person  .hias  been  seen  within  seven  years  he  is  alive,  and  he 
must  be  shown  to  be  alive  as  a  matter  of  fact  from  the  circumstance 
of  thecase.  ILr.Lumley,  L.  R.  1  C.  C.  K.  196  ;  38 L.  J.,  M.  C.  86. 
See  Phen6's  Trusty  L.  R.  5  Ch.  150.  The  prisoner  was  indicted  for 
bigamy  in  1880.  It  was  proved  that  he  was  married  to  Charlotte 
Lavers  in  1879,  and  that  this  wife  was  alive.  It  was  held  that  this 
must  be  presumed  (or  rather  should  be  inferred  by  the  jury)  to  be  a 
*good  marriage.  But  the  prisoner  showed  that  in  1864  he  had  rmoAQ 
married  Ellen  Earle,  and  that  at  all  events  in  1868  she  was  I- 
alive.  Therefore  there  were  two  conflicting  inferences : — 1st.  That  the 
marriage  in  1879  was  a  good  one ;  2ndly.  That  it  was  nota  good  mar- 
riage, as  Ellen  Earle  might  be  presumed  to  have  been  still  alive.  It 
was  held  to  be  a  question  for  tne  iury,  which  inference  should  have 
the  greatest  weight.  R%.  v.  Willshire,  6  Q.  B.  D.  366 ;  60  L.  J., 
M.  C.  67. 

IV.  PROOF  AFTER  ABSENCE  OF  SEVEN  TEARS. 

Proof  after  absenoe  of  seven  years.*  Where  the  wife  is  proved 
to  have  been  continually  absent  for  seven  years,  it  is  for  the  prosecu- 
tion to  shownotonly  that  the  vdfe  is  alive,  but  tliatthe  piisoner  knew 
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it  at  the  time  he  contracted  the  second  marriage.  R.  v.  Curgerwen, 
L.  R.  1  C.  C.  R.  1 ;  35  L.  J.,  M.  C.  58.*  R.  v.  Jones,  11  Cox,  C.  C. 
R.  358.  But  the  law  laid  down  in  R.  v.  Curgerwen  does  not  apply  in 
the  absence  of  evidence  that  the  parties  were  continually  absent.  R.  v. 
Jones,  11  Q.  B.  D.  118 ;  52  L.  J.,  M.  C.  96. 

Venue.  The  24  &  25  Vict  c.  100,  s.  57,  mpra^  p.  327,  like  the 
9  Geo.  4,  c.  31,  and  the  1  Jac.  1,  c.  11,  enacts  that  the  prisoner  may  be 
tried  in  the  county  in  which  he  is  apprehended.' 

Upon  the  latter  statute,  it  was  held  that  the  prisoner,  having  been 
apprehended  for  larceny  in  the  county  of  W.,  and  a  true  bill  having 
been  found  against  him  while  in  custody  under  that  charge  for  bigamy, 
he  might  be  tried  for  the  latter  offence  in  the  county  of  W.  R.  t?. 
Jordan,  Rass.  <&  Ry.  48.  The  second  marriage  was  at  Manchester, 
and  a  warrant  was  issued  by  a  magistrate  mere  to  apprehend  the 
prisoner.  He  having  removed  to  London,  surrendered  to  one  of  the 
police  magistrates  there,  who  admitted  him  to  baiL  On  his  trial  at 
the  Old  Bailey,  the  court,  on  an  objection  taken  by  his  counsel,  were 
of  opinion,  that  as  ihe  warrant  had  not  been  produced,  and  as  it  had 
not  been  proved  that  the  prisoner  was  apprehended  in  the  county  of 
Middlesex,  the  court  had  no  jurisdiction  to  try  him.  R.  v.  Forsyth, 
2  Leach,  826.  But  now  the  prisoner  may  be  tried  in  the  county  in 
which  he  is  in  custody.    See  the  statute,  supra^  p.  327. 

But  on  a  crown  case  reserved,  eleven  ox  the  judges  bein^  present^ 
it  was  decided  (Parke,  B.,  Alderson,  B.,  and  Maule,  B.,  diss?)^  that  an 
indictment  for  bigamy,  found  in  a  different  county  from  that  where 
the  offence  was  committed,  need  not  all^  that  the  prisoner  was 
in  custody  in  the  county  where  the  indictment  was  round.  R.  v, 
Whiley,  1  C.  &  K.  160,  47  E.  C.  L.;  2  Moo.  a  C.  186.  In  the 
marginal  note  of  this  case,  given  in  2  Moo.  C.  C.  the  word  ''not''  is 
omitted,  and  it  is  in  other  respects  erroneously  reported.  P^  Parke^ 
B.,  in  R.  V.  Smvthies,  1  Den.  C.  C.  R  499. 

Under  the  former  law  the  offence  of  bigamy  was  not  committed  if 
the  second  marriage  took  place  out  of  the  jurisdiction  of  the  criminal 
courts  of  this  country  ;  1  Hale,  P.  C.  692 ;  1  East,  P.  C.  645,  But 
by  the  present  statute  this  is  specially  provided  for. 

A  British  subject  resident  in  England  married  a  second  wife  in  the 
lifetime  of  the  first ;  both  marriages  took  place  in  Scotland ;  it  was 
held  that  he  might  be  indicted  and  convicted  of  bigamy  in  England. 
R.  V.  Toppii^,  25  L.  J.,  M.  C.  72. 

Proof  in  deflmoe  under  the  exceptions.    The  prisoner  may  prove 

^  A  man  who  in  good  fiiith  marries  and  cohabits  with  a  woman  whose  husband  has 
remained  absent  for  more  than  seven  yearn  together,  without  being  heard  from,  and  U 
believed  by  both  parties  to  be  dead,  cannot  oe  convicted  of  the  crime  of  adnlteiy 
therefor,  although  m  fact  her  husband  is  still  living.  Commonwealth  «.  Thompson, 
6  Allen.  591.    8. 

'  Bigamy  is  not  punishable  as  an  offence  when  the  second  marriaoe  took  place  out 
of  the  State,  though  the  husband  b'*oiis;ht  his^  second  wife  here  and  lived  with  her. 
People  V.  Moahei,  2  Ptek  C.  B.  195.    A 
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*un<]cr  the  first  exception  in  the  statute  that  he  or  she  is  not  a  ri^oA\ 
subject  of  her  majesty,  and  that  the  second  marriage  was  not  1- 
oontracted  in  England  or  Ireland. 

Secondly,  the  prisoner  may  prove  that  the  other  party  to  the  first 
marriage  hlis  been  continually  absent  from  home  for  the  space  of  seven 
years  last  past,  and  ^vas  not  known  to  be  living  within  that  time.  The 
question,  whether  a  prisoner,  setting  up  this  defence,  ought  to  show 
that  he  has  used  reasonable  diligence  to  inform  himself,  as  to  the  other 
party  being  alive,  and  whether,  if  he  neglects  the  palpable  means  of 
availing  himself  of  such  information,  he  will  stand  excused,  was,  until 
lately,  an  undecided  point  {See  R.  v.  CuUen,  9  C.  &  P.  681,  36  E. 
C  L. ;  R.  V.  Jones,  Carr.  &  M.  614, 41  E.  C.  L. ;  R.  v.  Briggs,  Dears. 
&  B.  C.  C  98.)  But  where  the  wife  was  absent  for  seven  years,  it 
was  decided  that  the  burden  of  proving  that  the  prisoner  did  know 
that  his  wife  was  alive  within  the  seven  years  is  on  the  prosecution, 
and  that  in  the  absence  of  evidence  to  that  efiect,  he  must  be  acquitted. 
R.  V.  Curgerwen,  ante,  p.  340.  The  mere  fact  that  there  are  no  cir- 
cumstances leading  to  the  inference  that  the  absent  party  has  died, 
does  not  raise  a  presumption  of  law  that  such  party  is  alive.  The 
prosecution  must  satisfy  the  jury  that  as  a  matter  of  fact  such  party  is 
alive,  and  it  is  a  question  entirely  for  them.  Where  the  only  evidence 
is  that  the  party  was  alive  more  than  seven  years  ago,  then  there  is  no 
question  for  the  jury,  and  it  is  a  presumption  of  law  that  he  is  dead. 
R.  V.  Lumley,  L.  R.  1  C.  C.  R.  196 ;  38  L.  J.,  M.  C.  86. 

It  is  submitted  that  it  is  good  defence  that  ii^e  prisoner  at  the  time 
of  the  second  marriage  honestly  and  bond  fide  believed  that  his  first 
wife  was  dead,  and  nad  reasonable  grounds  for  so  believing.  Per 
Cleasby,  B.,  inR.  v.  Hoxton,  11  Cox,  C.  C.  670,  following  Martin,  B., 
in  R.  V.  Turner,  9  Cox,  C.  C.  145  ;  but  although  these  two  decisions 
were  cited,  Brett,  J.,  after  consulting  Willes,  J.,  decided  the  contrary  in 
R.  V.  Gibbons,  12  Cox,  C.  C.  237  ;  and  see  R.  t?.  Jones,  11  Cox,  C.  C. 
R.  358.  In  the  case  of  R.  v.  Moore,  reported  in  13  Cox,  C.  C.  544, 
tried  at  Lincoln  before  Mr.  Justice  Denman,  the  learned  judge,  after 
taking  time  to  consider  the  above  authorities,  and  after  consulting 
Amphlett,  J.  A.,  said,  that  if  he  had  intended  to  inflict  any  punishment 
he  should  reserve  a  case ;  and  that  he  and  his  brother  judge  were  of 
opinion  that  a  reasonable  belief  was  a  good  defence.  In  this  case  evi- 
dence was  given  of  a  letter  having  been  received  announcing  the  death 
of  the  prisoner's  first  husband.  In  a  still  more  recent  case  (Reg.  v. 
Bennett,  14  Cox,  C.  C.  45),  Bramwell,  L.  J.,  ruled  the  other  way ; 
but  it  should  be  noticed  that  the  case  R^.  v.  Moore,  sup^ay  was  not 
cited,  and  the  prisoner  was  also  found  guilty  of  forgery  and  false  pre- 
tences, so  that  no  doubt  his  belief  on  the  subject  of  his  first  wife's  death 
did  not  appear  to  be  very  material.  It  is  immaterial  for  how  long  or 
how  short  a  time  the  first  wife  has  been  absent,  except  in  so  far  as 
length  of  absence  may  tend  to  show  the  reasonableness  of  the  belief. 
It  is  remarkable  that  in  the  elaborate  judgment  of  Brett,  J.  A.,  in  R. 
V.  Prince  {ante,  tit.  '^Abduction"),  in  which  he  maintained  the  doctrine 
actus  nan  fadt  reum  nm  mens  mi  rea,  that  learned  judge  does  not 
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allude  to  his  reported  mling  in  R.  t?.  Oibbons,  mmra.  The  doctrine 
^ould  seem  to  be  even  more  applicable  in  the  latter  case,  because 
the  act  of  marriage  is  in  itself  innocent,  but  in  abduction  the  act 
itself  is  wrong.  It  has  been  suggested^  however,  that  in  B.  v.  Gibbons 
it  was  not  clearly  shown  that  the  prisoner  reasonably  believed  in  the 
♦^^91  *^^^^\  but  it  seems  slie  was  simply  ignorant  on  the  subject. 
'^^J  See  Dig.  of  Crim.  Law,  p.  21,  Sir  J.  F.  Stephen. 
The  third  exception  is,  where  the  party,  at  the  time  of  the  second 
marriage,  has  been  divoroed  fiom  the  Wd  of  the  first  marriage.  The 
words  of  the  1  Jac.  1,  c.  11  (repealed),  were  "divorced  by  the  sentence 
of  any  ecclesiastical  court,''  and  were  held  to  extend  to  a  divorce  d 
mensd  d  thoro.  1  Hale,  P.  C.  694;  4  Bl.  Com.  164 ;  1  East,  P.  C. 
467.  But  now  a  divorce  d,  vincuh  matrimonii  must  be  proved.  It  is  not 
always  suiBcient  to  prove  a  divorce  out  of  England,  where  the  first 
marriage  was  in  this  country.  The  prisoner  was  indicted  for  bigamy 
under  the  statute  of  1  Jac.  1,  c.  11  (repealed).  It  appeared  that  he 
had  been  married  in  England,  and  that  he  went  to  Scotland,  and  pro- 
cured there  a  divorce  d  vinculo  matrimonii^  on  the  ground  of  adultery, 
before  his  second  marriage.  This,  it  was  insisted,  for  the  prisoner, 
was  a  good  defence  under  the  third  exception  in  the  statute  of  1  Jac. 
1;  but,  on  a  case  reserved,  the  Judges  were  unanimously  of  opinion 
that  no  sentence  or  Act  of  any  foreign  country  could  dissolve  an  Eng- 
lish marriage  d  vmcido  nuUrimomij  for  ground  on  which  it  was  not 
liable  to  be  dissolved  d  vinculo  mairirnonii  in  England,  and  that  no 
divorce  of  an  ecclesiastical  court  was  within  the  exception  in  sect  3  of 
1  Jac.  1,  unless  it  was  the  divorce  of  a  court  within  the  limits  to  which 
the  1  Jac.  1  extends.     R.  v.  LoUey,  Russ.  &  Ry.  237. 

The  fourth  exception  is,  where  the  former  marriage  has  been  de- 
clared void  by  the  sentence  of  any  court  of  competent  jurisdiction. 
The  words  in  the  statute  of  1  Jac.  1,  c.  11  (repealed),  were,  ''by  sea* 
tence  in  the  ecclesiastical  court  ;'^  and  under  these  it  was  held  that  a 
sentence  of  the  spiritual  court  against  marriage,  in  a  suit  of  jactitation 
of  marriage,  was  not  conclusive  evidence,  so  as  to  stop  the  counsel  for 
the  crown  from  proving'  the  marriage,  the  sentence  having  decided  on 
the  validitv  of  the  marriage  only  collaterally,  and  not  directly. 
Duchess  o^  Kingston's  case,  11  St  Tr.  262,  fo.  ed.;  20  How.  St  Tr. 
355 ;  1  Leach,  146.^ 

^  On  an  indictment  for  bigamy,  evidenoe  that  the  defendant's  marriage  with  tho 
second  wife  had  not  been  consummated  by  carnal  knowledge  of  her  body,  is  inelevaiit. 
State  V.  FkOtenon,  2  Ired.  346.    & 


BBIBEBT.  471 


•BBIBEBT.  [*343 


Natare  of  the  offence '"^ 

Bribery  at  eleotiomi  for  memben  of  parliament     •       •       •       «  843 

Bribery  in  other  oasee         ••••••••,       348 


Katore  of  the  offenoe.  Bribery  is  a  misdemeanor  punishable  at 
oammon  law.  Bribery  in  strict  sense,  says  Hawkins,  is  taken  for  a 
great  misprision  of  one  in  a  judicial  place,  taking  any  valuable  thing 
except  meat  and  drink  of  small  value  of  any  man  who  has  to  do  before 
him  in  any  way,  for  doing  his  office,  or  by  color  of  his  office.  In  a 
large  sense,  it  is  taken  for  the  receiving  or  offering  of  any  undue  re- 
ward by  or  to  any  person  whomsoever,  whose  ordinary  profession  or 
business  relates  to  the  administration  of  justice,  in  order  to  indine 
him  to  do  a  thing  against  the  known  rules  of  honesty  and  integrity. 
Also  bribery  sometimes  signifies  the  taking  or  giving  a  reward  for 
offices  of  a  public  nature.    Hawk.  P.  C.  b.  1,  a  67,  ss.  1,  2,  3. 

An  attempt  to  bribe  is  a  misdemeanor,  as  much  as  the  act  of  suc- 
cessful bribery,  as  where  a  bribe  is  offered  to  a  judge,  and  reAised  by 
him.  3  Inst.  147.  So  it  has  been  held,  tliat  an  attempt  to  bribe  a 
cabinet  minister,  tot  the  purpose  of  procuring  an  office,  is  a  misde- 
meanor. Yaughan's  case,  4  Burr.  2494.  So  an  attempt  to  bribe,  in 
the  case  of  an  election  to  a  corporate  office,  is  punishable.  Plumpton's 
case,  2  Ld.  Kaym,  1377. 

Bribery  at  eleotiona  for  members  of  parliament.  By  the  Cor- 
rupt Practices  Prevention  Act,  1883  (46  &  47  Vict  c.  51,  s.  1)  :— 

(1.)  Any  person  who  corruptly  by  himself  or  by  any  other  person, 
either  before,  during,  or  after  an  election,  directly  or  indirectly  gives 
or  provides,  or  pays  wholly  or  in  part  the  expense  of  giving  or  pro- 
viding, any  meat,  drink,  entertainment  or  provision  to  or  for  any 
person,  for  the  purpose  of  corruptly  influencing  that  person  or  any 
other  person  to  give  or  refrain  from  giving  his  vote  nt  the  election,  or 
on  account  of  such  person  or  any  other  person  having  voted  or  re- 
frained from  voting,  or  being  about  to  vote  or  refrain  n*om  voting  at 
such  election,  shall  be  guilty  of  treating. 

(2.)  And  every  elector  who  corruptly  accepts  or  takes  any  such  meat, 
drink,  entertainment  or  provision  shall  also  be  guilty  of  treating. 

Sect.  2.  Every  person  who  shall  directly  or  indirectly,  by  himself, 
or  by  any  other  person  on  his  behalf,  make  use  of  or  threaten  to  make 
use  of  any  force,  violence,  or  restraint,  or  inflict  or  threaten  to  inflict, 
by  himself  or  by  any  other  person,  any  temporal  or  spiritual  injury, 
damage,  harm,  or  loss  upon  or  against  any  person  in  order  to  induce 
or  compel  such  person  to  vote  or  refrain  fix>m  voting,  or  on  account 
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of  such  person  having  voted  or  refrained  from  voting  at  any  election, 
or  who  shall  by  abduction^  duress,  or  any  fraudulent  device  or  con- 
trivance impede  or  prevent  the  free  exercise  of  the  franchise  of  any 
*^44l  *^^^^^^9  ^^  shall  thereby  compel,  induce,  or  prevail  upon  any 
J  elector  either  to  give  or  to  refrain  from  giving  his  vote  at  any 
election,  shall  be  guilty  of  undue  influence. 

Sect.  3.  The  expression  "  corrupt  practice,''  as  used  in  this  Act,  means 
any  of  the  following  offences,  namely,  treating  and  undue  influence  as 
defined  by  this  Act,  and  bribery,  and  personation,  as  defined  by  the 
enactments  set  forth  in  Part  III.  of  the  Third  Schedule  to  this  Act, 
and  aiding,  abetting,  counselling,  and  procuring  the  commission  of  the 
offence  oi  personation,  and  every  offence  which  is  a  corrupt  practice 
within  the  meaning  of  tliis  Act  shall  be  a  corrupt  practice  within  the 
meaning  of  the  Parliamentary  Elections  Act,  1868.     The  principal 
enactment  referred  to  in  the  above  section  as  being  contained  in  Part 
III.  of  the  Third  Schedule  is  the  17  &  18  Vict.  c.  102,  which  by 
sect  2  defines  the  offence  of  bribery,  and  enacts  that  the  following 
persons  shall  be  deemed  guilty  of  bribery.    1.  Every  person  who  shalL 
directly  or  indirectly,  by  himself,  or  by  any  other  person  on  his  behalf 
give,  lend,  or  agree  to  give  or  lend,  or  shall  ofler,  promise,  or  promise  to 
procure,  any  money  or  valuable  consideration,  to  or  for  any  voter,  or  to 
or  for  any  person  on  behalf  of  any  voter,  to  or  for  any  other  person, 
in  order  to  induce  any  voter  to  vote,  or  refrain  from  voting,  or  shall 
corruptly  do  any  such  act  bs  aforesaid,  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  election ;  2.  Every  person  who 
shall,  directly  or  indirectly,  by  himself  or  by  any  other  person  on  his 
behalf,  give  or  procure,  or  agree  to  give  or  procure,  or  ofier,  promise,  or 
promise  to  procure  or  to  endeavor  to  procure,  any  office,  place,  or  employ- 
ment to  or  for  any  voter,  or  to  or  for  any  person  on  behalf  of  any  voter, 
or  to  or  for  any  other  person  in  order  to  induce  such  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  aforesaid,  on 
account  of  any  voter  having  voted  or  refrained  from  voting  at  any  dec- 
tion;  3.  Everyper8onwhoshall,directlyorindirectly,bynimself  or  by 
any  other  person  on  his  behalf,  make  Any  such  gifl,  loan,  ofler,  promise, 
procurement,  or  agreement,  as  aforesaid,  to  or  for  any  person,  m  order 
to  induce  such  person  to  procure,  or  endeavor  to  procure,  the  return 
of  any  person  to  serve  in  parliament,  or  the  vote  of  any  voter  at  any 
election ;  4.  Every  person  who  shall,  upon  or  in  consequence  of  any 
such  gift,  loan,  offer,  promise,  procurement,  or  agreement,  procure  or 
engage,  promise,  or  endeavor  to  procure,  the  return  of  any  person  to 
serve  in  parliament,  or  the  vote   of  any  voter  at  any  election ;    5. 
Every  person  who  shall   advance  or  pay,  or  cause  to  be  paid,  any 
money  to  or  to  the  use  of  any  other  person,  with  the  intent  that  sucii 
money  or  any  part  thereof  shall  be  expended  in  bribery  at  any  elec- 
tion, or  who  shall  knowingly  pay  or  cause  to  be  paid  any  money  to 
any  person  in  discharge  or  repayment  of  any  money  wholly  or  in  part 
expended  in  bribery  at  any  election.     (The  concluoing  portion  of  the 
above  section  provided  for  the  punishment  of  persons  guilty  of  any 
of  the  above  offences.    This  portion  of  the  section  has  been  repealed. 
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and  the  punishment  is  given  by  s.  6  of  the  Corrupt  Practices  Preven- 
tion Act,  1883,  infra.^ 

By  s.  3  of  the  17  <k  18  Vict.  c.  102,  the  following  persons  are  also 
to  be  deemed  guilty  of  bribery  : — 1.  Every  voter  who  shall,  before  or 
during  any  election,  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  receive,  agree,  or  contract  for  any  money,  gift, 
loan,  or  valuable  consideration,  office,  place,  or  employment,  for 
himself  or  for  any  other  person,  for  voting  or  agreeing  to  vote,  or  for 
*refraining  or  agreeing  to  refrain  from  voting  at  any  election  ;  r*o4/t 
2.  Eveiy  person  who  shall,  after  any  election,  directly  or  in-  L 
directly,  by  himself  or  by  any  other  person  on  his  behalf,  receive  any 
money  or  valuable  consideration  on  account  of  any  person  having  voted 
or  retrained  from  voting,  or  having  induced  any  other  person  to  vote 
or  refrain  from  voting,  at  any  election. 

By  sect.  10,  no  indictment  for  bribery  or  undue  influence  shall  be 
triable  before  any  court  of  quarter  sessions.  This  Sjection  is  extended 
to  prosecutions  on  indictment  for  the  offences  of  corrupt  practices 
within  the  meaning  of  the  46  &  47  Vict.  c.  51,  by  sec.  53. 

In  R.  V.  Leatham,  3  L.  T.  504 ;  3  L.  T.  777 ;  30  L.  J.,  Q.  B.  205, 
many  questions  were  raised  upon  this  act  of  parliament.  The  defend- 
ant was  indicted  for  having  on  the  26th  of  April,  1859,  paid  to  one 
T.  G.  money  with  the  intent  that  it  should  be  applied  in  bribery  at  an 
election.  There  were  several  other  counts  in  which  the  defendant  was 
charged  with  actual  bribery  of  several  persons  named  in  those  bounts. 
The  defendant  was  found  guilty  generally.  Upon  a  motion  for  a  new 
trial,  it  was  objected  that  the  onence  was  committed,  if  at  all,  more 
than  a  year  before  the  filing  of  the  information,  and  issuing  the  pro- 
cess on  it.  With  respect  to  this  objection,  the  Court  of  Queen's  Bench 
said  that,  as  it  was  upon  the  recora,  advantage  could  be  taken  of  it  in 
arrest  of  judgment,  or  by  writ  of  error,  and  they  would  not  interfere ; 
but  a  strong  opinion  was  caressed  that  sect  14  did  not  apply  to  crimi- 
nal pixxjeedings,  but  only  to  the  recovery  of  a  penalty  or  forfeiture  in 
a  civil  suit.  The  second  objection  was  that  as  the  defendant  was  found 
guilty  upon  the  first  count,  he  could  not  also  be  guilty  of  the  offences 
charged  in  the  other  counts,  as  it  appeared  that  there  was  but  one  act, 
namely,  the  payment  of  the  money  by  the  prisoner  to  the  agent,  but 
the  court  thought  that  this  objection,  if  available  at  all,  was  only  avail- 
able at  the  trial  by  application  to  compel  the  prosecutor  to  elect  upon 
which  of  the  charges  he  would  proceea  ;  and  the  court  said  that  it  was 
quite  possible  that  one  act  might  produce  several  distinct  offences.  The 
tnird  objection,  that  as  it  appeared  from  the  evidence  that  the  defend- 
ant had  paid  the  money  to  T.G.,  and  T.  G.  had  employed  subordinate 
agents  to  bribe,  the  defendant  could  not  be  found  guilty  of  having  bribed 
the  voters  himself.  But  the  court  thought  that  bribing  by  an  agent  was 
the  same  thing  as  bribing  directly.  (See  now,  howevelfs.  51  of  die  46  & 
47  Vict  c.  51,  infra.)  At  alater  stage  of  the  proceedings  in  the  same 
case,  it  was  held  that,  because  the  defendant  had,  at  the  inquiry  before 
the  commissioners  into  the  proceedings  at  his  election,  stated  the  sub- 
stance of  two  letters  between  himself  and  one  W.,  which  were  after- 
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wards  produced  before  the  oommissioDers  on  their  demand^  these  letters 
were  not  thereby  rendered  inadmissible  against  him  on  an  indictment 
for  bribery,  under  the  proviso  to  the  15  &  16  Vict  c.  57,  s.  8, 

By  the  Corrupt  Practices  Act,  1883,  Sect  6,  ^1.)  A  person  who 
commits  any  corrupt  practice  other  than  personation,  or  aiding,  abet- 
ting, counselling,  or  procuring  the  commission  of  the  offence  of  pereo- 
nation,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  on  indict- 
ment, shall  be  liable  to  be  imprisoned,  with  or  without  hard  labor,  for 
a  term  not  exceeding  one  year,  or  to  be  fined  any  sum  not  exceeding 
two  hundred  pounds. 

(Sub-s.  2.)  A  person  who  commits  the  offence  of  personation,  or  of 
aiding,  abetting,  counselling,  or  procuring  the  commission  of  that 
offence,  shall  be  guilty  of  felony,  and  any  person  convicted  thereof  on 
±oAt»-\  '''indictment  shall  be  punished  by  imprisonment  for  a  term  not 
^^^ J  exceeding  two  years,  together  with  M  labor. 

(Sub-ss.  3  and  4.)  JPersons  so  convicted  are  subject  to  certain  inca- 
pacities. 

Sect  50  of  the  Corrupt  Practices  Prevention  Act,  1883,  provides 
for  the  removal  of  proceedings  in  certain  cases  to  the  Central  Crimi- 
nal Court  or  the  Royal  Courts  of  Justice. 

Sect.  51.  (1.)  A  proceeding  against  a  person  in  respect  of  the  offence 
of  a  corrupt  or  illegal  practice  or  any  other  offence  under  the  Corrupt 
Practices  Prevention  Acts  or  this  Act  shall  be  commenced  within  one 
year  after  the  offence  was  committed,  or,  if  it  was  committed  in  refer- 
ence to  an  election  with  respect  to  which  an  inquiry  is  held  bv  election 
commissioners,  shall  be  commenced  within  one  year  after  the  offence 
was  committed,  or  within  three  montbs  aft;er  the  report  of  such  com- 
missioners is  made,  whichever  period  last  expires,  so  that  it  be  com- 
menced within  two  years  after  the  offence  was  committed,  and  the  time 
so  limited  by  this  section  shall,  in  the  case  of  any  proceeding  under 
the  Summary  Jurisdiction  Acts  for  any  such  offence,  whether  before 
an  election  court  or  otherwise,  be  substituted  for  any  limitation  of  time 
contained  in  the  last-mentioned  Acts. 

(2.)  For  tiie  purposes  of  tills  section  tiie  issue  of  a  summons,  wai^ 
rant,  writ,  or  otiier  process  shall  be  deemed  to  be  a  commencement  of 
a  proceeding,  where  the  service  or  execution  of  the  same  on  or  against 
the  allied  offender  is  prevented  by  the  absconding  or  concetmnent 
or  act  of  the  allied  offender,  but  save  as  aforesaid  the  service  or  execu- 
tion of  the  same  on  or  against  the  allied  offender,  and  not  the  issue 
thereof,  shall  be  deemed  to  be  the  commencement  of  the  proceeding. 

Sect  52.  Any  person  charged  with  a  corrupt  practice  may,  if  the 
circumstances  warrant  such  finding,  be  found  guil^  of  an  Ulcgal  prac- 
tice (which  offence  shall  for  that  purpose  be  an  indictable  offence),  and 
any  person  charged  with  an  ill^al  practice  may  be  found  guilty  of 
tliat  offence,  UOTwitiistanding  mat  the  act  constituting  the  offence 
amounted  to  a  corrupt  practice,  and  a  person  charged  witii  illegal  pay- 
ment, employment,  or  hiring,  may  be  found  guilty  of  that  offence^ 
notwithstanding  that  the  act  constituting  the  offence  amounted  to  a 
corrupt  or  ill^J  practice. 
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Sect  53.  (1)  Sections  ten,  twelve,  and  thirteen  of  the  Corrupt 
Practices  Prevention  Act,  1854  (17  &  18  Vict,  a  102),  and  section 
six  of  the  Corrupt  Practices  Prevention  Act,  1863  (26  &  27  Vict  c. 
29),  (which  relate  to  prosecutions  for  bribery  and  other  offences  under 
those  Acts),  shall  extend  to  auy  prosecution  or  indictment  for  the 
offence  of  any  corrupt  practice  within  the  meaning  of  this  Act,  and  to 
any  action  for  any  pccuniaiy  forfeiture  for  an  offence  under  th^s  Act, 
in  like  njanner  as  if  such  offence  were  bribery  within  the  meaning  of 
those  Acts,  and  such  indictment  or  action  were  the  indictment  or 
action  in  those  sections  mentioned,  and  an  order  under  the  said  sec- 
tion ten  may  be  made  on  the  defendant ;  but  the  Director  of  Public 
Prosecutions  or  any  person  instituting  any  prosecution  in  his  behalf, 
or  by  direction  of  an  election  court  shall  not  be  deemed  to  be  a 
private  prosecutor,  nor  required  under  the  said  sections  to  give  any 
security. 

(2.)  On  any  prosecution  under  this  Act,  whether  on  indictment 
or  summarily,  and  whether  before  an  election  court  or  otherwise, 
and  in  any  action  for  a  pecuniary  forfeiture  under  this  Act,  the 
^person  prosecuted  or  sued,  and  the  husband  or  wife  of  such  r«Q4'7 
person  may,  if  he  or  she  think  fit,  be  examined  as  an  ordinary  ^ 
witness  in  the  case,   t 

(3.)  On  any  such  prosecution  or  action  as  aforesaid  it  shall  be  suffi- 
cient to  allege  that  the  person  charged  was  guilty  of  an  illegal  practice, 
payment,  employment,  or  hiring  within  the  meaning  of  this  Act,  as 
the  case  may  be,  and  the  certificate  of  the  returning  officer  at  an  elec- 
tion, that  the  election  mentioned  in  the  certificate  was  duly  held,  and 
that  the  person  named  in  the  certificate  was  a  candidate  at  such  elec- 
tion, shall  be  sufficient  evidence  of  the  fiicts  therein  stated. 

Sect  5^.  (2.)  ^he  enactments  relating  to  charges  before  justices 
against  persons  for  indictable  offences  shful,  so  far  as  is  consistent  with 
the  tenor  thereof,  apply  to  every  case  where  an  election  court  orders  a 
person  to  be  prosecutea  on  indictment  in  like  manner  as  if  the  court 
were  a  justice  of  the  peace. 

By  sect.  56  the  jurisdiction  of  tiie  High  Court  may  be  exercised  by 
a  judge  or  master  in  certain  cases. 

By  sect.  57  (1.),  the  duties  of  the  director  of  public  prosecutions  are 
defined.  By  sub-s.  2,  subject  to  the  provisions  of  this  Act,  the  costs 
of  any  prosecution  on  indictment  for  any  offence  punishable  under  this 
Act,  whether  by  the  director  of  public  prosecutions  or  his  representa- 
tive, or  by  any  other  person,  shall  so  &r  as  they  are  not  paid  by  the 
defendant  be  paid  in  hke  manner  as  costs  in  the  case  of  a  prosecution 
for  felony  are  paid. 

By  sect  58  (1.),  provision  is  made  for  costs  other  than  costs  of  a 
prosecution  on  indictment 

(2.)  Where  any  costs  or  other  sums  are  under  the  order  of  an  elec- 
tion court  or  otherwise  under  this  Act,  to  be  paid  by  any  person,  those 
costs  shall  be  a  simple  contract  debt  due  from  such  person  to  the 
person  or  persons  to  whom  they  are  to  be  paid,  and  if  payable  to  the 
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Commissioners  of  Her  Majesty's  Treasury  shall  be  a  debt  to  Her 
Majesty,  and  in  either  case  may  be  recovered  accordingly. 

The  Corrupt  Practices  Act,  1883  (46  &  47  Vict  c.  51),  contains 
many  provisions  respecting  corrupt  and  ill^al  practices  at  elections 
which  are  punishable  upon  summary  conviction  before  the  election 
court,  and  therefore  do  not  come  wi&in  scope  of  the  present  work. 
By  a  proviso  to  s.  43  in  the  case  of  corrupt  practices  the  defendant 
has  an  option  of  being  tried  by  a  jury,  and  by  sub-s.  (5)  he  is  then 
triable  upon  indictment,  and  it  is  presumed  is  liable  to  the  punish- 
ments provided  in  s.  6. 

By  the  Ballot  Act  ^35  &  36  Vict  c.  33,  s.  25),  and  the  Municipal 
Corporations  Act  (45  6d  46  Vict  c.  50),  Part  IV.,  certain  disqualifica- 
tions and  penalties  are  affixed  to  candidates  and  voters  guilty  of  cor- 
rupt practices,  which  by  the  interpretation  clause  means  bribery,  treat- 
ing, undue  influence,  or  personation,  as  described  in  the  Corrupt 
Practices  Act,  1883;  and  by  s.  78  of  tie  Municipal  Corporations  Act, 
1882,  a  person  guilty  of  a  corrupt  practice  at  a  municipal  election 
shall  be  liable  to  the  like  actions,  prosecutions,  penalties,  forfeitures, 
and  punishments  as  if  the  corrupt  practice  had  oeen  committed  at  a 
parliamentary  election.  The  expenses  of  the  prosecution  are  provided 
for  in  the  case  of  municipal  elections  by  s.  <64  of  the  Municipal 
Corporations  Act  In  the  Ballot  Act  there  appears  to  be  no  provision 
for  the  expenses  of  prosecutions  for  cornipt  practices  other  than 
personation  (see  pod,  '^ False  Personation*');  but  the  expenses  of 
**i48l  *pr^secutions  for  corrupt  practices  under  the  17  &  18  Vict  c. 
-I  102,  are  provided  for  by  sect.  10  of  that  Act. 

Bribery  at  elections  for  members  of  parliament  is  also  an  offence  at 
Common  law,  punishable  by  indictment  or  information,  and  it  was 
held  that  the  statute  2  Geo.  2,  c.  24,  which  imposes  a  penalty  upon 
such  offence  did  not  affect  that  mode  of  proceeding.  R.  v.  Pitt,  3 
Burr.  1339 ;  1  W.  Bl.  380.  The  following  cases  were  decided  before 
the  recent  statutes.    Where  money  is  given  it  is  bribery,  although  the 

rty  giving  it  take  a  note  from  the  voter,  giving  a  counter  note,  to 

eliver  up  the  first  note  when  the  elector  has  voted.  Sulston  v,  Norton, 

3  Burr.  1235;  1  W.  Bl.  317.    So  also  a  wager  with  a  voter,  that  he 

will  not  vote  for  a  particular  person.    Loffl;,  652;  Hawk.  P.  C.  b.  1, 

c  67,  s.  10  (n). 

Where  a  voter  received  money  after  an  election  for  having  voted  for 
a  particular  candidate,  but  no  agreement  for  any  such  payment  was 
made  before  the  election,  it  was  held  not  to  be  an  offence  within  the 
2  Geo.  2,  c.  24,  s.  7  (repealed).  Lord  Huntingtower  v.  Gardiner,  1 
B.  &  C.  297,  8  E.  C.  L. 

As  to  the  payment  of  the  travelling  expenses  of  voters,  see  1  Russ, 
Cri.  321, 5th  ed. ;  the  cases  there  cited ;  Cooper  i;.  Slade,  25  L.  J.,  Q.  B. 
324;  and  46  &  47  Vict.  c.  51,  ss;  13—23,  48. 

By  the  31  &  32  Vict  c.  125,  s.  17,  on  the  trial  of  an  election  petition^ 
unless  the  judge  otherwise  directs,  evidence  of  corrupt  pradaoes  may 
be  given  before  proof  of  agency. 
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Bribery  in  other  oases. .  As  to  the  offenoe  of  attempting  to  bribe 
officers  of  justioe,  see  1  Ross.  Cr.  309,  5th  ed.*  See  also  tit.  "  Offices," 
posL    See  also  tit.  ^'  Elections,"  posL 

26  &  27  Vict.  c.  29,  s.  6,  enacts :  ^^  In  any  indictment  or  informa- 
tion for  bribery  or  undue  influence,  and  in  any  action  or  proceeding 
for  any  penalty  for  bribery,  treating,  or  undue  influence,  it  shall  to 
sufficient  to  alle^  that  the  defendant  was,  at  the  election  at  or  in  con- 
nection with  which  the  ofience  is  intended  to  be  alleged  to  have  been 
committed,  guilty  of  bribery,  treating,  or  undue  influence,  as  the  case 
may  require;  and  in  any  criminal  or  civil  proceedings  in  relation  to 
any  such  ofience,  the  certificate  of  the  returning  officer  in  this  behalf 
shall  be  sufficient  evidence  of  the  due  holding  of  the  election  or  of  any 
person  therein  named  havine  been  a  candidate  thereat 

See  Keed  v.  Lamb,  6  H.  &  N.  75,  a  case  decided  before  the  passing 
of  this  Act;  R.  v.  Varle,  6  Cox,  C.  C.  470,  a  case  of  an  indictment 
for  personating  a  voter  at  an  election;  and  R.  v.  Clarke,  1  F.  <&  F. 
654. 

^  An  indictment  for  attempting  to  bribe  a  juror  is  sustained  by  proof  of  an  ofier 
of  serrioes  made  to  the  juror.  A  writing  containing  the  ofier  is  admiasibie  in  evi- 
dence. Garuthers  v.  State,  74  Ala.  406.  Where  the  grand  jury  has  been  improperly 
faifluenoed,  upon  evidence  thereof  the  indictment  will  be  set  aside.  People  v. 
Sellick,  4  N.  Y.  Grim.  Bep.  329.  Their  affidavits  that  thev  were  not  influenced  are 
•  ^      ihto.    Id. 
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Indietmeni  fbr  not  repatrfaiff •       t       •  S49 

Proof  of  bridge  being  a  pabfie  bridge      •#••••  S49 

fiUghway  at  each  end     .•••••••  851 

Dedication  of  a  bridge  to  the  pnblie        ...,••  852 

Proof  of  the  bridse  being  out  of  repair       ...«••  862 

Proof  of  the  liabuity  of  the  defendants— «t  common  law       •       •  852 

New  bridges •  853 

Public  companies 854 

IndividualB •       •  855 

Proof  in  defence — ^br  counties •       •  856 

By  minor  districts  or  indii^nals         •       •       •       •       •  856 

Bt  corporations  ...••••••  356 

Venue  and  Trial 856 

Maliciously  pulling  down  bridges 857 

New  trial 857 

Indiotment  for  not  repairing.  Upon  an  indictment  for  a  nni- 
sance  to  a  public  bridge^  whether  bj  obfitructin^  or  neglecting  to  repair 
ity  the  prosecutor  must  prove,  first,  that  the  bridge  in  question  is  a 
public  bridge ;  and  secondly,  that  it  has  been  obstructed  or  permitted 
to  be  out  of  repair ;  and,  in  the  latter  case,  the  liability  of  the  defend- 
ants to  repair. 

Proof  of  the  bridge  being  a  public  bridge.  A  distinction  be- 
tween a  public  and  a  private  brid^  is  taken  in  the  2nd  Institute,  p. 
701,  ana  made  to  consist  principally  in  a  public  bridge  being  built  for 
the  common  good  of  all  the  subjects,  as  opposed  to  a  bridge  made  for 
private  purposes,  and  though  the  words  '^ public  bridges"  do  not 
occur  in  the  22  Hen.  8,  a  5  (called  the  statute  of  bridges),  yet  as  that 
statute  empowers  the  Justices  of  the  peace  to  inquire  of  '^  all  mann^ 
of  annoyances  of  bridges  broken  in  the  highways/^  and  applies  to 
bridges  of  that  description,  in  all  its  subsequent  provisions,  it  may  be 
inferred  that  a  bridge  in  a  highway  is  a  public  bridge  for  all  purposes 
of  repair  connected  with  that  statute.  1  Kuss.  Cn.  530,  5th  ed.  A 
public  bridge  may  be  defined  to  be  such  a  bridge  as  all  His  Majesty's 
subjects  have  usea  freely  and  without  interruption,  as  of  right,  for  a 
period  of  time  competent  to  protect  themselves,  and  all  who  should 
thereafter  use  them,  frpm  being  considered  as  wrongdoers,  in  respect 
of  such  use,  in  any  mode  of  proceeding,  civil  or  criminal,  in  which 
the  l^Iity  of  such  use  may  be  questioned.  Per  Lord  EUenborough, 
R.  V.  Inhab.  of  Bucks,  12  East,  204.  With  regard  to  bridges  newly 
erected,  the  general  rule  is,  that  if  a  man  builds  a  bridge,  and  it  be- 
comes useful  to  the  county  in  general,  it  shall  be  deemed  a  pnblie 
bridge  (but  see  the  regulations  prescribed  by  the  43  Geo.  3,  a  69, 
B.  6,  post,  p.  354),  and  the  county  shall  repair  it.  But  where  a  man 
♦^601  *^'^^^^  *  bridge  for  his  own  private  benefit,  although  the  pub- 
-l  lie  may  occasionally  participate  with  him  in  the  use  of  it  yet. 
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it  does  not  become  a  public  bridge.  R.  v.  Inhab.  of  Bucks^  12  East^ 
203,  204.  Though  it  is  otherwise  if  the  public  have  constantly  used 
the  bridore,  and  treated  it  as  a  public  bridge.  R.  v.  Inhab.  of  Glamor- 
gan, 2  TSast,  356  (n).  Where  a  miller,  on  deepening  a  ford  through 
which  there  was  a  public  highway,  built  a  bridge  over  it  which  the  pub- 
lic used,  it  was  held  that  the  county  was  bound  to  repair.  R.  v,  Innab. 
of  Kent,  2  M.  &  S.  513.  A  question  has  sometimes  arisen  whether 
arches  adjacent  to  a  bridge,  and  under  which  there  is  passage  for 
water  in  times  of  flood,  are  to  be  considered  either  as  forming  part 
of  the  bridge,  or  as  being  themselves  independent  bridges.  Where 
arches  of  this  kind  existed  more  than  300  feet  from  a  bridge,  on  an 
indictment  against  the  county  for  non-repair  of  them,  am  a  case 
reserved,  the  Court  of  King^s  Bench  held  that  the  county  was  not 
liable.  R.  v.s  Inhab.  of  Oxfordshire,  1  Bam.  &  Aid.  297  (n).  The  rule 
laid  down  by  Lord  Tendeixlen,  C.  J.,  in  the  latter  case  was,  that  the 
inhabitants  of  a  county  are  bound,  by  common  law,  to  repair  bridges 
erected  over  such  water  only  as  answers  the  description  of  flumen  vd 
eursus  aoqiwij  that  is,  water  flmoing  ina  channel  bdween  banks  more  or 
lees  definedy  although  such  channel  may  be  occasionally  dry.  But 
where  a  structure,  called  Swarkestone  Bridge,  was  1,275  yards  long; 
at  the  eastern  end  were  five  arches  under  which  the  river  Trent 
flowed ;  at  the  western  end  eight  arches,  under  one  of  which  a  stream 
constantly  flowed ;  the  rest  of  tlie  space  consisted  of  a  raised  cause- 
way, at  difierent  intervals,  in  which  there  were  twenty-nine  arches, 
under  roost  of  which  there  were  pools  of  water  at  all  times,  and  under 
all  of  which  the  water  of  the  Trent  flowed  in  time  of  flood.  There 
was  no  interval  of  causeway  between  the  arches  of  the  length  of  300 
fieet.  The  county  of  Derby  had  immcmorially  repaired  the  whole 
structure.  On  an  indictment  against  the  inhabitants  of  the  county  for 
the  non-repair  of  the  structure,  describing  the  whole  as  a  bridge,  it 
was  held  that  it  was  properly  so  described,  and  that  the  verdict  was 
properly  entered  for  the  crown.  R.  v.  Inhab.  of  Derbyshire,  2  Gal.  & 
Dav.  97.  Before  the  43  Geo.  3,  c.  59,  a  bridge  had  been  built  over  a 
stream  of  water.  The  stream  was  never  known  to  be  diy,  but  in  the 
winter  its  depth  only  averaged  two  and  a  half  feet.  It  was  a  part  of 
a  sheet  of  water  crossing  low  land,  and  at  the  place  where  the  bridge 
crossed  it,  it  was  confined  by  embankments  to  prevent  it  from  over- 
flowing the  adjoining  meadows.  Cresswell,  J.,  left  it  to  the  jury,  whe- 
ther this  structure  was  a  bridge,  for  if  so,  tlieir  verdict  must  be  for  the 
crown.  If  it  had  been  erected  for  the  convenience  of  the  public  in 
passing  over  the  stream  of  water,  it  was  a  county  bridge,  and  rendered 
the  county  liable  to  repair  it,  though  the  bridge  might  not  have  been 
necessary  for  the  convenience  of  the  public  when  it  was  built,  R.  v. 
the  Inhab.  of  Gloucestershire,  Carr.  &  M.  506,  41  E.  C.  L.  In  the 
following  case,  a  Question  arose  whether  a  bridge  for  foot-pasi- 
sengers,  which  haa  been  bnilt  adjoining  to  an  old  bridge,  for 
carriages,  was  parcel  of  the  latter.  The  carriage-bridge  had  been 
built  before  1119^  and  certain  abbev  lands  were  charged  with  the 
lepaLrs.    The  proprietors  of  those  lands  had  always  repaired  the 
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bridge  so  built  In  1766,  the  trustees  of  a  turnpike  road,  with  the 
consent  of  a  certain  number  of  the  proprietors  of  the  abbey  lands, 
constructed  a  wooden  foot-bridge  along  the  outside  of  the  parapet  of 
the  carriage-bridge,  partly  connected  with  it  by  brickwork  and  iron 
*'\ K-j  n  *pins,  and  partly  resting  on  the  stonework  of  the  bridge.  Held 
-I  that  the  foot-bridge  was  not  parcel  of  the  old  carriage-bridge, 
but  a  distinct  structure,  and  that  me  county  was  bound  to  repair  it. 
R.  V.  Inhab.  of  Middlesex,  3  B.  &  Ad.  201,  23  E.  C.  L. 

Where  the  trustees  under  a  turnpike  act  built  a  bridge  across  a 
stream  where  a  culvert  would  be  sufficient,  yet  if  the  bridge  become 
upon  the  whole  more  convenient  to  the  public,  the  county  cannot  re- 
fuse to  repair  it.  K.  t;.  Inhab.  of  Lancashire,  2  B.  &  Ad.  813,  22 
£•  O.  Li. 

Semble,  that  an  arch  of  nine  feet  span  witliout  battlements  at  either 
end,  over  a  stream  usually  about  three  feet  deep,  is  a  culvert,  and  not 
a  bridge  to  be  repaired  by  the  county  ;  and  if  the  parish  have  pleaded 
guilty  to  a  former  indictment,  which  described  it  as  part  of  the  road, 
tiiey  are  concluded  by  having  so  done.  R.  v.  Whitney,  3  Ad.  &  £• 
69,  30  E.  C.  L. ;  7  C.  &  P.  208,  32  E.  C.  L. 

But  a  foot-bridge  consisting  of  three  oak  planks,  about  nine  or  ten 
feet  long,  and  carrying  a  public  footpath  over  a  small  stream,  is  not 
such  a  brid^  as  the  county  is  bound  to  repair  as  a  coimty  bridge.  R. 
V.  Inhab.  of  Southampton,  21  L.  J.,  M.  C.  201. 

The  public  may  enjoy  a  limited  right  only  of  passing  over  a  bridge; 
as  where  a  bridge  was  used  at  all  times  by  the  public,  on  foot,  and 
with  horses,  but  only  occasionally  with  carriages,  viz.,  when  the  ford 
below  was  unsafe  to  pass,  and  the  bridge  was  sometimes  barred  against 
carriages  by  means  of  posts  and  a  cham ;  it  was  held  that  this  was  a 
public  bridge,  with  a  nght  of  passage  limited  in  extent,  yet  absolute 
m  right.  R.  t;.  Inhab.  of  Northamnton,  2  M.  <&  S.  262.  A  bar  across 
a  public  bridge  locked,  except  in  time  of  flood,  has  been  ruled  to  be 
conclusive  evidence  that  the  public  have  only  a  limited  right  to'  use  the 
bridge  at  such  times,  and  it  is  a  variance  to  state  that  they  have  a  right 
to  use  it  "at  their  f5ree  will  and  pleasure.'^  R.  v.  Marquis  of  Buck- 
ingham, 4  Camp.  189.  But  where  a  bridge  passed  over  a  ford,  and 
was  only  used  by  the  public  in  times  of  floods,  which  rendered  the 
ford  impassable,  yet,  as  it  was  at  all  times  open  to  the  public,  Abbott, 
C.  J.,  ruled  that  the  county  was  bound  to  repair.  K.  v.  Inhab.  of 
Devon,  Ry.  &  Moo,  N.  P.  C.  144. 

Proof  of  the  bridge  being  a  publio  bridge — ^highway  at  each 
end.  At  common  law  the  county  is  bound  primd  fade  to  repEur  the 
highway  at  each  end  of  a  public  bridge,  and  by  the  statute  22  Hen.  8, 
c.  5,  the  length  of  the  highway  to  be  thus  repaired  is  fixed  at  tiiirty 
feet.  If  indicted  for  the  non-repair  of  such  portion  of  the  highway, 
they  can  only  excuse  themselves  by  pleading  specially,  as  in  the  case 
of  the  bridge  itself,  that  some  other  person  is  hound  to  repair  by  pre- 
scription, or  by  tenure.  R.  ©.  Inhab.  of  West  Riding  of  York,  7 
East,  688 ;  6  Taunt  284.    The  inhabitants  of  Devon  erected  a  new 
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bridge  within  300  feet  next  adjoining  to  an  old  bridge  in  the  county 
of  Dorset ;  which  300  feet  die  county  of  Dorset  was  bound  to 
repair.  It  was  held^  nevertheless,  that  Devon  was  bound  to  repair 
the  new  bridge,  which  was  a  distinct  bridge,  and  not  to  be  consid- 
ered &s  an  appendage  to  the  old  bridge.  R.  v,  Inhab.  of  Devon, 
14  East,  477. 

A  party  who  is  liable  by  prescription  to  repair  a  bridge  is  also 
primd  faeie  liable  to  repair  the  highway  to  the  extent  of  300  feet 
from  each  end  ;  and  such  presumption  is  not  rebutted  by  proof  that 
the  party  has  been  known  only  to  repair  the  fabric  of  the  bridge,  and 
that  the  only  repairs  known  to  have  been  done  to  the  highway  have 
*been  performed  by  commissioners  under  a  turnpike-road  Act.  r^^oeo 
R.  V.  City  of  Lincoln,  8  A.  &  E.  65,  35  E.  C.  U,  3  N.  &  P.  L  "^^^ 
273. 

Now  by  the  5  &  6  Will.  4,  c.  60,  s.  21,  "  if  any  bridge  shall  here- 
after be  built  (t.  e.  after  the  20th  of  March,  1836)  which  bridge  shall 
be  liable  by  law  to  be  repaired  by  and  at  the  expense  of  any  county, 
or  part  of  any  county,  then  ^d  in  such  case  all  highways  leading  to, 
passing  over,  and  next  adjoining  to  such  bridge  shall  be  from  time  to 
time  repaired  by  the  parish,  person,  or  body  politic  or  corporate,  or 
trustees  of  a  turnpike-road,  who  were  by  law  before  the  erection  of 
the  said  bridge  bound  to  repair  the  said  highway :  provided,  neverthe- 
less, that  nothing  herein  contained  shall  extend,  or  be  construed  to  ex- 
t^d,  to  exonerate  or  dischai^  any  county,  or  any  part  of  any  county, 
from  repairing  or  keeping  in  repair  the  walls,  banks  or  fences  of  th6 
raised  causeway  and  raised  approaches  to  any  such  bridge^  or  the  land 
arches  thereof." 

Dedication  of  a  bridge  to  the  publio.  Ab  there  may  be  a  dedi- 
cation of  a  road  to  the  public  (see  post,  ^^  Highways  "),  so  in  the  case  of  a 
bridge,  though  it  be  built  by  a  private  individual,  in  the  first  instance, 
for  his  convenience,  yet  it  may  be  dedicated  by  him  to  the  public,  by 
his  suffering  them  to  have  the  use  of  it,  and  by  their  using  it  accord- 
ingly. See  Glasbume  Bridge  Case,  6  Burr.  2594 ;  R.  v.  Inhab.  of 
Glamorgan,  2  East,  356 ;  K.  v.  Inhab.  of  West  Riding  of  York,  2 
East,  342  ;  pod^  p.  354.  And  though,  where  there  is  such  a  dedi- 
cation, it  must  be  absolute,  yet  it  may  be  definite  in  point  of  time. 
See  R.  V,  Inhab.  of  Northampton,  2  M.  &  S.  262 ;  and  the  other  cases 
cited,  anie,  p.  351 ;  also  1  Russ.  Cri.  533,  5th  ed.  A  canal  company 
may  dedicate  a  bri^e  to  the  public ;  Grand  Surrey  Canal  v.  Hall,  1 
M.  &  Gr.  393,  39  E.  C.  L.:  where  it  was  held  that  there  was  nothing 
in  the  constitution  of  the  company,  or  in  the  nature  of  their  property, 
to  prevent  them  from  making  sudi  a  dedication. 

Proof  of  the  bridge  being  out  of  repair.  The  county  is  only 
chargeable  with  repairs,  and  cannot  be  indicted  for  not  widening  or 
enlarging  a  public  bridge,  which  has  become  from  its  narrowness  in- 
convenient to  the  public.  Not  being  bbund  to  make  a  new  bridge,  the 
county  is  not  bound  to  enlarge  an  old  one,  which  is,  pro  tanto,  the 
31 
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erection  of  a'^new  bridge.    B.  v.  Inhab.  of  Devon,  4  B.  &  C.  670, 10 
£•  C.  L. 

Those  who  are  bound  to  repair  bridges  must  make  them  of  such 
height  and  strength,  as  may  be  answerable  to  the  course  of  the  water, 
whether  it  continue  in  the  old  channel  or  make  a  new  one.  Hawk. 
P.  C.  b.  1,  a  77,  8.  1. 

Proof  of  the  liability  of  the  defldndants — by  the  oommon  law. 
All  public  bridges  are  primd  fade  repairable,  at  oommon  law,  bj  the 
inhabitants  of  me  county,  and  it  lies  upon  them,  if  the  fiict  be  so,  to 
show  that  others  are  bound  to  repair.  B.  v.  Inhab.  of  Salop,  13 
East,  95  ;  2  Inst.  700,  701 ;  B.  v.  Inhab.  of  Oxfoixishire,  4  B.  &  C. 
194,10E.  C.  L. 

Where  a  bridge  was  locally  situated  within  the  limits  of  a  borough, 
which  was  enlar^d  by  2  <&  3  W  ill.  4,  c.  64,  but  before  the  passing  of  that 
Act  was  situated  without  the  limits  of  the  borough,  and  in  a  county  whidi 
had  up  to  that  time  always  rehired  it ;  it  was  tield  that  the  county  was 
still  liable  to  repair  it.  B.  v.  New  Sarum,  7  Q.  B.  241, 63  E.  C.  L.;  15 
L.  J.,  M.  C.  16 ;  see  R  v.  Brecon,  15  Q.  B.  813, 69  K  C.  L.;  19  L.  J., 
*Qf;Qi  *^'  ^*  ^^'  '^^  maintenances  of  borough  bridges  is  now 
"^"^i  provided  for  by  45  &  46  Vict.  c.  60,  s.  119. 

But  a  parish  or  township,  or  other  known  portion  of  a  county,  may, 
by  usage  and  custom,  be  chargeable  to  the  repair  of  a  bridge  erected 
in  it.  Per  cur.  B.  v,  Ecclesfield,  1  B.  &  A.  348.  So  where  it  is  within 
a  franchise.  Sbiwk.  P.  C.  b.  1,  c.  77,  s.  1.  The  charge  may  be  cast 
upon  a  corporation  aggr^ate,  either  in  respect  of  the  tenure  of  certain 
lands,  or  of  a  special  prescription,  and,  in  the  same  manner,  it  may  be 
cast  upon  an  inaividual,  ralione  tmurce.  Id.  Where  an  individual  is 
so  liable,  his  tenant  for  years  in  possession  is  under  the  same  obliga- 
tion. B.  9.  Bucknell,  2  Ld.  Baym.  792.  Any  particular  inhabitant 
of  a  county,  or  any  of  several  tenants  of  lands  cnaiged  with  such  re- 
pairs, may  be  indicted  singly  for  not  repairing,  and  shall  have  contri* 
bution  from  the  others.  Hawk.  P.  C.  b.  1,  c.  77,  s.  3 ;  2  Ld.  Baym. 
792.  The  inhabitants  of  a  district  cannot  be  charged  raUone  tenures, 
because  they  cannot,  as  such,  hold  lands.  B.  r.  Machynlleth,  2  B.  & 
C.  166,  9  E.  C.  L.  But  a  parish,  as  a  district,  may  at  common  law 
be  liable  to  repair  a  bridge,  and  may  therefore  be  indicted  for  the  not 
repairing,  without  stating  any  other  ground  of  liability  than  immemo- 
rial usage.  B.  v.  Inhtu).  of  Hendon,  4  B.  <&  Ad.  628,  24  E.  Q  L. 
An  indictment  charged  that  there  was  in  township  A.  an  immemorial 
public  bridge,  and  that  the  inhabitants  of  A.  had  been  used,  etc,  from 
time  whereof,  etc.,  to  repair  the  said  bridge.  Plea,  not  Ruilty.  On 
the  trial  it  appeared  that  the  inhabitants  had  repaired  an  unmemorial 
bridge,  but  that  in  one  year  within  memory  tney  had  widened  the 
roadway  of  the  bridge  from  nine  to  sixteen  feet :  it  was  held,  that 
whether  the  added  part  were  repairable  by  the  township  or  not,  there 
was  no  variance  between  the  indictment  and  the  evidence.  Semble, 
per  Lord  Denman,  C.  J.,  and  Patteson,  J.,  that  the  township  was 
nable  to  repair  the  added  part    B.  v.  The  Inhab.  of  Adderbury,  6 
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Q.  B.  187,  48  E.  C.  L.  Where  the  inhabitants  of  a  half-hundred 
had  always  repaired  a  bridge  out  of  the  hundred  rate ;  it  was  held 
that  the  5  &  6  Will.  4,  c,  50,  ss.  5,  21,  did  not  cast  the  repair  upon 
the  parish,  as  such  a  bridge  was  included  in  the  words  "  county  bridges," 
which  are  excepted  in  that  Act.  R.  v.  Inhab.  of  Chart,  L,  R.,  1  C.  C. 
R.  237 ;  309  L.  J.,  M.  C.  107. 

The  liability  of  the  county  to  the  repairs  of  a  bridge  is  not  affected 
by  an  Act  of  parliament  imposing  tolls,  and  directing  the  trustees  to 
lay  them  out  in  repairing  the  bri(^.  This  point  arose,  but  was  not 
directly  decided,  in  the  case  of  R.  v.  Inhab.  ot  Oxfordshire,  4  B.  &  C. 
194,  10  E.  C.  L.,  the  plea  in  that  case  not  averring  that  the  trustees 
had  funds ;  but  Bayley,  J.,  observed,  tliat  even  then  a  valid  defence 
would  not  have  been  made  out,  for  the  public  had  a  right  to  call  upon 
the  inhabitants  of  the  county  to  repair,  and  Viey  might  look  to  the 
trustees  under  the  Act.  With  regard  to  highways,  it  has  been  decided 
that  tolls  are  in  such  cases  only  an  auxiliary  fund,  and  that  the  parish 
is  primarily  liable.  (See  posty  "  Highways.")  And  as  the  liability  of 
a  county  resembles  that  oi  a  parish,  these  decisions  may  be  considered 
as  authorities  with  regard  to  the  former. 

Proof  of  the  liability  of  the  defendants — ^by  the  oommon  law 
— ^new  bridges.  Although  a  private  individual  cannot  by  erecting  a 
bridge,  the  use  of  which  is  not  beneficial  to  the  public,  throw  upon 
the  county  the  (mu8  of  repairing  it,  yet  if  it  become  useful  to  the 
county  in  general,  the  county  is  bound  to  repair  it.  Glasburne  Bridge 
Case,  5  Burr.  2594;  R.  v.  Ely,  15  Q.  B,  827,  69  E.  C.  L,;  19  L.  J., 
M.  C.  223.  *Thus,  where  to  an  indictment  for  not  repairing  a  rjuoe^ 
public  bridge,  the  defendants  pleaded  that  H.  M.  being  seized  ^ 
of  certain  tin  works,  for  his  private  benefit  and  utility,  and  for  making 
a  commodious  way  to  his  tin  works,  erected  the  bridge,  and  that  he 
and  his  tenants  enjoyed  a  way  over  the  bridee  for  their  private  benefit 
and  advantage,  and  that,  therefore,  he  ought  to  repair ;  and  on  the 
trial  the  statements  in  the  plea  were  ptxived,  but  it  also  appeared  that 
the  public  had  constantly  used  the  bridge  from  the  time  of  its  being 
built ;  Lord  Kenyon  directed  the  jury  to  find  a  verdict  for  the  crown, 
which  was  not  disturbed.  R.  v.  Inhab.  of  Glamorgan,  2  East,  366  (n.) 

Where  a  new  bridge  is  built,  the  acquiescence  of  tiie  public  will  be 
evidence  that  it  is  of  public  utility.  As  to  charge  the  county,  the 
bridge  must  be  made  on  a  highway,  and  as,  while  the  bridge  is 
making,  there  must  be  an  obstruction  of  /the  highway,  the  forbearing 
to  prosecute  the  parties  for  such  obstruction  is  an  acquiescence  by  the 
county  in  the  building  of  the  bridge.  See  R.  v.  Inhab.  of  St.  nene- 
diet,  4  B.  &  Aid.  447,  6  E.  C.  L.  The  evidence  of  user  of  a  bridge 
by  the  public  differs  from  the  evidence  of  user  of  a  highway,  for  as  a 
bridge  IS  built  on  the  highway,  and  the  public  using  the  latter  must 
neo^sarily  use  the  former,  and  the  proof  of  adoption  can  hardly  be 
said  to  arise,  but  the  user  is  evidence  of  acauiesoenoe,  as  showing  that 
the  public  have  not  found  or  treated  the  bridge  as  a  nuisance.  See 
R  t;.  Inhab.  of  West  Riding  of  York,  2  East,  342.    Where  a  bri^ 
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is  erected  under  the  authority  of  an  Act  of  parliament,  it  cannot  be 
supposed  to  be  erected  for  other  purposes  than  the  public  utility.  Per 
Lawrence,  J.,  Id.  352.  If  a  brid^  be  built  in  a  slight  or  incommo- 
dious manner,  it  cannot  be  imposed  as  a  burthen  on  the  county,  but 
may  be  treated  altogether  as  a  nuisance,  and  indicted  as  such.  Per 
Lord  EUenborough,  Id. 

And  by  the  43  Geo,  3,  a  59,  s.  6,  no  bridge  to  be  thereafter  erected 
or  built  in  any  county,  by  or  at  the  expense  of  any  individual  or  pri- 
vate person  or  persons,  body  politic  or  corporate,  shall  be  deemea  or 
taken  to  be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of  any 
county  shall  be  compellable  or  liable  to  maintain  or  repair,  unless  such 
bridge  shall  be  erected  in  a  substantial  and  commodious  manner,  under 
the  airection,  or  to  the  satisfaction,  of  the  county  surveyor,  or  person 
appointed  by  the  justices  of  the  peace,  at  their  general  quarter  sessions 
assembled,  or  by  the  justices  of  the  peace  of  the  county  of  Lancaster^ 
at  their  annual  ^neral  sessions. 

The  words  ofthis  Act  comprehend  every  kind  of  person  by  whom, 
or  at  whose  expense,  a  bridge  shall  be  ouilt.  Trustees  appointed 
under  a  local  turnpike  Act  are  "individuals"  or  "private  persons" 
within  the  statute,  and  therefore  a  bridge  erected  by  such  trustees 
after  the  passing  of  the  Act,  and  not  under  the  direction  of  the  county 
surveyor,  is  not  a  bridge  which  the  county  is  bound  to  repair.  B.  v. 
Inhab.  of  Derby,  3  B.  &  Ad.  147, 23  E.  C.  L.  A  bridce  built  before 
the  above  statute,  when  widened  since,  is  not  a  new  bri&e  within  the 
Act.  R.  V.  Lancashire,  2  B.  &  Ad.  813,  22  E.  C.  L.  So  where  the 
woodwork  of  a  bridge  was  washed  away,  leaving  the  stone  abutments, 
and  the  parish  repaired  the  bridge,  partly  wiui  the  old  wood  and 
partly  with  new,  this  was  held  not  to  be  a  bridge  "  erected  or  built " 
within  the  above  statute,  but  an  old  bridge  repaired,  and  the  county 
was  held  liable.  R.  t;.  Inhab.  of  Devon,  5  B.  &  Ad.  383,  27 
E.  C.  L.;  2N.  &M.  212. 

Proof  of  the  liability  of  the  defendants-publio  companies.  In  some 
^rt- --I  *cases  where  public  companies  have  been  authorized  by  the 
-I  legislature  to  erect  or  alter  bridges,  a  condition  has  been  implied 
that  they  shall  keeptsuch  bridges  in  repair.  The  proprietors  of  the 
navigation  of  the  river  Medway  were  by  their  Act  empowered  to  alter 
or  amend  such  bridges  and  highways  as  might  hinder  the  navigation ; 
leavmg  them^  or  oihers  as  convenient,  in  their  room.  Having  deepened 
a  ford  in  the  Medway,  the  company  built  a  bridge  in  its  plao^  which^ 
being  washed  away,  they  were  tela  bound  to  rebuild.  Liord  EUen- 
borough said  that  the  condition  to  repair  was  a  continuing  condition, 
and  that  the  company,  having  taken  away  the  ford,  were  bound  to 
give  another  passage  over  the  bridoje,  and  to  keep  it  in  repair.  R.  v. 
Inhab.  of  Kent,  13  East,  220.  The  same  point  was  ndea  in  another 
case  in  which  the  company  had  made  a  cut  through  a  highway,  and 
built  a  bridge  over  it.  The  King  v.  The  Inhab.  of  Lindsay,  14  East, 
31 7.  An  Act  of  parliament  empowered  the  commissioners  for  making 
navigable  the  river  Waveney,  to  cut,  etc.,  but  was  silent  as  to  making 
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bridges.  The  commissioners  having  cut  through  a  highway,  and 
rendered  it  impassable^  a  bridge  was  built  over  the  cut,  along  which 
the  public  passed,  and  the  brid^  was  repaired  by  the  proprietors. 
The  bridge  being  out  of  repair,  the  proprietor  of  the  navigation  was 
held  liable  for  the  repairs.  The  court  said  that  the  cut  was  made, 
not  for  public  purposes,  but  for  private  benefit ;  and  the  county  could 
not  be  called  upon  to  repair,  for  it  was  of  no  advantage  to  them  to 
have  a  bridge  instead  of  solid  ground.  R.  v,  Kerrison,  3  M.  <&  S. 
326.  See  also  R.  v,  Inhab.  of  &)merset,  16  East,  305 ;  Grand  Surrey 
Canal  v.  Hall,  1  M.  &  Gr.  392,  39  E.  C.  L. ;  R.  v.  Ely,  15  Q.  B. 
827,  69  E.  C.  L. ;  19  L.  J.,  M.  C.  223 ;  R.  v.  Brecon,  15  Q.  B.  813, 
69  E.  C.  L.;  19  L.  J.,  M.  C.  203. 

A  corporation  aggregate,  or  a  railway  company,  are  liable  to  be 
indicted  in  their  corporate  capacity  for  the  non-repair  of  bridges, 
which  it  is  their  duty  to  repair.  Per  Parke,  B.,  R.  v.  Birmingham  & 
Gloucester  R.  R.  Co.,  9  C.  &  P.  469,  38  E.  C.  L.;  3  Q.  B.  223,  43 
E.  C.  L. 

Proof  of  the  liability  of  the  defendants — ^individuala.  Batione 
tenurce  implies  immemoriality.  2  Saimd.  158  d.  (n).  And  therefore, 
upon  an  indictment  against  an  individual  for  not  repairing,  by  reason 
of  the  tenure  of  a  mill,  if  it  appear  that  the  mill  was  built  within  the 
time  of  legal  memory,  he  must  be  acquitted.  R.  v,  Hayman,  Moo. 
&  M.  401.  Any  act  of  repairing  on  the  part  of  an  individual  is, 
primdfaciey  evidence  of  his  liability.  Thus,  it  is  said,  that  if  a  bishop 
nas  once  or  twice,  of  alms,  repaired  a  bridge,  this  binds  not,  yet  it  Ls 
evidence  against  him  that  he  ought  to  repair,  unless  he  proves  the 
contrary.     2  Inst.  700. 

It  was  for  some  time  undecided  whether  reputation  was  evidence 
on  an  indictment  against  an  individual  for  not  repairing  a  bridge, 
ratione  tenures,  R.  v.  Wavertree,  2  M.  <&  I(.  253 ;  K.  v.  Antrobus,  6 
C.  &  P.  790,  25  E.  C.  L.;  R.  v.  Sutton,  3  N,  &  P.  569 ;  8  A.  &  E. 
516,  35  E.  C.  L.;  but  in  the  case  of  R.  v.  Bedford,  24  L.  J.,  Q.  B. 
81,  the  court  decided,  that  on  the  trial  of  an  indictment  against  the 
county  of  B.,  to  which  they  pleaded  that  A.  was  liable,  raiione  tenurce, 
to  repair  a  portion  of  the  bridge,  evidence  of  reputation  that  A.  and 
his  predecessors  were  liable  to  do  the  repairs  to  that  part  was  admis- 
sible. See  Baker  v.  Greenhill,  3  Q.  B.  148,  43  E.  C.  L. ;  R.  v.  Sir  J. 
Ramsden,  27  L.  J.,  M.  C.  296,  as  to  whether  tiie  liability  to  repair 
ratione  tenurce  falls  upon  the  owner  or  occupier. 

♦Proof  in  defence — ^by  counties.  Where  a  county  is  in-  r**^^/. 
dieted,  and  the  defence  is  that  a  parish  or  other  district,  or  a  1- 
oorporation,  or  individual,  is  liable  to  the  repairs,  this  defence  must  be 
specially  pleaded,  and  cannot  be  given  in  evidence  under  the  general 
issue  of  noi  gvXtty.  R.  v.  Inhab.  of  Wilts,  1  Stark.  359;  2  Lord 
Raym.  1174;  1  Russ.  Cri.  498,  553,  5th  ed.;  2  Stark.  Ev.  191,  2nd 
ed.  Upon  that  plea  the  defendants  can  only  give  evidence  in  denial  * 
of  the  points  which  must  be  established  on  tne  part  of  the  prosecution, 
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viz.  1,  that  the  bridge  is  a  public  one ;  2^  that  it  is  within  the  oonnfy; 
and,  3,  that  it  is  out  of  repair.  2  Stark.  Ev.  191^  2nd  ed.  With  a 
view  to  the  first  point,  the  inhabitants  of  a  county  may  show  under 
not  guiUy  that  a  district  or  individual  is  bound  to  repair,  as  a  medium 
of  proof  that  the  bridge  is  not  a  public  bridge.  Id. ;  R.  v.  Inhab.  of 
Northampton,  2  M.  &  S.  262.  For  repairs  done  by  an  individual 
are  to  be  ascribed  rather  to  motiv^es  of  interest  in  his  own  property 
tlian  to  be  presumed  to  be  done  for  the  public  benefit.  Per  Lora 
Ellenborough,  Id. 

Upon  a  special  plea  by  a  county^  that  some  smaller  district  or 
some  individual  is  liable  to  repair,  the  evidence  on  the  part  of  the 
county  to  prove  the  obligation,  seems  to  be  the  same  as  upon  an 
indictment  against  the  smaller  district  or  individual.  2  Stark  Ev. 
192,  2nd  ed. 

It  was  held  that  the  5  &  6  Will.  4,  c.  76,  now  repealed  by  45  &  46 
Vict.  c.  50,  enlarging  the  boundaries  of  certain  cities  and  boroughs  in 
England  and  Wales  for  the  purposes  therein  mentioned,  did  not 
relieve  a  county  from  the  repair  of  a  bridge  situated  within  the  new 
limit  of  a  borough,  but  which,  previous  to  the  Act,  was  without  die 
old  limit,  and  repairable  by  the  county  at  large.  B.  v.  Inhab.  of  New 
Sarum,  antSy  p.  352. 

Proof  in  defence — by  minor  diatriota,  or  individuals.  Where  a 
parish,  or  other  district,  or  a  corporation,  or  individual,  not  chargeable 
of  common  right  with  the  repairs  of  a  bridge,  is  indicted,  they  may 
discharge  themselves  under  the  general  issue.  K.  v.  Inhab.  of  Nor- 
wich, 1  Str.  177.  For  as  it  lies  on  the  prosecutor  specially  to  state 
the  grounds  on  which  such  parties  are  liable,  they  may  negative  those 
parts  of  the  charge  under  the  general  issue.  1  Kuss.  Cri.  498^  553, 
6th  ed. ;  «cd videK.  v.  Hendon,  4  B.  &  Ad.  628,  24  E.  C.  L.,  atUe^ 
p.  353. 

Proof  in  defence — by  oorporations.  A  corporation  may  be  bound 
by  prescription  to  repair  a  bridge,  though  one  of  their  charters  within 
time  of  legal  memory  use  words  of  incorporation,  and  though  the 
brid^  may  have  been  repaired  out  of  the  funds  of  a  guild  :  for  such 
repairs  will  be  taken  to  have  been  made  in  ease  of  the  corporation.  B. 
V.  Mayor,  etc.,  of  Stratford-upon-Avon,  14  East,  348. 

Venue  and  trial.  By  the  1  Ann.  st  1,  c.  18,  s.  6,  ''  all  matters 
concerning  the  repairing  and  amending  of  the  bridges  and  the 
highways  thereunto  adjoining  shall  be  determined  in  the  county 
where  they  lie,  and  not  elsewhere.'^  It  seems  that  no  inhabitant 
of  a  county  ought  to  be  a  juror  on  a  trial  of  an  issue  whether  the 
county  is  bound  to  repair.  Hawk.  P.  C.  b.  1,  c.  77,  s.  6.  In  sudi 
cases,  upon  a  su^estion,  the  venire  will  be  awarded  into  a 
*Qf;7l  *neighboring  county.  B.  v.  Inhab.  of  Wilte,  6  Mod.  307 ;  1 
'^^^J   Buss.  Cri.  555,  5th  ed. 
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Maliciously  pulling  down  bridges,  etc.  By  the  24  &  25  Yict  c. 
97,  6.  33  (replacing  the  7  &  8  Geo.  4,  c.  30,  s.  13,  and  the  9  Geo.  4,  a 
66  (I.),  8.  1^,  '^  whosoever  shall  unlawfully  and  maliciously  pull  or 
throw  down,  or  in  anywise  destroy  any  bridge  (whether  over  any 
stream  of  water  or  not),  or  any  viaduct  or  aqueduct,  over  or  under 
which  bridge,  viaduct,  or  aqueduct,  any  highway,  jailway,  or  canal 
shall  pass,  or  do  any  injury  with  intent,  and  so  as  thereby  to  render 
such  bridge,  viaduct,  or  aqueduct,  or  the  highway,  railway  or  canal 
passing  over  or  under  the  same,  or  any  part  uiereof,  dangerous  or  im- 
passable, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years ;  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping." 

In  the  former  statute  public  bridges  alone  were  mentioned,  and  the 
marginal  abstract  of  the  section  in  the  new  Act  speaks  otpubtio  bridges 
only.  It  may  be  doubtfid  whether  the  omission  of  the  word  "  public  " 
is  not  a  typographical  error. 

As  to  "i&iice/*  and  possession  of  the  property,  see  ss.  58  and  59 
{supra,  p.  289). 

Hew  triaL  As  to  when  a  new  trial  may  be  obtained  in  prosecu* 
tions  for  the  non-repair  of  a  bridge,  see  tit.  ^'  Highways/'  injra. 
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Offbnoe  at  common  law.     Btuglaiy  is  a  felony  at  common  law^ 
and  a  burglar  is  defined  by  Lord  Coke  as  ^'  he  that  in  the  night-time 

breaketh  and  entereth  into  a  mansion-house  of  another^  of  intent  to 
kill  some  reasonable  creature,  or  to  commit  some  other  felony  within 
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the  same^  whether  his  felonious  intent  be  executed  or  not/^  3  Inst. 
63.  And  this  definition  is  adopted  by  Lord  Hale.^  1  Hale^  P.  C. 
549 ;  Hawk.  P.  C.  b,  1,  c.  38,  s.  1. 

By  statute.  The  former  statute  on  this  subject  (llie  7  &  8  Greo.  4. 
a  29)  is  repealed.  The  provisions  against  this  offence  are  contained 
in  the  24  &  25  Vict.  c.  96. 

Burglary  by  breaking  out.  By  s.  51,  '^  whosoever  shall  enter  the 
dwelling-house  of  another  with  intent  to  commit  any  felony  therein, 
or  being  in  such  dwelling-house  shall  commit  any  felony  therein  and 
shall  in  either  case  break  out  of  the  said  dwelling-house  in  the  night, 
shall  be  deemed  guilty  of  burglary.^' 

Punishment  of  burglary.  By  s.  52,  '^  whosoever  shall  be  con* 
victed  of  the  crime  of  burglary  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  [now  five]  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hwrd  labor,  and  with  or 
without  solitary  confinement.'^ 

What  building  within  the  ourtilage  shall  be  deemed  part  of  the 
dwelling-house.  By  s.  53,  ^^  no  building,  although  within  the  same 
curtila^  with  any  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  any  of  the  purposes  of 
this  Act,  unless  there  shall  be  a  communication  lietween  such  buildine 
and  dwelling-house,  either  immediate,  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  other/' 

Entering  a  dwelling-house  in  the  night  with  intent  to  commit 
felony.  By  s.  64,  "  whosoever  shall  enter  any  dwelling-house  in  the 
night,  with  intent  to  commit  any  felony  therein,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  [now  five]  years, — or  to.be  impris- 
oned for  any  term  not  exceeding  trv^ro  years,  with  or  without  hard 
labor,  and  ^yith  or  without  solitary  confiiaement.'^ 

Being  found  by  night  armed,  etc,  with  intent  to  break  into  any 
house,  etc.  By  s.  58,  '^whosoever  shall  be  found  by  night  armed 
with  any  dangerous  or  offensive  weapon  or  instrument  whatsoever, 
with  intent  to  break  or  enter  into  any  dwelling-bouse  or  other  building 
♦whatsoever,  and  to  commit  any  felony  therein,  or  shall  be  r^og/) 
found  by  night  having  in  his  possession  without  lawful  excuse  ^ 
(the  proof  of  which  c^all  lie  on  such  person)  any  picklock  key,  crow- 

^  A  proprietor  and  derk  of  a  store,  being  apprised  of  an  intended  burglary  therein, 
took  no  steps  to  prevent  it,  but  provided  a  force  to  capture  them  and  did  so ;  hela 
that  the  owner^s  knowledge  did  not  afiect  the  quoBtionof  the  defendant's  goilt. 
Thompson  v.  State,  18  Ind.  386.    S. 
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jaok,  bit,  or  other  implement  of  housebreaking,  or  shall  be  found  by 
night  having  his  face  blackened,  or  otherwise  disguised,  with  intent  to 
commit  any  felony,  or  shall  be  found  by  night  in  any  dwelling-house, 
or  other  building  whatsoever,  with  intent  to  commit  any  felony  therein, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  [now  five]  years, — or  to  oe  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor/' 

By  s.  69,  ^'  whosoever  shall  be  convicted  of  any  such  misdemeanor, 
as  in  the  last  preceding  section  mentioned,  committed  after  a  previous 
conviction  either  for  felony  or  such  misdemeanor,  shall,  on  such 
subsequent  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  ten  years,  and  not 
less  than  three  [now  five]  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  witn  or  without  hard  labor.'* 

For  the  definition  of  night,  see  24  &  26  Vict  a  96,  s.  1,  pod,  p. 
382. 

Proof  of  the  breakixig.  What  shall  constitute  a  breaking  is  thus 
described  by  Hawkins :  ^^  It  seems  agreed,  that  such  a  breaking  as 
is  implied  by  law  in  every  unlawiul  entry  on  the  possession  of 
another,  whether  it  be  opened  or  be  inclosed,  and  will  maintain  a 
common  indictment,  or  action  of  trespass  quare  dausum  fregii,  will 
not  satisfy  the  words  fdonioe  et  burglariter,  except  in  some  special 
cases,  in  which  it  is  accompanied  with  such  circumstances  as  make  it 
as  heinous  as  an  actual  breaking.  And  from  hence  it  follows,  that 
if  one  enter  into  a  house  by  a  door  whidi  he  finds  open,  or  through  a 
hole  which  was  made  there  before,  and  steals  goods,  etc.,  or  draw  any- 
thing out  of  a  house  through  a  door  or  window  which  was  open 
before,  or  enter  into  the  house  through  a  door  open  in  the  daytime, 
and  lie  there  till  night,  and  then  rob  and  go  away  without  breaking 
any  part  of  the  house,  he  is  not  guUty  of  burglary."  *  Hawk.  P.  Ci 
b.  1,  c.  38,  ss.  4,  6.  But  breaking  a  window,  taking  a  pane  of  glass 
out  by  breaking  or  bending  the  nails  or  other  fiustenings,  the  drawing 
of  a  latch,  when  a  door  is  not  otherwise  &stened,  picking  open  a  lock 
with  a  fidse  key,  putting  back  the  lock  of  a  door  or  the  &stening  of  a 
window,  with  an  instrument,  turning  the  key  where  the  door  is 
locked  on  the  inside,  or  unloosing  any  other  fiist^ng  whidi  the 
owner  has  provided  ;  these  are  all  proou  of  a  breaking.'  2  East,  P. 
C.  487 ;  2  Kuss.  Cri.  3,  6th  ed. 

By  the  24  &  26  Vict.  c.  96,  s.  64,  supra,  entering  a  dwelling-house 
in  tie  night  with  intent  to  commit  a  felony  is  inade  a  substantive 

^  On  the  trial  of  an  indictment  for  breaking  and  entering  a  boilding  and  stealing 
therefrom,  a  number  of  buiglarious  tools  and  implements  xomid  together  in  the  poa- 
seasion  of  the  defendant,  at  the  time  of  his  arrest,  may  be  broognt  into  court,  and 
exhibited  to  the  jury,  although  some  of  them  only,  and  not  the  residue,  are  adapted 
to  the  commission  of  the  particular  ofienoe  in  question.  Commonwealth  v.  WiUiamfl^ 
2Cuah.  582.    B. 

'  So,  remoying  a  stick  of  wood  from  an  inner  cellar-door,  and  taming  a  button. 
Smith's  Case,  4  Bog.  Bea  63.    a 
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felony.  In  this  case  no  breaking  is  necessary^  and  the  offence  is  not^ 
therefore,  strictly  speaking,  burglary  ;  but  from  its  being  in  all  other 
respects  similar  to  that  onence,  it  is  classed  under  that  h^id.  A  count 
framed  on  this  section  will  frequently  be  useM  where  the  breaking  is 
doubtful. 

*  Proof  of  the  breaking— doors.  Entering  the  house  through  an 
open  door  is  not^  as  already  stated,  such  a  br^ing  as  to  constitute  a 
burglary.  Yet  if  the  offender  enters  a  house  in  the  night-time, 
through  an  open  door  or  window,  and  when  within  the  house  turns 
♦the  key  of,  or  unlatdies  a  chamber  door  with  intent  to  com-  r,|iq/»^ 
mit  felony,  it  is  a  burglary.*  Hale,  P.  C.  553.  So  where  the  ^ 
prisoner  entered  the  house  by  a  back-door  which  had  been  lefl  open 
by  the  family,  and  afterwards  broke  open  an  inner  door  and  stole  goods 
out  of  the  room,  and  then  unbolted  the  street  door  on  the  inside  and 
went  out ;  this  was  held  by  the  judges  to  be  burglary.  R.  r.  John- 
son, 2  East,  P.  C.  488.  So  where  the  master  lay  in  one  part  of  the 
house,  and  the  servants  in  another,  and  the  stair-foot  door  of  the 
master's  chamber  was  latched,  and  a  servant  in  the  night  unlatched 
that  door,  and  went  into  his  master's  chamber  with  intent  to  murder 
him,  it  was  held  burglary.  R.  v.  Haydon,  Hutt  20 ;  Kel.  67  ;  1 
Hale,  P.  C.  564;  2  East,  P.  C.  488. 

Whether  the  pushing  open  the  flap  or  flaps  of  a  trap-door,  or 
door  in  a  floor,  which  closes  by  its  own  weight,  is  a  sufficient  break- 
ing, was  for  some  time  a  matter  of  doubt.  In  the  following  case  it 
was  held  to  be  a  breaking.  Through  a  mill  (within  a  cm-tilage)  was 
an  open  entrance  or  gateway,  capable  of  admitting  waeons,  intended 
for  tiie  purpose  of  loading  them  with  flour  through  a  large  aperture 
communicating  with  the  floor  above.  This  aperture  was  closed  by 
folding  doors  with  hinges,  which  fell  over  it,  and  remained  closed  with 
their  own  weight,  but  without  any  interior  &stenings,  so  that  persons 
without,  under  the  gateway,  could  push  them  open  at  pleasure.  In 
this  manner  the  prisoner  entered  with  intent  to  steal ;  and  Buller,  J., 
held  that  this  was  a  sufficient  breaking  to  constitute  the  offence  oi 
burglary.  R.  v.  Brown,  2  East,  P.  C.  487.  In  another  case,  upon 
nearly  similar  fiict8,  the  judges  were  equally  divided  in  opinion.  The 
prisoner  broke  out  of  a  celliu'  by  lifting  up  a  heavy  flap,  whereby  the 
cellar  was  closed  on  the  outside  next  the  street  The  flap  had  bolts, 
but  was  not  bolted.  The  prisoner  being  convicted  of  burglary,  upon 
a  case  reserved,  six  of  the  judges,  including  Lord  Ellenborough,  C. 
J.,  and  Mansfield,  C.  J.,  thought  that  this  was  a  sufficient  brewing ; 
because  the  weight  was  intended  as  a  security,  this  not  being  a  common 
entrance ;  but  the  other  six  judges  thought  tiie  conviction  wrong.  R. 
V,  Callan,  Russ.  &  Ry.  157.  It  has  been  observed,  that  the  only 
difference  between  this  and  R.  v.  Brown  (aupra)  seems  to  be,  that  in 
the  latter  there  were  no  internal  fastenings,  which  in  Gallants  case 

^  State  v.Wilflon.  1  Coxc^  439.  The  poshing  open  a  dosed  door  is  a  snffident 
hreaking  within  tne  meaning  of  the  law  to  oonstitate  buiglarj.  State  v.  Beed,  20 
la.  413.    a 
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there  were,  but  were  not  used.  Suss.  &.  Ey.  158  (n.).  The  authoriiy 
of  K.  V.  Brown  has  been  since  followed,  and  that  decision  may  now 
be  considered  to  be  law. 

Upon  an' indictment  for  burglary^  the  question  was,  whether  there 
had  been  a  sufficient  breaking.  There  was  a  cellar  under  the  house^ 
which  communicated  with  the  other  parts  of  it  by  an  inner  stairc^ase : 
the  entrance  to  the  cellar  from  the  outside  was  by  means  of  a  flap 
which  let  down :  the  flap  was  made  of  two-inch  stuff,  but  reduced  in 
thickness  by  the  wood  oeine  worked  up.  The  prisoner  got  into  the 
cellar  by  raising  the  flap-aoor.  It  had  been  from  time  to  time 
fastened  with  nails,  when  the  cellar  was  not  wanted.  The  jury 
found  that  it  was  not  nailed  down  on  the  night  in  question.  The 
prisoner  being  convicted,  on  a  case  reserved,  the  judges  were  of 
opinion  that  the  conviction  was  right.  R.  r.  Russell,  1  Moody,  C. 
C.  377. 

Unless  a  distinction  can  be  drawn  between  breaking  into  a  house 
and  breaking  out  of  it,  this  case  seems  to  overrule.  R.  o.  Lawrence, 
4  C.  &  P.  231, 19  E,  C.  L. 

*3621  '''^o<>^  o^  ^o  breakixig — ^windows.  Where  a  window  is 
•J  open,  and  the  offender  enters  the  house,  this  is  no  breakiuff,  aa 
already  stated,  anUf  p.  360.  And  where  the  prisoner  was  indicted  for 
breaking  and  entering  a  dwelling-house  and  stealing  therein,  and  it 
^ppear^  that  he  had  effected  an  entrance  by  pushing  up  or  raising  the 
lower  sash  of  the  parlor  window,  which  was  proved  to  have  been, 
about  twelve  o'cIock  on  the  same  day,  in  an  open  state,  or  raised  about 
a  couple  of  inches,  so  as  not  to  afford  room  for  a  person  to  enter  the 
house  through  that  opening,  it  was  said  by  all  the  judges  that  there 
was  no  decision  under  which  this  could  be  held  to  be  a  oreaJdng}  R. 
o.  Smith,  1  Moody,  C.  C.  178.  A  square  of  glass  in  the  kitchen 
windpw  (through  which  the  prisoners  entered)  had  been  previously 
broken  by  accident,  and  half  of  it  was  out  when  the  offence  was  com- 
mitted :  The  aperture  formed  by  the  half-square  was  sufficient  to  ad* 
mit  a  hand,  but  not  to  enable  a  person  to  put  in  his  arm,  so  as  to  undo 
the  flistening  of  the  casement :  One  of  tne  prisoners  thrust  his  arm 
through  the  aperture,  thereby  breaking  out  the  residue  of  the  square, 
and  having  so  done,  he  removed  the  fastening  of  the  casement ;  the 
window  being  thus  opened,  the  two  prisoners  entered  the  house.  The 
doubt  which  the  learned  judges  (Alderson,  J.,  consulting  Patteson^ 
J.)  entertained,  arose  from  the  difficulty  they  had  to  distinguish  satis- 
fiictorlly  the  case  of  enlarging  a  hole  already  existing  (it  not  being  like 

^  In  buii^laiy,  the  men  raising  of  a  partly  opened  aash  00  as  to  admit  a  person  is 
not  a  breaking.  Commonwealth  v,  Strupnej,  105  Maes.  538.  The  raising  of  a  win- 
dow Bash  which  was  down  and  which  was  the  only  obstacle  to  ingress^  through  the 
window,  and  the  entry  of  the  accused  throngh  the  same  is  a  sufficient  breaking  in  Uw 
to  constitute  burglary.  Frank  v.  State,  39  Miss.  705.  Bemovalof  an  iron  grating 
ooveri^  an  area,  opposite  a  cellar  window  is  a  breaking.  People  v.  Kolan,  22  Mich. 
229.  The  windows  of  a  dwdling-house  being  covered  with  a  netting  of  double  twine 
nailed  to  the  sides,  top,  and  bottom,  it  was  held,  that  cutting  and  tearing  down  the 
netting  and  entering  the  house  through  the  window  were  a  sufficient  entry  and  bieak<- 
ing  to  constitute  burglary.    Commonwealth  v,  Stephenson,  8  Pick.  354.    S. 
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a  chimney,  an  aperture  necessarily  left  in  the  original  construction  of 
the  house,  see  post,  p.  363),  from  enlarging  an  aperture  by  lifting  up 
further  the  sash  of  the  window,  as  in  R.  t^.  Smith,  mpra;  but  the 
learned  judges  thought  it  was  worth  considering  whether  in  both  cases 
the  facts  did  not  constitute,  in  point  of  law,  a  sufficient  breaking. 
Upon  a  case  reserved,  all  the  judges  who  met  were  of  opinion  that 
there  was  a  sufficient  breaking,  not  by  breaking  the  residue  of  the 
pane,  but  by  unfastening  and  opening  the  window.  K.  v.  Robin- 
son, 1  Moody,  C.  C.  327.    See  R.  v.  Bird,  9  C.  &  P.  44,  38  E.  C.  L. 

Where  a  house  was  entered  through  a  window  upon  hinges,  which  ' 
was  fastened  by  two  nails  which  acted  as  wedges,  but  notwithstanding 
tli&se  nails  the  window  would  open  by  pushing,  and  the  prisoner  pushed 
it  open,  the  jud^  held  that  the  forcmg  the  window  in  this  manner 
was  a  sufficient  breaking  to  constitute  burglary.  R.  v.  Hall,  Russ.  & 
Ry.  355.  So  pulling  down  the  upper  sash  oi  a  window  which  has  no 
fastening,  but  which  is  kept  in  its  place  by  the  pulley-weight  only,  is  a 
breaking,  although  there  is  an  outer  shutter  which  is  not  fastened. 
R.  V.  Haines,  Russ.  &  Ry.  451.  So  raising  a  window  which  is  shut 
down  close,  but  not  fastened,  though  it  has  a  hasp  which  might  be 
fastened :  Per  Park  and  Coleridge,  JJ.,  R.  r.  Hyam,  7  C.  <fe  P.  441, 
32  E.  C.  L« 

Where  a  cellar  window,  which  was  boarded  up,  had  in  it  an  aper- 
ture of  considerable  size  to  admit  light  into  the  cellar,  and  through  this 
aperture  one  of  the  prisoners  thrust  his  head,  and  by  the  assistance  of 
the  others  thus  entered  the  house,  Vaughan,  B.,  ruled  that  this  re- 
sembled the  case  of  a  man  having  a  hole  in  the  wall  of  his  house 
large  enough  for  "a  man  to  enter,  and  tliat  it  was  not  burglary.  R.  v. 
Lewis,  2  C.  cfe  P.  628,  12  E.  C.  L.  A  shutter-box  nartly  projected 
from  a  house,  and  adjoined  the  side  of  the  shop  window,  which  side 
was  protected  by  wooden  panelling  lined  with  iron ;  held  that  the 
breaking  and  entering  of  the  shutter-box  without  getting  into  the  house 
did  not  constitute  burglary.     R.  v.  Paine,  7  C.  &  P.  135,  32  E.  C.  L. 

*Froof  of  the  breaking — chimneys.  It  was  at  one  time  rjicogo 
considered  doubtful  whether  getting  into  the  chimney  of  a  L 
house  in  the  night-time,  with  intent  to  commit  a  felony,  was  a  suffi- 
cient breaking  to  constitute  burglary.  1  Hale,  P.  C.  552.  But  it  is 
now  settled  ^t  this  is  a  breaking :  for  though  actually  open,  it  is  as 
much  inclosed  as  the  nature  of  the  place  will  allow.  Hawk.  P.  C.  b. 
1,  c.  38,  s.  6 ;  2  East,  P.  C.  485.  And  accordingly  it  was  so  held,  in 
a  late  case,  by  ten  of  thejudges  (contrary  to  the  opinion  of  Holroyd, 
J.,  and  Burrough,  J.).  Their  lordships  were  of  opinion  that  the  diim- 
ney  was  part  of  the  awelling-house,  mat  the  getting  in  at  the  top  was 
a  breaking  of  the  dwelling-house,  and  that  the  prisoner,  by  lowering 
himself,  in  the  chimney,  made  an  entry  into  the  dwelling-house.^  R. 
V,  Brice,  Russ.  &.  Ry.  450. 

^  Gettinff  into  the  chiniBey  of  a  house  with  intent  to  steal  is  a  sufficient  breaking  to 
constitute  burglarj,  Uioogh  the  party  does  not  enter  any  of  the  rooms  in  the  house. 
Donohoo  V.  State,  36  Ala.  281.    SeeBobertson's  Case,  4  Bog.  Bee.  63.    a 
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But  an  entry  throagh  a  hole  in  the  roof,  left  for  the  purpose  of  sd- 
mitting  light,  is  not  a  sufficient  entry  to  oonstitute  burglary ;  for  a 
chimney  is  a  necessary  opening  and  requires  protection,  whereas,  if  a 
man  chooses  to  leave  a  hole  in  the  waU  or  roof  of  his  house,  instead 
of  a  fastened  window,  he  must  take  the  consequences.  B.  v.  Spriggs, 
1  Moo.  &  R.  357. 

Proof  of  the  breaking — ^fixtures,  oupboards,  etc.  The  breaking 
open  of  a  movable  chest  or  box  in  a  dwelling-house,  in  the  night-time, 
is  not  such  a  breaking  as  will  make  the  offence  burglary,  for  the  chest 
or  box  is  no  part  of  me  mansion-house.^  Foster,  108  ;  2  East,  P.  C. 
488.  Whether  breaking  open  the  door  of  a  cupboard  let  into  the  wall  of 
a  house,  be  burglary  or  not,  does  not  appear  ever  to  have  been  solemnly 
decided.  In  1690,  a  case  in  which  uie  point  arose  was  reserved  for 
the  opinion  of  the  jud^,  and  they  were  equally  divided  upon  iU 
Foster,  108.  Lord  Hale  says  that  such  a  breaking  will  not  make  a 
burglary  at  common  law.  1  Hale,  P.  C.  527.  l^ou^h  on  the  au- 
thority of  R.  c;.  Simpson,  Kel.  31 ;  2  Hale,  P.  C.  358,  he  considers  it 
a  sufficient  breaking  within  the  repealed  stat.  39  Eliz.  e.  15.  In 
the  opinion  of  Mr.  Justice  Foster,  however,  R.  v.  Simpson  does  not 
warrant  the  latter  position.  Foster,  108  ;  2  East,  P.  C.  489.  And 
see  2  Hale,  P.  C.  358  (n).  Mr.  Justice  Foster,  concludes  that  such 
fixtures  as  merely  supply  the  place  of  chests  and  other  ordinary  uten- 
sils of  households,  should  for  the  purpose  be  considered  in  no  other 
light  than  as  mere  movables.     Foster,  109 ;  2  East,  P.  C.  489. 

Proof  of  the  breaking — ^waUs.  Whether  breaking  a  looff,  part  of 
the  curtilage,  is  a  sufficient  breaking  to  constitute  burglary,  has  not 
been  decided.  Lord  Hale,  after  citmg  22  Assiz.  95,  which  defines 
burglary  to  be  ^'  to  break  houses,  churches,  loaUs,  courts,  or  gates,  in 
time  of  peace,''  says — ^^  by  that  book  it  should  seem  that  if  a  man — 
hath  a  wall  about  his  house  for  its  saf^uard,  and  a  thief  in  the  night 
breaks  the  wall  or  the  gate  thereof,  and  finding  the  doors  of  the  gate 
open  enters  in  the  house,  this  is  burglary ;  but  otherwise  it  had  been, 
it  he  had  come  over  the  wall  of  the  court  and  found  the  door  of 
the  house  open,  then  it  had  been  no  burelary."  1  Hale,  P.  C.  559. 
Upon  this  passage  an  annotator  of  the  Pleas  of  the  Crown  observes, 
^^  This  was  anciently  understood  only  of  the  walls  or  gates  of  the  city 
(vide  Spelman,  in  verbo  Burglaria).  If  so,  it  will  not  support  oar 
author's  conclusion,  wherein  he  applies  it  to  the  wall  oi  a  private 
house."  Id.  (n.)  ed.  1778.  It  has  been  likewise  observed  upon 
this  passage,  tnat  the  distinction  between  breaking  and  coming  over 
the  wall  or  gate,  for  the  purpose  of  burglary,  is  very  refined,  for  if 
*')641  *^^  be  part  of  the  mansion,  and  be  mclosed  as  much  as  the  na- 
•1  ture  of  the  thing  will  admit  of,  it  seems  to  be  immaterial  whe- 
ther it  be  broken  or  overleaped,  and  more  properly  to  &11  under  the 
same  consideration  as  the  case  of  a  chimney ;  and  if  it  be  not  part  of 
the  mansion-house  for  this  purpose,  then  whether  it  be  broken  or  not  is 

^  The  Bute  V.  WilflOD,  1  Ooxe,  439.    a 
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equally  immaterial ;  in  neither  case  will  it  amount  to  bui^laiy.    2 
East,  P.  C.  488. 

Proof  of  the  breaking — gates.  Where  a  gate  forms  part  of  the 
outer  fence  of  a  dwelling-house  only,  and  does  not  open  into  the 
house,  or  into  some  building  parcel  of  the  house,  the  breaking  of  it 
will  not  constitute  burglary.  Thus,  where  large  gates  open  into  a 
yard  in  which  was  situated  the  dwelling-house  and  warehouse  of  the 
prosecutors,  the  warehouse  extending  over  the  gateway,  so  that  when 
the  gates  were  shut  the  premises  were  completely  inclosed,  the  judges 
were  unanimous  that  the  outward  fence  oi  the  curtil^,  not  opening 
into  any  of  the  buildings,  was  no  part  of  the  dwelling-house.  R.  v, 
Bennett,  Russ.  &  Ry.  289.     So  where  the  prisoner  opened  the  area 

fate  of  a  house  in  London,  with  a  skeleton  key  and  entered  the  house 
y  a  door  in  the  area,  which  did  not  appear  to  have  been  shut,  the 
{'udges  were  all  of  opinion  that  breaking  the  area  gate  was  not  a 
)reaking  of  the  dwelling-house,  as  there  was  no  free  passage  in  time 
of  sleep  from  the  area  into  the  dwelling-house.  R.  r.  Davis,  Russ.  & 
Ry.  322. 

Proof  of  the  breaking— <)on0traotive  breaking — ^fraud.  In  or- 
der to  constitute  such  a  breaking  as  will  render  the  party  subject  to 
the  penalties  of  burglary,  it  is  not  essential  that  force  should  be  em- 
ployed. There  may  be  a  constructive  breaking  by  fraud,  conspiracy, 
or  threats,  which  will  render  the  person  who  is  party  to  it  equally 
guilty  as  if  he  had  been  guilty  of  breaking  with  force.  Where,  by 
means  of  fraud,  an  entrance  is  effected  into  a  dwelling-house  in  the 
nightrtime,  with  a  felonious  intent,  it  is  bui^lary.  Thieves  came 
with  a  pretended  hue  and  cry,  and  reauiring  the  constable  to  go  with 
them  to  search  for  felons,  entered  the  house,  bound  the  constable  and 
occupier,  and  robbed  the  latter.  So  where  thieves  entered  a  house, 
pretending  that  the  owner  had  committed  treason;  in  both  these 
cases,  though  the  owner  himself  opened  the  door  to  the  thieves,  it  was 
held  bui^lary.  1  Hale,  P.  C.  552,  553.  The  prisoner  knowing  the 
fiunily  to  be  in  the  country,  and  meeting  the  boy  who  kept  the  key  of 
the  house,  desired  him  to  to  with  her  to  the  house,  promising  him  a 
pot  of  ale.  The  boy  aoooraingly  let  her  in,  when  she  sent  him  for  the 
ale,  robbed  the  house,  and  went  off.  This,  being  in  the  night-time, 
was  held  by  Holt,  C.  J.,  Tracy,  J.,  and  Bury,  B.,  to  be  burglary.  R. 
o.  Hawkins,  2  Ei^,  P.  C.  485.  By  the  same  reasoning  getting  posses- 
sion of  a  dwelling-house  by  a  judgment  against  the  casual  ejector, 
obtained  by  false  affidavits,  without  any  color  of  title,  and  then 
rifling  the  house,  was  ruled  to  be  within  the  statute  against  breaking 
the  house  and  stealing  goods  therein.  2  East,  P.  C.  485.  So  where 
persons  desiring  to  rob  a  house,  took  lodgings  in  it,  and  then  fell 
on  the  landlord  and  robbed  him.  Kel.  52,  53 ;  Hawk.  P.  C.  b.  1, 
c.  38,  s.  9.* 

*  The  charge  that  defisiidant  ''felonionsly,  fraadnlently,  and  bar^lariouslj  did 
break  and  enter,"  is  not  sufficient  to  charge  an  entry  '*  by  mud."  SuUiyan  v.  State^ 
13  Tex.  App.  462. 
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Proof  of  the  breaking — eonstraotiTe  breakixig— ooHspiracy.  A 
breaking  may  be  effected  by  conspiring  with  persons  within  the  honse, 
*^B5l  *^^  whose  means  those  who  are  without  effect  an  entrance. 
J  Thus,  if  A.,  the  servant  of  B.,  conspire  with  C.  to  let  him  in 
to  rob  B.,  and  accordingly  A.  in  the  ni^ht-time  opens  the  door  and 
lets  him  in,  this^  according  to  Dalton  ^  99),  is  burglary  in  C.  and 
larceny  in  A.  But  according  to  Lord  Hale,  it  is  burglary  in  both  ; 
for  if  it  be  burglary  in  C.  it  must  necessarily  be  so  in  A.,  since  he  id 
present  and  assisting  C.  in  the  committing  of  the  burglary.  1  Hale, 
r,  C.  553.  John  Cornwall  was  indicted  with  another  person  for  burg- 
lary, and  it  appeared  that  he  was  a  servant  in  the  house,  and  in  the  night- 
time opened  the  street  door  and  let  in  the  other  prisoner,  who  robbed 
the  house,  after  which  Cornwall  opened  the  door  and  let  the  other  out, 
but  did  not  go  out  with  him.  It  was  doubted  on  the  trial  whether 
this  was  a  burglary  in  the  servant,  he  not  going  out  with  the  other; 
but  afterwards,  at  a  meeting  of  all  the  judges,  they  were  unanimously  of 
opinion  that  it  was  a  burglary  in  both,  and  Cornwall  was  executed. 
E.  V.  Cornwall,  2  Str.  881 ;  4  Bl.  Com.  277 ;  2  East,  P.  C.  486,  But 
if  a  servant,  pretending  to  agree  with  a  robber,  open  the  door  and  let 
him  in  fcH*  the  purpose  of  detecting  and  apmeheDoing  him,  this  is  no 
burglary,  for  the  aoor  is  lawfully  open.  K.  v.  Johnson,  Carr.  &  M. 
218,  41  E.  C.  L. 

Proof  of  breaking— <)onstraotive  breaking — menaces.  There 
may  also  be  a  breaking  in  law,  where,  in  consequence  of  violence  com- 
mitted or  threatened,  in  order  to  obtain  entrance,  the  owner,  either 
from  apprehension  of  force,  or  with  a  view  more  e£fectually  to  repel 
it,  opens  the  door,  through  which  the  robbers  enter.  2  'Eaistj  P.  C. 
480.  But  if  the  owner  only  throw  the  money  out  of  the  house  to  the 
thieves  who  assault  it,  this  will  not  be  burglary.  Id. ;  Hawk.  P.  C 
b.  1,  c.  38,  s.  3.  Though  if  the  money  were  taken  up  in  the  owner's 
presence,  it  would  be  r(K>bery.  But  in  all  other  cases,  where  no  fiuud 
or  conspiracy  is  made  use  of,  or  violenoe  commenced  or  threatened,  in 
order  to  obtain  an  entrance,  there  must  be  an  actual  breach  of  some 
part  or  other  of  the  house,  though  it  need  not  be  accompanied  with 
any  violence  as  to  the  manner  of  executing  it.  2  East,  P.  C.  486 ; 
Hale,  Sum.  80. 

Proof  of  breaking — oonfltraotive  breaking — ^by  one  of  aeversL 

Where  several  come  to  commit  a  burglary,  and  some  stand  to  watdi 
in  adjacent  places,  and  others  enter  and  rpb,  in  such  cases  the  act  of 
one  is,  in  judgment  of  law,  the  act  of  all,  and  all  are  equally  guilty 
of  the  burglary.  1  Hale,  P.  C.  439,  534 ;  3  Inst  63 ;  2  East,  P.  C. 
486.  So  where  a  room-door  was  latched,  and  one  person  lifted  the 
latch  and  entered  the  room,  and  concealed  himself  for  the  purpose  of 
committing  a  robbery  there,  which  he  afterwards  accomplished.  Two 
other  persons  were  present  with  him  at  the  time  he  liftm  the  latch  to 
assist  him  to  enter,  and  they  screened  him  from  observation  by  open- 
ing an  umbrella.    It  was  held  that  Gasdeei  J.,  and  Gumey,  B.,  that 
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the  two  were,  in  law,  parties  to  the  breaking  and  entering,  and  were 
answerable  for  the  robberj  which  took  place  afterwards,  though  they 
were  not  near  the  spot  at  the  time  it  was  perpetrated,  B.  v.  Jordan, 
7  C.  &  R  43?,  32  k  C.  L. 

Wnbere  the  breaking  in  is  one  night,  and  the  entering  the  night  after, 
a  person  present  at  the  breaking,  though  not  present  at  the  entering, 
is,  in  law,  guilty  of  the  whole  offence.     Id. 

♦Proof  of  the  entry.  It  is  always  necessary  to  prove  an  cn(ry,  r*Q/»i> 
otherwise  it  is  no  burglary.  1  Hale,  P.  C.  555.  If  any  part  of  the  L 
body  be  within  the  house,  hand  or  foot,  this  is  sufficient  Foster,  108  ; 
2  East,  P.  C.  490.  Thus  where  the  prisoner  cut  a  hole  through  the 
window-shutters  of  the  prosecutor's  shop,  and  putting  his  hand  through 
the  hole,  took  out  watches,  etc.,  but  no  other  entry  was  proved, 
this  was  held  to  be  burglary.  R.  r.  Gibbon,  Foster,  108.  So  where 
the  prisoner  broke  a  pane  of  glass  in  the  upper  sash  of  a  window 
(which  was  fastened  in  the  usual  way  by  a  latch),  and  introduced  his 
hand  within,  for  the  purpose  of  un&stening  the  latch,  but  while  he 
was  cutting  a  hole  in  me  shutter  with  a  centre-bit,  and  before  he  could 
unfasten  the  latch,  he  was  seized,  the  judges  held  this  to  be  a  sufficient 
entry  to  constitute  a  burglary.  R.  v,  Bailey,  Russ.  &  Ry.  341.  The 
prosecutor  standing  near  the  window  of  his  shop,  observed  the  pris- 
oner with  his  finser  against  part  of  the  glass.  The  glass  fell  inside 
by  the  force  of  his  finger.  The  prosecutor  added,  that  standing  as  he 
did  in  the  street,  he  saw  the  fore-part  of  the  prisoner's  finger  on  the 
shop-side  of  the  glass.  The  judges  ruled  this  a  sufficient  entry.  R.  o. 
Davis,  Russ.  &  Ry.  499. 

Where  the  facts  do  not  quite  amount  to  an  entry,  the  prisoner  may 
be  found  guilty  of  the  attempt  to  commit  burglary.  R.  v.  Spanner, 
12  Cox,  C.  C.  155. 

The  getting  in  at  the  top  of  the  chimney,  as  already  stated,  anUy  p. 
363,  has  been  held  to  be  a  breaking^  and  the  prisoner's  lowering  him- 
self down  the  chimney,  though  he  never  enters  the  room,  has  been 
held  to  be  an  entry.     R.  v.  Brice,  Russ.  &  Ry.  450. 

Proof  of  entry — ^introduction  of  flre-arms  or  instmments. 
Where  no  part  of  the  offender's  body  enters  the  house,  but  he  intro- 
duces an  instrument,  whether  that  introduction  will  be  such  an  entry  as 
to  constitute  a  burglary,  depends,  as  it  seems,  upon  the  object  ^vith 
which  the  instrument  is  employed.  Thus  if  the  instrument  be  em- 
ployed, not  merely  for  the  purpose  of  making  the  entry,  but  for  the 
purpose  of  committing  the  contemplated  felony,  it  will  amount  to  an 
entry,  as  where  a  man  puts  a  hook  or  other  instrument  to  steal,  or  a 
pistol  to  kill,  through  a  Avindow,  though  his  hand  be  not  in,  this  is  an 
entnr.  1  Hale,  P.  C.  555 ;  Hawk.  P.  C.  b.  1,  c.  38,  s,  11 ;  2  East, 
P.  C.  490. 

But  where  the  instrument  is  used,  not  for  the  purpose  of  commit- 
ting the  contemplated  felony,  but  only  for  the  purpose  of  effecting 
the  entry,  the  introduction  of  the  inatrument  will  not  be  such  an 
32 
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eiitr7  as  to  oonstitute  burghiy.  Thus  where  thieves  had  bored  a 
hole  ihrovgh  the  door  with  a  eenJbre'hiiy  and  part  of  the  chips  were 
found  inside  the  house,  by  which  it  was  apparent  that  tiie  ena  of  the 
cetUre-bit  had  penetrated  into  the  house ;  vet  as  the  instrument  had 
not  been  introauoed  for  ihe  purpose  of  taJdng  the  property,  or  com- 
mitting any  other  felonj,  the  entry  was  ruled  to  be  moomplete.  R.  v. 
Hughes,  2  East,  P.  C.  491 ;  1  Leach,  406;  Hawk.  P.  C.  b.  1,  c  38, 
B.  12.  A  glass  sash-window  was  left  closed  down,  but  was  thrown  up 
by  the  prisoners;  the  inside  shutters  were  &stened,  and  there  was  a 
space  01  about  three  inches  between  the  sash  and  the  shutters,  and 
the  latter  were  about  an  inch  thick.  It  appeared  that  after  the  sash 
had  been  thrown  up,  a  crowbar  had  been  introduced  to  force  the 
shutters,  and  had  been  not  only  within  the  sash,  but  had  readiied  to 
the  inside  of  the  shutters,  as  the  mark  of  it  was  found  there.  On  a 
*QA71  *^^'B'^  reserved,  the  judges  were  of  opinion  that  this  was  not 
"^^^J  buiglaiy,  there  being  no  proof  that  any  part  of  the  priaoner's 
hand  was  within  the  window.     B.  v.  Rust,  1  Moody,  C.  C.  183. 

Proof  of  entry — by  firing  a  gun  into  the  house.  It  has  been  already 
stated,  that  if  a  man  breaks  a  house  and  puts  a  pistol  in  at  the  window 
with  intent  to  kill,  this  amounts  to  burglary.  1  Hale,  P.  C.  555,  arde, 
p.  366.  "  But,'*  says  Lord  Hale,  "  if  he  shoots  without  the  window, 
and  the  bullet  comes  in,  this  seems  to  be  no  entry  to  make  burglary 
— qucere.^'      Hawkias,  however,  staties,  that  the  discharging  a  loaded 

m  into  a  house  is  such  an  entry  as  will  constitute  bumary ;  Hawk. 

.  C.  b.  1,  c.  38,  s.  11 ;  and  this  opinion  has  been  followed  by  Mr. 
East  and  Mr.  Seijeant  Russell.  ^^  It  seems  difficult,^'  says  the  former, 
'^to  make  a  distinction  between  this  kind  of  implied  entry,  and  diat 
by  means  of  an  instrument  introduced  between  the  window  or  thres- 
hold for  the  purpose  of  committing  a  felony,  unless  it  be  that  the  one 
instrument  by  ^ich  the  entiy  is  ^ected  is  held  in  the  hand,  and  the 
other  is  discharged  from  it.  No  such  distinction,  however,  is  aujrwhere 
laid  down  in  terms,  nothing  further  appearing  than  that  the  entry 
must  be  for  the  purpose  of  committing  a  felony.'^  2  East,  P.  C.  490 ; 
2  Russ.  Cri.  11,  5th  ed.  It  was  ruled  by  Lord  EUenborough,  that  a 
man  who  fix>m  the  outside  of  a  field  discharged  a  gun  into  it,  so  that 
the  shot  must  have  struck  the  soil,  was  guilty  of  breaking  and  cater- 
ing it     Pickering  r.  Rudd,  4  Camp.  220;  1  Stark,  58. 

Proof  of  entry — oonstmotiTe  entry — ^by  one  of  aeiveraL  It  is 
not  necessary  in  all  cases  to  show  an  actual  entry  by  all  the  prisoners; 
there  may  be  a  constructive  entry  as  well  as  a  constructive  breaking. 
A.,  B.,  and  C.  come  in  the  night  by  consent  to  break  and  enter  the 
house  of  D.  to  commit  a  felony ;  A.  only  actually  breaks  and  enters 
the  house ;  B.  stands  near  the  door,  but  does  not  actually  enter ;  CS. 
stands  at  the  lane's  end,  or  orchard  gate,  or  field-gate,  or  the  like,  to 
watch  that  no  help  come  to  aid  the  owner,  or  to  give  notice  to  the 
others  if  help  comes ;  this  is  burglary  in  all,  and  all  are  principals.  1 
Hale,  P.  C.  555.    So  where  a  man  puts  a  child  of  tender  years  in  at 
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the  window  of  the  house,  and  the  child  takes  goods  and  delivers  them 
to  A.y  who  carries  them  away,  this  is  burglary  in  A.^  though  the  child 
that  made  the  entry  be  not  guilty  on  account  of  its  in&ncy.  Id.  And 
so  if  the  wife,  in  the  presence  of  her  husband,  by  his  threats  or  coer- 
cion break  and  enter  a  house  in  the  night,  tliis  is  burglary  in  the  hus- 
band, though  the  wife,  the  immediate  actor,  is  excused  by  the  coercion 
of  the  husband.    Id.  656 ;  and  see  R.  v.  Jordan,  anUj  p.  365. 

Proof  of  the  premises  being  a  dwelling-house.  It  must  be  proved 
that  the  premises  broken  and  entered  were  either  a  dwelling-house  or 
parcel  of  a  dwelling-house.  Every  house  for  the  dwelling  and  habi- 
tation of  man  is  taken  to  be  a  dwelling-house  wherein  burglary  may 
be  committed.^    3  Inst.  64-5;  2  East,  P.  C.  491. 

A  mere  tent  or  booth  erected  in  a  market  or  &ir  is  not  a  dwelling- 
house  for  the  purpose  of  bui^lary.  1  Hale,  P.  C.  557 ;  4  BL  Com.  225. 
But  where  the  building  was  a  permanent  one  of  mud  and  brick  on  the 
down  at  Weyhill,  erected  only  as  a  booth  for  the  purpose  of  a  fair 
for  a  few  days  in  the  year,  having  wooden  doors  ana  windows  bolted 
^inside,  it  was  held  that  as  the  prosecutor  and  his  wife  slept  r^innc* 
there  every  night  of  the  feir  (during  one  of  which  it  was  *• 
broken  and  entered)  this  was  a  dwelling-house.  Per  Park,  J.,  R.  t;. 
Smith,  1  Moa  Bob.  256. 

Buildings  acUoining  the  dwelling-house*  At  common  law,  in  cases 
where  buildings  were  attached  to  a  dwelling-house,  and  were  more  or 
less  connected  with  it,  it  was  frequently  a  matter  of  dispute  whether 
they  formed  a  part  of  the  dwelling-house,  so  that  entering  them  would 
be  burglary.'  The  different  tests  proposed  were  principally  three : 
(1\  whether  the  building  in  question  was  within  the  same  curtilage ; 
(2),  whether  it  was  under  the  same  roof;  ^3)  whether  it  had  an  inter- 
nal communication  with  the  principal  builaiug. 

Now,  by  the  provisions  of  24  &  25  Vict  c  96,  s.  53,  eupra  (re- 

1  Armour  v.  State,  8  HumphrejB,  879.    S. 

It  must  be  proved  that  some  one  reuded  in  the  hoose.    FoUer  v.  State,  48  Ala.  278. 

*The  bieakinff  open,  in  the  night-time,  of  a  store,  at  the  distance  of  twenty  feet 
from  a  dweUing^ouacL  bnt  not  connected  with  it,  is  not  burglary.  People  v.  Ihirkerf 
4  Johns.  424.  Nor  wnen  the  only  connection  is  a  fence.  State  v.  Ginns,  1  N.  &  McC. 
583.  But  it  has  been  held  that  it  maybe  committed  in  a  house  standing  near  enough 
to  the  dwelling-house  to  be  used  with  it  as  appurtenant  to  it,  or  standing  in  the  same 
yard,  whether  the  yard  be  open  or  inclosed.  State  v.  Twitty,  1  Haprw.  102 ;  State  o. 
Wilson,  Id.. 242.  So  in  a  store,  where  there  is  a  room  communicating  where  a  clerk 
deeps.  Wood's  Osse,  5  Rog.  Bee.  10.  Breaking  and  enteringa  store-house  not  part  of 
a  dwelling  is  not  burglary.  Hollister  v.  Commonwealth,  60  Pa.  St  103.  Breaking  and 
entering  a  shop  in  the  night  season  with  intent  to  steal  is  by  our  law  buivlary :  and 
the  placing  of  apring  guns  in  such  a  shop  for  its  defence,  would  be  justified  if  a  burg- 
lar shouldoe  kuled  oy  them.  State  v.  Moore,  31  Conn.  479.  Smoke-house  must  be 
part  of  a  dwelling-house.  Palmer  v.  State,  7  Cold.  82.  Q,  Fletcher  v.  Sti^  10  Lea, 
(Tenn.)  838.  ^ 

Under  the  statnte  in  South  Carolina  an  allegation  in  the  indictment  that  the  buig^ 
lary  was  committed  in  a  "gin-house  situate  within  the  curtilage  of  the  dwelling-house" 
is  insufficient  State  v.  Emis,  18  S.  C.  137.  Ownership  is  sufficiently  averrra  by  the 
words  "  mill-house,  not  adjoining  to  or  occupied  with  the  dwelling-honse,  of^  etc.*' 
Webster  «.  Commonwealth,  80  Va.598;  cantm.  State  v.  Beeoe,  7  W.  Va.  875. 
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{)lacing  the  ^(  &  8  Greo.  4,  c.  29,  s.  13,  to  the  same  effect),  it  is  abso- 
iitely  neoessary  that  the  building  entered  should  have  a  oovered  and 
inclosed  internal  communication  with  the  principal  building.  The 
statute  does  not,  however,  say  that  every  buuding  having  such  a  com- 
munication should  be  included,  it  only  excludes  those  which  have  it 
not. 

The  following  cases  were  decided  previous  to  the  7  &  8  Greo.  4,  c. 
29,  s.  13,  which  has  prescribed  what  shall  be  considered  a  dwelling- 
house  for  the  purpose  of  burglary. 

The  mere  fiict  of  a  building  in  the  neighborhood  of  a  dwelling- 
house  being  occupied  together  with  the  dwelling-house,  by  the  same 
tenant  Tnot  taking  into  consideration  the  question  of  the  building 
bein^  within  the  same  curtilage,  as  to  which  vide  pod),  will  not  render 
the  rormer  building  a  dweUing-hovse  in  point  of  law.  The  prisoner 
broke  and  entered  an  outhouse  in  the  possession  of  G.  S.,  and  occu- 
pied by  him  with  his  dwelling-house,  but  not  connected  therewith  by 
any  fence  inclosing  both.  The  jud^  held  that  the  prisoner  was  im- 
properly convicted  of  burglary.  Tne  outhouse  being  separated  from 
the  dwelling-house,  and  not  within  the  same  curtilage,  was  not  pro- 
tected by  the  bare  &ct  of  its  being  occupied  with  it  at  the  same  time. 
R.  r.  Grarland,  2  East,  P.  C.  493.  So  where  a  manufactory  was  car- 
ried on  in  the  centre  building  of  a  great  pile,  in  the  wings  of  which 
several  persons  dwelt,  but  which  had  no  internal  communication  with 
these  wings,  though  the  roofs  of  all  the  buildings  were  connected,  and 
the  entrance  to  all  was  out  of  the  same  common  inclosure :  upon  the 
centre  building  being  broken  and  entered,  the  judges  held  that  it 
could  not  be  considei^  as  part  of  any  dwelling-house,  but  a  place  for 
carrying  on  a  variety  of  trades,  and  no  parcel  of  the  house  adjoining, 
with  none  of  which  it  had  any  internal  communication,  nor  was  it  to 
be  considered  as  under  the  same  roof,  though  the  roof  had  a  connec- 
tion with  the  roofs  of  the  houses.  B.  v.  Eggington,  2  Eest^  P.  C.  494. 
The  house  of  the  prosecutor  was  in  High  Street,  Epsom.  There  were 
two  or  three  houses  there,  insulated  like  Middle  Row,  Holbom.  At  the 
back  of  the  houses  was  a  public  passage  nine  feet  wide.  Across  this 
passage,  opposite  to  his  house,  were  several  rooms,  used  by  the  prosecutor 
for  the  purposes  of  his  house,  viz.,  a  kitchen,  a  coach-house,  a  larder 
and  a  brewhouse.  Over  the  brewhouse  a  servant  boy  always  slept,  but 
no  one  else;  and  in  this  room  the  offence  was  committed.  There  was  no 
^o/>Q-i  communication  between  the  dwelling-house  and  these  *build- 
J  ings,  except  a  canopy  or  awning  over  the  common  passage,  to 
prevent  tne  rain  from  falling  on  the  victuals  carried  across.  Upon 
a  case  reserved,  the  judges  were  of  opinion  that  the  room  in  ques- 
tion was  not  parcel  of  the  dwelling-house  in  which  the  prosecutor 
dwelt,  because  it  did  not  adjoin  to  it,  was  not  under  the  same  roof,  and 
had  no  common  fence.  Graham,  B.,  dissented,  being  of  opinion  that 
it  was  parcel  of  the*  house.  But  all  tlie  judges  present  thought  tibat 
it  was  a  distinct  duelling  of  the  prosecutor.  R.  v.  Westwood,  Russ. 
&  Ry.  495. 

In  the  following,  oase  the  building,  though  not  within  the  curtilagei 
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,  and  having  no  internal  communication,  was  held  to  constitute  part  of 
tlie  dwelling-house.     The  prosecutor,  a  farmer,  had  a  dwelling-house 
in  which  he  lived,  a  stable,  a  cottage,  a  oow-house,  and  bam,  all  in  one 
range  of  buildings,  in  the  order  mentioned,  and  under  one  roof,  but 
they  were  not  inclosed  by  any  yard  or  wall,  and  had  no  internal  com- 
munication.    The  offence  was  committed  in  the  barn,  and  the  judges 
held  this  to  be  a  burglary,  for  the  Imrn,  which  was  under  the  same 
roof,  was  parcel  of,  and  enjoyed  with,  the  dwelling-house.     R.  v. 
Brown,  2  East,  P.  C  493.     So  where  the  premises,  broken  and 
entered,  were  not  within  the  same  external  fence  as  the  dwelling- 
house,  nor  had  they  any  internal  communication  with  it,  yet  they  were 
held  to  be  part  of  it.     The  prosecutor's  dwelling-house  was  situate  at 
the  comer  of  two  streets.     A  range  of  workshops  adjoining  the  house 
at  one  side,  and  standing  in  a  line  with  the  end  of  the  house,  faced  one 
of  the  streets.     The  roof  of  tliis  range  was  higher  than  t!he  roof  of 
the  house.     At  the  end  of  this  range,  and  adjoining  to  it,  was  another 
workshop  projecting  further  into  the  street,  and  adjoining  to  that  a 
stable  and  coach-house  used  with  the  dwelling-house.     There  was  no 
internal  communication  between  the  work-shops  and  the  dwelling- 
house,  nor  were  they  surrounded  by  any  external  fence.     Upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion  that  the  workshops 
were  paroel  of  the  dwelling-house.     R.  v.  Chalking,  Russ.  &  Ry.  334 ; 
see  also  R.  v.  Lithgo,  Id.  357.     In  the  case  about  to  be  mentioned,  the 
premises  broken  and  entered  were  within  the  curtilage,  but  without 
any  internal  communication  with  the  dwelling-house.     It  does  not  ap- 
pear whether  the  decision  proceeded  upon  the  same  groimd  in  the  last 
case,  or  whether  on  the  ground  that  the  building  in  question  was  wnthin 
the  curtilage.     The  prosecutor  had  a  factory  acyoining  to  his  d^velling- 
house.     Thei'e  was  no  internal  communication,  the  only  way  from  the 
one  to  the  other  (within  the  common  inclosures)  being  through  an  open 
passage  into  the  lactory  passage,  which  communicated  with  a  lumber- 
room  in  the  factory,  from  which  there  was  a  staircase  which  led  into 
the  yam-room,  where  the  felony  was  committed.     On  a  case  reserved, 
all  the  judges  held,  that  the  room  in  question  was  properly  described 
as  the  dwelling-houBe  of  the  prosecutor.     R.  r.  Hancock,  Russ.  &  Ry. 
170.     See  also  R.  v.  Claybum,  Id.  360. 

The  following  cases  have  been  decided  on  the  7  &  8  Geo.  4,  c.  29, 
8.  13,  and  will  be  applicable  to  the  presont  statute :  The  prasecutor's 
house  consisted  of  two  long  rooms,  another  room  used  as  a  cellar  and 
washhouse  on  the  ground  floor,  and  three  bedrooms  upstairs.  There 
was  no  internal  communication  between  the  w&shhouse  and  any  of 
the  other  rooms  of  the  house,  the  door  of  the  washhouse  opening 
into  the  back  yard.  All  the  buildings  were  under  the  same  roof 
The  prisoner  broke  into  the  washhouse,  and  the  question  reserved  for 
*the  opinion  of  the  judges  was,  whether  this  was  burglary.  r*«>'?Q 
Seven  of  their  lordships  thought  that  the  washhouse  was  part  L 
of  the  dwelling-house,  the  remaining  five  thought  it  was  not.  R.  v, 
Burrowes,  1  Mcydy,  C.  C.  274,  The  ground  ror  holding  the  building 
not  to  be  excluded  by  the  statute  appearing  to  be  that  the  statute  onlv 
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applied  to  such  buildings  within  the  cartilage  as  were  not  port  of  the 
dwelling-house,  and  that  this  building  was  part  of  the  dwelling-hoose. 
Sach  a  construction  of  the  statute  would  seem  to  leave  the  question 
much  as  it  stood  before. 

Behind  the  dwelling-house  there  \vas  a  i>antry ;  to  get  to  the  pantry 
from  the  house  it  was  neoa^ary  to  pass  thnmgh  the  kitchen  into  a 
passage ;  at  the  end  of  the  passage  there  was  a  door,  on  the  outride  of 
which,  on  the  lefk  hand,  was  the  door  of  the  pantry.  When  the  pas- 
sage door  was  shut  the  pantry  door  was  excluded,  and  open  to  the 
yard ;  but  the  roof  or  covering  of  the  passage  projected  beyond  the 
door  of  the  passage,  and  reached  as  fiir  as  the  pantry-door.  There  was 
no  door  communicating  directly  between  the  pantry  and  the  house,  and 
the  two  were  not  under  the  same  roof.  The  roof  of  the  pantry  was  a 
"  to-fall,''  and  leaned  against  the  wall  of  an  inner  pantry,  in  which 
there  was*a  laohet  window  common  to  both,  and  which  opened  be- 
tween them ;  but  there  was  no  door  of  communication.  The  inside 
pantry  was  under  the  same  roof  as  the  dwelling-house.  The  prisoner 
entered  the  outer  pantry  by  a  window  which  looked  towards  the  yard, 
having  first  cut  away  the  hair-cloth  nailed  to  the  window-frame. 
Taunton,  J.,  held  that  the  outer  pantry  was  not  part  of  the  dwelling- 
house  within  the  above  clause,  and  consequently  that  no  burglary  had 
been  committed.  R.  v.  Somerville,  2  Lew.  C.  C  113;  see  also  R.  v. 
Turner,  6  C.  &  P.  407,  25  E.  C.  L. 

In  R.  V.  Higgs,  2  C.  &  K.  322,  61  E.  C.  L.,  it  appeared  that  ad- 
joining  to  the  prosecutor's  dwelling-house  was  a  kiln,  one  end  of  which 
was  supported  by  the  end  wall  of  the  dwelling-house,  and  that  adjoin- 
ing to  the  kiln  was  a  dairy,  one  end  of  which  was  supported  by  the 
end  wall  of  the  kiln.  There  was  no  internal  communication  from  the 
dwelling-house  to  the  dairy,  and  the  roof  of  the  dwelling-house,  kiln, 
and  dairy  were  of  diflFerent  heights.  Wilde,  C.  J.,  held  that  the  dairy 
was  not  a  part  of  the  dwelling-house. 

It  woula  seem  from  the  latter  case  that  the  decision  in  R.  v,  Bur- 
rowes  has  not  been  very  strictly  followed. 

Proof  of  the  premises  being  a  dwelling-house — ocoupatioiL  It 
must  appear  that  the  premises  in  question  were,  at  the  time  of  the 
offence,  occupied  as  a  aweUing-kouser  Therefore,  where  a  house  was 
under  repair,  and  the  tenant  had  not  entered  into  possession,  but  had 
deposited  some  of  his  goods  there,  but  no  one  slept  in  it,  it  was  held 

^  A  description  in  the  indictment  of  the  house,  as  **thea  and  there  occupied  and 
controlled^*  '  '  "  -  ~  -.  .  .__    _ 


a 
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the  building  is  in  the  possession,  care,  and  control  of  a  certain  railroad  is  sufficient. 
State  V,  Mclntire,  59  Iowa,  264.  Where  in  an  indictment,  ownership  is  alleged  it  is 
not  variance  if  the  evidence  does  not  sustain  an  occupancy  hy  some  one,  also  alleged. 
State  tr.  Dan,  IS  Nev.  345 ;  Commonwealth  v.  BeTnolds,  122  Mass.  454 ;  Anderson  «. 
State,  48  Ala.  665.  An  allegation  that  the  house  is  the  house  of  William  Ihnke  is 
not  sustained  by  evidence  that  the  house  entered  is  the  Drake  House,  kept  by  Mr. 
Drake.  Jackson  v.  State,  55  Wis.  589.  Saint  Bridget's  Chureli  is  a  term  of  descrip- 
tion and  does  not  allege  ownership.    Wilson  v.  State,  34  Ohio  St.  199. 
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not  to  be  a  dwelling-house,  so  as  to  make  the  breaking  and  entering  a 
burglary.     R.  v.  Lyon,  1  Leach,  185 ;  2  East,  P.  C.  497.     Nor  will 
the  circumstanoe  of  the  prosecutor  having  procured  a  person  to  sleep 
in  the  house  (not  being  one  of  his  own  family)  for  its  protection, 
make  any  difference.     Thus  where  a  house  was  newly  built  and 
finished  in  every  respect,  except  the  painting,  glazing,  and  flooring  of 
one  garret,  and  a  workman,  who  was  constantly  employed  by  the 
prosecutor,  slept  in  it  for  the  purpose  of  protecting  it,  but  no  part  of 
the  prosecutor's  domestic  &mify  Imd  taken  possession,  it  was  held  at 
the  Old  Bailey,  on  the  authority  of  B.  v.  Lyon  {supraY  that  it  was 
not  the  dwelling-house  of  the  prosecutor.     B.   v.   Fuller,  1  Leach, 
♦186  {n).     So  Avhere  the  prosecutor  took  a  house,  and  deposited  r^o^i 
flome  of  his  goods  in  it,  and  not  having  slept  there  himself,  pro-  ^ 
cured  two  persons  (not  his  own  servants)  to  sleep  there  for  the  purpose 
of  protecting  the  goods,  it  was  held  at  the  Old  Bailey,  that  as  the  pros- 
ecutor hod  only  in  fact  taken  possession  of  the  house  so  &r  as  to 
deposit  certain  articles  of  his  trade  therein,  but  had  neither  slept  in 
it  himself,  nor  had  any  of  his  servants,  it  could  not  in  contemplation 
of  law  be  called  his  dweUing-house.     R.  v.  Harris,  2  Leach,  701 ; 
2  East,  P.  C.  498.     See  also  R.  v.  Hallard,  coram,  BuUer,  J.,  2  Leach, 
701  (n);  R.  v.  Thompson,  2  Leach,  771.    The  following  case,  decided 
upon  the  construction  of  the  statute  12  Anne,  c.  7  (repealed),  is  also 
an  authority  on  the  subject  of  burglary :  The  prosecutor,  a  publican, 
had  shut  up  his  house,  which  in  the  daytime  was  totally  uninhabited, 
but  at  night  a  servant  of  his  slept  in  it  to  protect  the  property  left 
there,  which  was  intended  to  be  sold  to  the  incoming  tenant,  the  pros- 
ecutor having  no  intention  of  again  residing  in  the  house  himself* 
On  a  case  reserved,  the  judges  were  of  opinion,  that  as  it  clearly  ap- 
peared by  the  evidence  of  the  prosecutor  that  he  had  no  intention 
whatever  to  reside  in  the  house,  either  by  himself  or  his  servants,  it 
could  not  in  contemplation  of  law  be  considered  as  his  dwelling-house, 
and  that  it  was  not  such  a  dwelling-house  wherein  burglary  could  be 
committed.     R.  v.  Davies,  aJlias  Silk,  2  Leach,  876 ;  2  East,  P.  C. 
499.     Where  some  com  had  been  missed  out  of  a  barn,  the  prosecu- 
tor's servant  and  another  person  put  a  bed  in  the  bam,  and  slept  there, 
and  upon  the  fourth  night  the  prisoner  broke  and  entered  the  bam  ; 
upon  a  reference  it  was  agreed  by  all  the  judges,  that  this  sleeping  in 
the  bam  made  no  difference.     K.  v.  Brown,  2  East,  P.  C.  497.     So 
a  porter  lying  in  a  vrarehouse,  to  watch  goodsy  which  is  solely  for  a 
particular  purpose,  does  not  make  it  a  dwelling-house.    R.  v.  Smith, 
2  East,  P.  C.  497. 

Where  no  person  sleeps  in  the  house,  it  cannot  be  considered  a 
dwelling-house.  The  premises  where  the  offence  was  committed  con- 
sisted of  a  shop  and  parlor,  with  a  staircase  to  a  room  over.  The 
prosecutor  took  it  two  years  before  the  offence  committed,  intending 
to  live  in  it,  but  remained  with  his  mother,  who  lived  next  door. 
Every  morning  he  went  to  his  shop,  transacted  his  business,  dined, 
and  stayed  the  whole  day  there,  considering  it  as  his  home.  When 
he  first  bought  the  house  he  had  a  tenant,  who  quitted  it  soon  after- 
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wards^  and  from  that  time  no  person  had  slept  in  it.  On  a  case  re- 
served^  all  the  juc^es  held^  that  this  was  not  a  dwelling-house.  R.  f  # 
Martin^  Buss.  &  Ky.  108.  It  seems  to  be  sufficient  if  any  part  of 
the  owner's  ^mily^  as  his  domestic  servants,  sleep  in  the  house.  A. 
died  in  his  house.  B.,  his  executor,  put  servants  into  it,  who  lodged 
in  it,  and  were  at  board  wages,  but  B.  never  lodged  there  himself. 
Upn  an  indictment  for  bui^lary,  the  question  was,  whetlier  this 
might  be  called  the  mansion-house  of  B.  The  court  inclined  to 
thmk  that  it  might,  because  tlie  servants  lived  there;  but  upon  ihe 
evidence  there  appeared  no  breach  of  the  house.  B.  r.  Jones.  2  East^ 
P.  C.  499. 

Proof  of  the  premises  being  a  dwelling-house— ocoapation — 
temporary  absenoe.  A  house  is  no  less  a  dwelling-house,  because  at 
certain  periods  the  occupier  quits  it,  or  quits  it  for  a  temporary  purpose. 
^^  If  A.,''  says  Lord  Hale,  '^  has  a  dwelling-house,  and  he  and  all  his 
fiunily  are  absent  a  night  or  more,  and  in  their  absence,  in  the  night 
*Q791  *^  thief  breaks  and  enters  the  house  to  commit  felony,  this  is 
"^^^^  burglary."  1  Hale,  P.  C.  556;  3  Inst  64.  So  if  A.  have 
two  mansion-houses,  and  is  sometimes  with  his  fiunily  in  one,  and 
sometimes  in  the  other,  the  breach  of  one  of  them,  in  the  absence  of 
his  family,  is  burglary.  Id.  4  Rep.  40,  a.  Again,  if  A.  have  a 
chamber  m  a  college  or  inn  of  court,  where  he  usually  lodges  in  term 
time,  and  in  his  absence  in  vacation  his  chamber  or  study  is  broken 
open,  this  is  burglary.  R.  v,  Evans,  Cro.  Car.  473 ;  1  Uale,  P.  C. 
556.  The  prosecutor  being  possessed  of  a  house  in  Westminster  in 
which  he  dwelt,  took  a  journey  into  Cornwall,  with  intent  to  return 
and  move  his  wife  and  family  out  of  town,  leaving  the  key  with  a 
friend  to  look  after  the  house.  After  he  had  been  absent  a 
month,  no  person  being  in  the  house,  it  was  broken  open,  and  robbed. 
He  returned  a  month  aft;er  with  his  family,  and  inhabited  there.  This 
was  adjudged  burglary,  by  Holt,  C.  J.,  Treby,  J.,  and  four  other 
judges.     R.  V.  Murry,  2  East,  P.  C.  496 ;  Foster,  77. 

in  these  cases  the  owner  must  have  Quitted  his  house  ariimo  rever^ 
tendif  in  order  to  have  it  still  considerea  as  his  mansion,  if  neither  he 
nor  any  part  of  his  family  were  in  at  the  time  of  the  breaking  and 
entering.  2  East,  P.  C.  496.  The  prosecutor  had  a  house  at  Hack- 
ney, which  he  made  use  of  in  the  summer,  his  chief  residence  being 
in  London.  About  the  latter  end  of  the  summer  he  removed  to  his 
town  house,  bringing  away  a  considerable  part  of  his  goods.  The 
following  November  his  house  at  Hackney  was  broken  open,  upon 
which  he  removed  the  remainder  of  his  ftimiture,  except  a  few  articles 
of  little  value.  Being  asked  whether  at  this  time  he  had  any  intention 
of  returning  to  reside,  he  said  he  had  not  come  to  any  settled  resolu- 
tion, whether  to  return  or  not,  but  was  rather  inclined  totally  to  quit 
the  house  and  let  it.  His  house  was  broken  open  in  the  January  fol- 
lowing. The  court  (at  the  Old  Bailey)  were  of  opinion,  that  the 
prosecutor  having  left  the  house  and  disfumished  it,  without  any 
settled  resolution  to  return,  but  rather  inclining  to  the  contrary,  it 
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could  not  be  deemed  his  dwellinff-house.*  R.  v,  Nutbrown,  Foster,  77 ; 
2  East,  P.  a  496.    See  R  v.  Flanna^n,  Russ.  &  Ry.  187. 

Occupation,  how  to  be  described.  It  Is  sometimes  quite  clear 
that  the  building  is  a  dwelling-house,  but  doubtful  in  whose  occupation 
it  is;  this  is  a  point  on  which  prosecutions  for  burglary  frequently 
used  to  fiiil;  but  now  that  by  the  14  &  15  Vict  a  100,  s.  1,  the 
indictment  might  generally  be  amended  {supra,  p.  209),  it  is  of  much 
less  importance.  The  following  cases  have  been  decided  on  the 
subject : — 

Occupation,  how  to  be  described — Chouse  divided,  without  inter- 
nal communication,  and  occupied  by  several.  Where  there  is  an 
actual  severance  in  fact  of  the  house,  by  a  partition  or  the  like,  all 
internal  communication  being  cut  off,  and  eacn  part  being  inhabited  by 
several  occupants,  the  part  so  separately  occupied  is  the  dwelling- 
house  of  the  person  living  in  it,  provided  he  dwell  there.  If  A.  lets 
a  shop,  parcel  of  his  dweiline-house,  to  B.  for  a  year,  and  B.  holds 
it,  and  works  or  trades  in  it,  but  lodges  in  his  own  house  at  night, 
and  the  shop  is  broken  open,  it  cannot  be  laid  to  be  the  dwelling- 
house  of  A.,  for  it  was  severed  by  the  lease  during  the  term ;  but  if 
B.  or  his  servants  sometimes  lodge  in  the  shop,  it  is  the  mansion- 
house  of  B.,  and  burglary  may  be  committed  m  it.  1  Hale,  P.  C. 
*557 ;  vide  R.  v.  Sefton,  infra.  The  prosecutors,  Thomas  Smith  p  i^o^jo 
and  John  Knowles,  were  in  partnership,  and  lived  next  door  to  ^ 
each  other.  The  two  houses  had  formerly  been  one,  but  had  been  di- 
vided, for  the  purpose  of  accommodating  the  fiimilies  of  both  partners, 
and  were  now  perfectly  distinct,  there  being  no  communication  from 
one  to  the  other,  without  goin^  into  the  street.  The  house-keeping, 
servants'  wages,  etc.,  were  paid  by  each  partner  respectively,  but  the 
rent  and  taxes  of  both  the  houses  were  paid  jointly  out  of  the  partner- 
ship fimd.  The  offence  was  committed  in  the  house  of  the  prosecutor 
Smith.  On  the  trial,  before  Eyre,  C.  B.,  and  Grould,  J.,  at  the  Old 
Bailey,  it  was  objected  that  the  burglary  ought  to  have  been  laid 
to  be  in  the  dwelling-house  of  the  prosecutor  Smith  only ;  and 
of  this  opinion  was  me  court.  R.  v,  Martha  Jones,  1  Leach,  537 ; 
2  East,  P.  C.  504.  But  it  is  otherwise  where  there  is  an  internal  com- 
munication. Thus  where  a  man  let  part  of  his  house,  including  his 
shop,  to  his  son,  and  there  was  a  distinct  entrance  into  the  part  so 
let,  but  a  passage  fix)m  the  son's  part  led  to  the  father's  cellars,  and 

^  Baiglarj  may  be  oommitted  in  a  honse  in  the  city,  in  which  the  proeecntor  in- 
tended to  reside  on  his  return  from  hissammer  residence  in  the  oountiy,  and  to  which, 
on  goinff  into  the  country,  he  had  removed  his  furniture  from  his  former  residence  in 
town ;  though  neither  the  prosecutor  nor  his  ftimily  had  ever  lodged  in  the  house,  in 
which  the  crime  is  chaiged  to  have  been  committed,  but  merely  visited  it  occasion- 
all]^.  Commonwealth  v.  Brown,  2  Bawle,  207.  Not  necessary  that  anybody  should 
be  inside  the  house  to  constitute  burglary.  State  v.  Beed,  20  la.  413.  Breaking  and 
entering  a  dwelling-house,  with  intent  to  steal,  is  burglary,  although  the  house  be  un- 
occupi^  at  the  time.    State  v,  Meerchouse,  34  Mo.  344.    S. 

Absence  from  home  with  animus  revertandi  wUl  not  deprive  a  honse  of  its  status  as 
a  ^  dwelling-house  "  in  an  indictment  for  burglary.    Harrison  v.  SUite^  74  Ga.  SOI. 
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they  were  open  to  the  &ther's  part  of  the  hoiise^  and  the  son  never 
slept  in  the  part  so  let  to  him,  the  prisoner  being  convicted  of  a 
burglary  in  the  shop,  laid  ss  the  dwelling-house  of  the  father,  the 
conviction  was  held  by  the  judges  to  be  right,  it  being  under  the  same 
roof,  part  of  the  same  house,  and  communicating  internally.  R.  v. 
Seftou,  2  Russ.  5th  ed.  16 ;  Russ.  &  Ry.  203.  Chambers  in  the  inns 
of  court  are  to  all  purposes  considered  as  distinct  dwelling-houses,  and 
therefore  whether  the  owner  hsippens  to  enter  at  the  same  outer  door 
or  not,  will  make  no  manner  of  difference.  The  sets  are  often  held 
under  distinct  titles,  and  are,  in  their  nature  and  manner  of  occupa- 
tion, as  unconnected  with  each  other  as  if  they  were  under  separate 
roofe.     2  East,  R  C.  605;  1  Hale,  P.  C.  656. 

Occupation,  how  to  be  described,  where  there  is  an  internal 
communication,  but  the  parts  are  occupied  by  several,  under 
dijQTerent  titles.  Although  in  the  case  of  lodgers  and  inmates  who 
hold  under  one  general  occupier,  the  whole  of  the  house  continues  to 
be  his  dwelling-house,  if  there  be  an  internal  communication,  and  the 
parties  have  a  common  entrance,  vide  infra,  yet  it  is  otherwise  where 
several  parts  of  a  building  are  let  under  distinct  leases.  The  owner 
of  a  dwelling-house  and  warehouse  under  the  same  roof,  and  commu- 
nicating internally,  let  the  house  to  A.  (who  lived  thereV  and  the  ware- 
house to  A.  &  B.,  who  were  partners.  The  commumcation  between 
the  house  and  warehouse  was  constantly  used  by  A.  The  offence  wbs 
committed  in  the  warehouse,  which  was  laid  to  be  the  dwelling-honse 
of  A.  On  a  case  reserved,  the  Judges  were  of  opinion  that  this  was 
wrong,  A.  holding  the  house  m  which  he  Uvea  under  a  demise  to 
himself  alone,  and  the  warehouse  under  a  distinct  demise  to  himself 
and  B.     R.  v.  Jenkins,  Russ.  &.  Ry.  244.^ 

Occupation,  how  to  be  described — ^lodgers.  Where  separate 
apartments  were  let  in  a  dwelling-house  to  lodgers,  it  seems  formerly 
to  have  been  doubted  whether  they  might  not  in  all  cases  be  described 
as  the  mansion-house  of  the  lodgers?  2  East,  P.  C  505 ;  Hawk^ 
P.  C.  b.  1,  c.  38,  ss.  13,  14.  But  tlie  rule  is  now  taken  to  be,  accord- 
ing to  the  opinion  of  Kelynge,  84,  that  if  the  owner,  who  lets  out 
apartments  in  his  house  to  other  persons,  sleeps  under  the  same  roof^ 
*^741  *^^^  ^^  ^^^  ^^^  outer  door  common  to  nimself  and  his  lodgers, 
^  such  lodgers  are  only  inmates,  and  all  their  apartments  are 
parcel  of  the  dwelling-house  of  the  owner.  But  if  the  owner  do  not 
lodge  in  the  same  house,  or  if  he  and  his  lodgers  enter  by  different 
outer  doors,  the  apartments  so  let  are  the  mansion,  for  the  time  beings 
of  each  lodger  respectively.  And  accordingly  it  was  so  ruled  by  Holt^ 
C.  J.,  at  the  Old  Bailey,  in  1701,  although  in  that  case  the  rooms  were 

^  A  breaking  and  entering  a  room  or  rooms  in  a  tenement-hotue,  rented  to  a  sepa- 
rate fiimilvi  with  an  oater  door  and  entry  common  to  all,  is  a  bui^laiy.  Mason  9» 
People,  2«N.Y.  200.    a 

'  A  guest  at  a  hotel  who  feloniously  breaks  into  the  room  allotted  to  another 
guest  is  guilty  of  burglary.    State  v.  Clark,  48  Vt  629.    a 
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let  for  a  year,  under  a  rent,  and  Tanner,  an  ancient  clerk  in  court,  said 
that  this  was  the  constant  course  and  pmctice.  2  East,  P.  C.  505 ; 
1  I^ach,  90  (n).  Where  one  of  two  partners  is  the  lessee  of  a  sliop 
and  house,  and  the  other  partner  occupies  a  room  in  the  house,  he  is 
only  regarded  as  a  lodger.  Morland  &  Gutteridge  were  partnere ; 
Morland  was  the  lessee  of  the  'whole  premises,  and  paid  all  the  rent 
and  taxes  for  the  same.  '  Gutteridge  liad  an  apartment  in  the  house^ 
and  paid  Morland  a  certain  sum  for  board  and  lodging,  and  also  a 
certain  proportion  of  the  rent  and  taxes  for  the  shop  and  warehouses. 
The  burglary  was  committed  in  the  shop,  which  was  held  to  be  the 
dwelling-house  of  Morland,  and  the  judges  held  the  description 
right.  R.  V.  Pannonter,  1  Leach,  537  (n).  In  the  following  cases, 
the  apartments  of  the  lodger  were  held  to  be  his  dwelling-house : 
The  owner  let  the  whole  of  a  house  to  different  lodgers,  "flie  pros- 
ecutor rented  tlie  fii*st  floor,  a  sliop  and  a  parlor  on  the  ground 
floor,  and  a  cellar  underneath  the  shop,  at  12Z.  10«.  a  year.  The 
owner  took  back  the  cellar  to  keep  lumber  in,  for  which  he  allowed  a 
rebate  of  408.  a  year.  The  entrance  was  into  a  passage,  by  a  door 
from  the  street,  and  on  the  side  of  the  passage  one  door  opened  into 
the  shop,  and  another  into  the  parlor,  and  beyond  the  parlor  was 
the  staircase  which  led  to  the  upper  apaitments.  The  shop  and  par- 
lor doors  were  broken  open,^  and  the  judges  determined,  that  these 
rooms  were  properly  laid  to  be  the  dwelling-house  of  the  lodger,  for 
it  could  not  be  called  the  mansion  of  the  owner,  as  he  did  not  inhabit 
any  part  of  it,  but  only  rented  the  cellar  for  the  purpose  before  men- 
tioned. R.  V.  Rogers,  1  Leach,  89,  428 ;  2  East,  P.  C.  506,  507 ; 
Hawk.  P.  C.  b.  1,  c.  38,  s.  29. 

The  house  in  which  the  offence  was  committed  belonged  to  one 
Nash,  who  did  not  live  in  any  part  of  it  himself,  but  let  the  whole  of 
it  out  in  separate  lodgings  m>m  week  to  week.  John  Jordan,  the 
prosecutor,  had  two  rooms,  viz.,  a  sleeping- room,  and  a  workshop  in 
the  garret,  which  he  rented  by  the  week  as  tenant  at  will  to  Nash. 
The  workshop  was  broken  and  entered  by  the  prisoner.  Ten  judges, 
on  a  case  reserved,  were  unanimously  of  opinion,  that  as  Nash,  the 
owner  of  the  house,  did  not  inhabit  any  part  of  it,  the  indictment 
properly  charged  it  to  be  the  dwelling-house  of  Jordan.  R.  v.  Car- 
rell,  1  Leach,  237,  429  ;  2  East,  P.  C.  506.  The  prisoner  was  indicted 
under  the  repealed  statute  3  &  4  Will.  &  M.  c.  9,  s.  1,  for  breaking 
and  entering  a  dwelling-house  and  stealing  therein.  The  house  was 
let  out  to  mree  families,  who  occupied  the  whole.  There  was  only 
one  outer  door,  conmion  to  all  the  inmates.  J.  L.  (whose  dwelling- 
house  it  was  laid  to  be)  rented  a  parlor  on  the  ground  floor,  and  a 
single  room  up  one  pair  of  stairs,  where  he  slept.  The  judges  were 
of  opinion,  that  the  indictment  rightly  dialled  the  room  to  be  the 
dwelling-house  of  J.  L.  R.  v.  Trapshaw,  1  Leach,  427 ;  2  East,  P. 
C.  506,  780. 

It  follows  from  the  principle  of  the  above  cases,  that  if  a  man  lets' 
out  part  of  his  house  to  lodgers,  and  continues  to  inhabit  tsicoyr 
the  rest  ^himself,  if  he  breaks  open  the  apartment  of  a  lodger^  >- 
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and  steals  his  goods,  it  is  a  felony  only,  and  not  a  bi^iglary ;  for  it 
cannot  be  burglary  to  break  open  his  own  house.  2  East,  P.  C.  506  ; 
Kel.  84. 

Occupation,  how  to  be  described — ^by  wife  or  family.  The  actual 
occupation  of  the  premises  by  any  part  of  the  prosecutor's  domestic 
&miiy  will  be  evidence  of  its  being  his  dwelling-house.     The  wife  of 
the  prosecutor  had  for  many  years  lived  separate  from  her  husband. 
When  she  was  about  to  take  the  house  in  which  the  oiFence  was  after- 
wards committed,  the  lease  was  prepared  in  her  husband's  name  ;  but 
he  refused  to  execute  it,  saying  he  would  have  nothing  to  do  with  it; 
in  consequence  of  which,  she  agreed  ^vith  the  landlord  herself,  and 
coastantly  paid  the  rent  herselt     Upon  an  indictment  for  breaking 
open  the  house,  it  was  held  to  be  well  laid  to  be  the  dwelling-house  of 
the  husband.     R.  v.  Farre,  Kel.  43,  44,  45.     In  a  similar  case,  where 
there  was  the  additional  fact,  tliat  the  wife  liad  a  separate  property 
vested  in  trustees,  the  judges  were  clear  that  tlie  house  was  proixjrly 
laid  to  be  the  dwellii^-house  of  the   husband.      It  was  the  dwellings 
house  of  some  one.     It  was  not  the  wife's ;  because,  at  law,  she  could 
have  no  property ;  it  was  not  the  trustees',  because  they  had  nothing 
to  do  with  it ;  it  could  then  only  be  the  husband's.     R.  r.  French, 
Russ.  &  Ry.  491.^    So  where  the  owner  of  a  house  who  had  never 
lived  in  it,  permitted  his  wife,  on  their  separation,  to  reside  there,  and 
the  wife  lived  tliere  in  adultery  with  another  man,  who  paid  the  ex- 
penses of  housekeeping,  but  neither  rent  nor  taxes,  this  was  held  by 
the  jud^  to  be  properly  described   as  the  dwelling-house  of  the 
husband      R.  v.  Wilford,  Russ.  &  Ry.  617  ;   and  see  R.  t?.  Smith,  5 
C.  &  P.  203,  24  E.  C.  L.     Where  a  prisoner  was  indicted  for  break- 
ing into  the  house  of  Elizabeth  A.,  and  it  appeared  that  her  husband 
had  been  convicted  of  felony,  and  was  in  prison  under  his  sentence 
when  the  house  was  broken  into,  it  was  held  on  a  case  reserved,  that 
the  house  was  improperly  described,  although  the  wife  continued  in 
possession  of  it     R.  v.  Whitehead,  9  C.  &  P.  429,  38  E.  C.  L.     But 
if  a  case  should  arise,  in  which  the  law  would  adjudge  the  separate 
property  of  the  mansion  to  be  in  the  wife,  she  having  also  the  exclu- 
sive possession,  it  should  seem  tliat  in  such  case  the  biu*glary  would 
roperly  be  laid  to  be  in  her  mansion-house,  and  not  in  that  of  her 
usband.     2  East,  P.  C.  a  15,  s.  16;  2  Russ.  Cri.  25,  5th  ed.      If 
the  house  were  the  separate  property  of  the  wife  under  the  45  &  46 
Vict.  c.  75,  it  would  be  sufficient  to  describe  it  as  her  house.    (See 
sect.  12;  see  also  20  &  21  Vict  c  85,  ss.  21,  25.) 


I 


Occupation,  how  to  be  described — ^by  olerks  and  agents  in 
public  offices,  companies,  etc.  An  agent  or  clerk  employed  in  a 
public  office,  or  by  persons  in  trade,  is  in  law  the  servant  of  those  par- 
ties, and  if  he  be  sujSered  to  reside  upon  the  premises,  whidi  belong 

^  A  wife  who  had  a  separate  estate  leased  a  house  in  which  she  and  her  husband 
lived.  Held,  that  in  an  indictment  for  burglary  the  ownership  of  the  home  was  prop- 
erly laid  in  the  wife.    State  v.  Trapp.  17  S.  C.  467. 
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to  the  government^  or  to  the  individuals  employing  him,  the  premises 
cannot  be  described  as  his  dwelling-house.  Tfiree  persons  were  indicted 
for  breaking  into  the  lodgings  of  Sir  Heniy  Hungate,  at  Whitehall,  and 
the  judges  were  of  opinion,  that  it  should  have  been  laid  to  be  the 
King^s  mansion-house  at  Whitehall.  R.  v.  Williams,  1  Hale,  P.  C.  522, 
527.  The  prisoner  was  indicted  for  breaking  into  a  chamber  in  Som- 
erset-house, and  the  apartment  was  laid  to  be  the  ma'nsion-house  of 
the  person  who  lodged  there ;  but  it  was  held  bad,  because  the  whole 
house  belonged  to  the  Queen-mother.  R.  v.  Burgess,  Kel.  27.  The 
♦prisoner  was  indicted  under  the  12  Anne,  c.  7  (repealed),  for  r*q7/» 
stealing  a  gold  watch  in  the  dwelling-house  of  W.  H.  Bun-  L 
bury,  Esq.  The  house  was  the  invalid  ofHce  at  Chelsea;  an  office 
under  government.  The  ground-floor  was  used  by  the  paymaster- 
general,  for  the  purpose  of  conducting  the  business  relating  to  the 
office.  Mr.  Bunbury  occupied  the  whole  of  the  upper  part  of  it ;  but 
the  rent  and  taxes  of  the  whole  were  paid  by  government.  The  court 
(at  the  Old  Bailey)  held  that  it  was  not  the  dwelling-house  of  Mr. 
Bunbury.  R.  v.  Peyton,  1  Leach,  324;  2  East,  P.  C.  501.  The 
prisoner  was  indicted  for  burglary  in  the  mansion-house  of  Samuel 
Story.  It  appeared  that  the  house  belonged  to  the  African  Company, 
and  that  Story  was  an  officer  of  the  company,  and  had  separate  apa]i>- 
ments,  and  lodged  and  inhabited  there :  but  Holt,  C.  J.,  Tracy,  J., 
and  Bury,  B.,  held  this  to  be  the  mansion-house  of  the  oompany,  for 
though  an  aggregate  corporation  cannot  be  said  to  inhabit  anysvhere, 
yet  they  may  have  a  mansion-house  for  the  habitation  of  their  serv- 
ants. R.  17.  Hawkins,  2  East,  P.  C.  501 ;  Foster,  38.  So  it  was  held 
with  regard  to  the  dwelling-house  of  the  East  India  Company,  inhab- 
ited by  their  servants.  R.  v.  Pickett,  2  East,  P.  C.  501.  The  pri^ 
oner  was  indicted  for  breaking  and  entering  the  house  of  the  master, 
fellows,  and  scholars  of  Bennet  College,  Cambridge.  The  fact  was 
he  broke  into  the  buttery  of  the  coU^,  and  there  stole  some  money, 
and  it  was  agreed  by  all  the  judges  to  be  burglary.  R.  r.  IVIaynard, 
2  East,  P.  C.  501.  The  governor  of  the  Birmmgham  workhouse  was 
appointed  under  contract  for  seven  years,  and  had  the  chief  pai-t  of 
tne  house  for  his  own  occupation;  but  the  guardians  and  overseers 
who  appointed  him,  reservea  to  themselves  the  use  of  one  room  for  an 
office,  and  of  three  others  for  store-rooms.  The  governor  was  assessed 
for  the  house,  with  the  exception  of  these  rooms.  The  office  being 
broken  open,  it  was  laid  to  be  the  dwelling-house  of  the  governor ; 
but,  upon  a  case  reserved,  the  judges  held  the  description  wrong.  R.  v. 
Wilton,  Russ.  &  Ry.  115.  So  a  club-house  is  wronglv  described  as 
the  dwelling-house  of  the  house-steward  who  sleeps  in  the  club-house, 
and  has  the  charge  of,  and  is  responsible  for,  the  plate  in  it  R.  v, 
Ashley,  1  C.  &  K.  198,  47  E.  C.  L. 

The  following  case  appears  to  be  at  variance  with  previous  authori- 
ties, and  it  mav  be  doubted  whether  it  is  to  be  considered  as  law :  The 
prosecutor,  Sylvester,  kept  a  blanket  warehouse  on  Qoswell-street,  and 
resided  with  his  family  in  the  house  over  the  warehouse,  which  was 
on  the  ground-floor,  and  consisted  of  four  rooms,  the  second  of  which 
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was  the  room  broken  open.  There  was  an  internal  door  between 
the  warehouse  and  the  dwelling-house.  The  blankets  were  the  prop- 
erty of  a  company  of  blanket  manufacturers  at  Whitney,  in  Oxford- 
shire, none  of  whom  ever  slept  in  the  house.  The  whole  rent,  both 
of  the  dwelling-house'  and  warehouse,  was  paid  by  the  company,  to 
whom  Sylvester  acted  as  servant  or  agent,  and  received  a  considera- 
tion for  his  services  from  them,  part  of  which  consideration,  he  said, 
was  his  being  permitted  to  live  in  the  house^  rent  free.  The  lease 
of  the  premises  was  in  the  company.  The  court  (Graham,  B.,  and 
Grose,  J.),  were  clearly  of  opinion  tliat  it  was  rightly  charged  to  be 
the  dwelling-house  of  Sylvester ;  for  though  the  lease  of  the  house 
was  held,  and  the  whole  rent  reserved  paid  by  the  company  in  the 
country,  yet  as  they  had  never  used  it  in  any  way  as  their  habitation, 
it  would  be  doing  an  ecjual  violence  to  language  and  to  common 
sense  to  consider  it  as  their  dwelling-house,  especially  as  it  was 

^'^T?!   *^^^^^^^  ^^^^  ^^^  ^^^y  purpase  m  holding  it  was  to  furnish  a 
^  dwelling  to  their  agent,  ancl  ware-rooms  tor  the  commodities 
therein  deposited.     It  was  the  means  by  which  they  in  part  remune- 
rated Sylvester  for  his  agency,  and  was  precisely  the  same  thing  as  if 
they   had  paid  him  as  much  more  as  the  rent  would  amount  to, 
ana  he  had  paid  the  rent.     The  bargain,  however,  the  court  observed, 
took  another  shape.    The  company  preferred  paying  the  rent  of  the 
whole  premises,  and  giving  their  agent  and  his  iamily  a  dwelling 
therein  toward  the  salaiT  which  he  was  to  receive  from  them.     It  was, 
therefore,  essentially  ana  truly,  the  dwelling  of  the  person  who  occu- 
pied it.     The  punishment  of  burglary  was  intended  to  protect  the 
actual  occupant  from  the  terror  of  disturbance  during  the  hours  of 
darkness  and  repose  ;  but  it  would  be  absurd  to  suppose  that  the  terror 
which  is  of  the  essence  of  this  crime,  could,  from  the  breaking  and 
entering  in  this  case,  have  produced  an  effect  at  Witney.     K.  v,  Mar- 
gett,  2  Lieach,  930.     It  has  been  observed,  that  the  accuracy  of  the 
reason  given  in  the  above  judgment,  with  regard  to  protecting  the 
actual  occupant,  may,  perhaps,  be  questionable.     The  punishment  of 
burglary  will  attach  equally,  and  the  actual  occupant  will  not  be  less 
protected,  though  the  offence  should  be  laid  in  the  indictment  as  com- 
mitted in  the  dwelling-house  of  the  real  owner.     And  with  respect  to 
the  terror  in  this  case  not  having  affected  the  company  at  Witney,  the 
same  might  have  been  said  of  the  terror  to  tiie  East  India  Company 
or  the  African  Company,  in  the  cases  of  burglary  in  their  hous^   In 
the  course  of  this  case,  Mr.  Justice  Grose  inquired  if  there  had  not 
l)een  a  prosecution  at  the  Old  Bailey  for  a  burglary  in  some  of  the 
halls  of  the  city  of  London,  in  whidi  it  was  clear  tliat  no  part  of  the 
corporation  resided,  but  in  whidi  the  clerks  of  the  company  generally 
lived  ;  and  Mr.  Knapp  informed  the  court  that  his  father  was  clerk  to 
the  Haberdashers'  Comnany,  and  resided  in  the  hall,  which  was  broken 
open,  and  in  that  case  tine  court  held  it  to  be  his  father's  house.     2 
Leach,  931  (n).     The  case  of  R.  v.  Margett,  however,  appears  to  be 
supported  by  a  more  recent  decision.     The  prosecutor  was' secretary  to 
the  Norwich  Union  Insurance  Company^  and  lived  with  his  family  in 
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the  house  used  as  the  office  of  the  company,  who  paid  the  rent  and 
taxes.  The  burgla-ry  was  in  breaking  into  a  room  used  for  the  busi- 
ness of  the  company.  The  recorder,  on  the  authority  of  E.  v.  Mar- 
gett,  and  the  case  of  the  clerk  of  the  Haberdashers'  Company  there 
mentioned,  thought  the  indictment  correct,  but  reserved  the  point  for 
the  judges,  who  were  of  opinion  that  the  house  was  rightly  acscribed 
as  the  prosecutor's,  since  he,  his  family,  and  ser\'ants  Were  the  only 
persons  who  dwelt  tliere ;  and  they  only  were  liable  to  be  disturbed  by 
a  burglary.  Though  their  lordships  would  not  say  tliat  it  might  not 
have  been  described  as  the  company's  house,  they  thouglit  it  might, 
with  equal  propriety,  be  described  as  the  prosecutor's.  R.  v.  Witt,  1 
Moody,  C.  C.  248.  It  is  perhaps  safer  in  cases  like  those  cited  above 
to  lay  the  property  in  the  house  differently  in  different  counts,  though 
any  variance  m  this  respect  would  no  doubt  be  now  amended,  ante,  p. 
372. 

Occupation,  how  to  be  described — ^by  servants  occupying  as 
such.  Where  a  servant  occupies  a  dwelling-house,  or  apartments 
therein,  as  a  servant^  his  occupation  is  that  of  his  master,  ana  the  house 
is  the  dwelling-house  of  the  latter.  But  it  is  otherwise  where  the  ser- 
vant occupies  wo  jure  as  tenant.  Thus,  apartments  in  the  king's  pal- 
aces, or  in  the  houses  of  noblemen,  for  their  stewards  and  chief  servants^ 
♦can  only  be  described  as  the  dwelling-house  of  the  king  or  r4cQ7o 
noblemen.  Kel.  27;  1  Hale,  P.  C.  522,  627.  Graydon,  a  L  "^^^ 
&rmer,  had  a  dwelling-house  and  cottage  under  the  same  roof,  but  they 
were  not  inclosed  by  any  wall  or  court-yard,  and  had  no  internal  com- 
municatioa.  Trumball,  a  servant  of  Graydon,  and  his  femily,  resided 
in  the  cottage  by  agreement  with  Graydon,  when  he  entered  his  ser- 
vice. He  paid  no  rent,  but  an  abatement  was  made  in  his  wages  on 
account  of  the  cottage.  The  judges  (Buller,  J.,  dvb.)  held  that  this 
was  no  more  than  a  licence  to  Trumball  to  lodge  in  the  cottage,  and 
did  not  make  it  his  dwelling-house.     R.  v.  Brown,  2  East,  P.  C.  601. 

The  prosecutors  were  partners  as  bankers,  and  also  as  brewers,  and 
were  the  owners  of  the  house  in  question,  used  in  both  concerns. 
There  were  three  rooms,  with  only  one  entrance  by  a  door  fix)m  the 
street.  No  one  slept  in  these  rooms.  The  upper  rooms  of  the  house 
were  inhabited  by  John  Stevenson,  the  cooper  employed  in  the  brew- 
ing concern.  He  was  paid  half  a  guinea  a  week,  and  permitted  to 
have  these  rooms  for  the  use  of  himself  and  fiunily.  There  was  a 
separate  entrance  from  the  street  to  these  rooms.  There  was  no  com- 
munication between  the  upper  and  lower  floor,  except  by  a  trap-door 
rthe  key  of  which  was  left  with  Stevenson)  and  laddei  not  locked  or 
mstened,  and  not  used.  Stevenson  was  assessed  to  the  window-tax  for 
his  part  of  the  premises,  but  the  tax  was  paid  by  his  masters.  It 
being  objected  that  the  place  where  the  burglary  was  committed  was 
not  the  dwelling-house  of  the  prosecutors,  the  point  was  reserved, 
when  eight  of  the  judges  thought  that  Stevenson  was  not  a  tenant, 
but  inhabited  only  in  the  course  of  his  service.  Four  of  the  judges 
were  of  a  contrary  opinion.     Lord  EUenborough,  C.  J.,  said — ^^  Sii^ 
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venson  certainly  could  not  have  maintained  ti^pass  against  his  em- 
ployers if  they  had  entered  these  rooms  without  his  consent.  Does  a 
gentleman  who  assigns  to  his  coachman  the  rooms  over  his  stables 
thereby  make  him  a  tenant  ?  The  act  of  the  assessors,  whether  right 
or  wrong,  in  assessing  Stevenson  for  the  windows  of  the  upper  roonxs, 
can  make  no  difference ;  nor  is  it  material  which  of  the  two  trades 
the  prosecutor  carried  on ;  Stevenson  was  servant,  for  the  property  in 
both  partnerships  belonged  to  the  same  persons.  As  to  the  severance, 
the  key  of  the  trap-door  was  left  with  Stevenson,  and  the  door  was 
never  fastened,  and  it  can  make  no  difference  whedier  the  oommoni- 
cation  between  the  upper  and  lower  rooms  was  through  a  trap-door  or 
by  a  common  staircase.''  R.  r.  Stockton  and  Edwards,  2  Leach, 
1015  ;  2  Taunt.  339 ;  8.  c.  under  the  name  of  R.  v.  Stock  and  another, 
Riiss.  &  Ry.  185.  See  2  Riiss.  Cri.  27, 6th  ed.;  R.  v.  Flannagan,  Russ. 
&  Ry.  187,  infra. 

In  order  to  render  the  occupation  of  a  servant  the  occupation  of  the 
master,  it  must  appear  that  the  servant  is,  properly  speaking,  such, 
and  not  merely  a  person  put  into  the  house  for  the  purpose  of  pro- 
tecting it.  The  prosecutor  left  the  dwelling-house,  keeping  it  only 
as  a  warehouse  and  workshop,  without  any  intention  of  again  residing 
in  it.  In  consequence  of  his  thinking  it  not  prudent  to  leave  the 
house  without  some  one  in  it,  two  women,  employed  by  him  as  work- 
women in  his  business,  and  not  as  domestic  servants,  slept  there  to 
take  care  of  the  house,  but  did  not  take  their  meals  there  or  use  the 
house  for  any  other  purpose  than  that  of  sleeping  there.  Uix>n  an 
indictment  for  stealing  goods  to  the  amount  of  more  than  408.,  in  the 
dwelling-house  of  the  prosecutor,  the  judges  held  that  this  could  not 
be  considered  his  dwelling-house.  R.  v,  Flannagan,  Russ.  &  Ry.  187. 
^oyq-i  *It  is  difficult  to  aistinguish  this  case  from  that  of  R.  v.  Stock- 
•J  ton,  2  Leach,  1015,  mpra,  which  received  an  opposite  decision. 
Still,  though  the  object  of  the  owner  of  the  house  m  putting  in 
his  servants,  be  to  protect  his  property  only,  yet  if  they  live 
there,  their  occupation  will  be  deemed  his  occupation,  and  the  house 
may  be  described  as  his  dwelling-house.  The  sliop  broken  open  was 
part  of  a  dwelling-house  which  the  prosecutor  had  mhabited.  He  had 
left  the  dwelling-house  and  never  meant  to  live  in  it  again,  but  re- 
tained the  shop  and  let  the  other  rooms  to  lodgers ;  after  some  time  he 
put  a  servant  and  his  &mily  into  two  of  the  rooms,  lest  the  place 
should  be  robbed,  and  they  lived  there.  Upon  a  case  reserved,  the 
judges  thought  that  putting  in  a  servant  and  his  fiunily  to  live  was 
very  different  from  putting  them  in  merely  to  sleep,  and  that  this  was 
still  to  be  deemed  the  prosecutor's  house.  R.  r.  Gibbons,  2  Russ.  Cri. 
23,  5th  ed.  J.  B.  worked  for  one  W.,  who  did  carpenter's  work  for 
a  public  company,  and  had  put  J.  B.  into  the  house  in  question  to 
take  care  of  it  and  of  some  mills  adjoining,  J.  B.  receiving  no  more 
wages  aft:er  than  before  he  went  to  live  in  the  house ;  it  was  held  that 
the  house  was  not  rightly  described  as  the  house  of  J.  B.  R.  r.  Raw- 
lins, 7  CAP.  150,  32  E.  C.  L.  See  R.  v.  Ashley,  1  C.  A  K.  198, 
ante,  p.  376,  47  E.  C.  L. 


BUBGLABT.  613 

Occupation,  how  to  be  described — ^by  servants — ha  tenants. 
Where  a  servant  occupiee  part  of  the  premises  belonging  to  his  master, 
not  as  in  the  cases  above  mentioneOy  antCy  p.  377,  in  the  capacity  of 
servajii,  but  in  the  character  of  tenant,  the  premises  must  be  aescribed 
as  his  dwelling-house.  Greaves  &  Co.  had  a  house  and  building 
where  they  carried  on  their  trade.  Mottran,  their  warehouseman, 
lived  with  his  family  in  the  house,  and  paid  11^.  per  annum  for  rent 
and  coals  (the  house  alone  being  worth  20£  per  annum).  Greaves  &  Co. 
paid  the  rent  and  taxes.  The  judges  were  of  opinion  that  this  could 
not  be  said  to  be  the  dwelling-house  of  Greaves  &  Co.  They  thought 
that  B3  Mottran  stood  in  the  character  of  tenant  (for  Greaves  &  Co. 
might  have  distrained  upon  liim  for  his  rent,  and  could  not  arbitrarily 
have  removed  him),  Mottran's  cocupation  oould  not  be  deemed  their 
occupation.     R.  v.  Jarvis,  1  Moody,  C.  C.  7.^ 

Nor  is  it  necessary,  in  order  to  invest  the  servant  with  the  character 
of  tenant,  that  he  should  pay  a  rent,  if,  from  other  circumstances  of 
the  case,  it  appears  that  he  holds  as  tenant.  The  prosecutor  (G^nt), 
a  collier,  resided  in  a  cottage  built  by  the  owner  of  the  coUieiy  for 
whom  he  worked.  He  received  15«.  a  week  as  wages,  besides  the 
cotta^,  which  was  free  of  rent  and  taxes.  The  prisoner  being  in- 
dicted for  burglary,  in  the  dwelling-house  of  the  prosecutor,  Holroyd, 
J.,  was  of  opinion,  that  though  the  occupation  and  enjoyment  of  tlie 
c6ttage  were  obtained  by  reason  of  Gent  being  the  servant  of  the 
owner,  and  were  co-extensive  only  with  the  hiring,  yet  that  his  inhab- 
iting the  cottage  was  not,  as  in  the  cases  referred  to  (2  East,  P.  C.  500), 
correctly  speaking,  merely  as  the  servant  of  the  owner,  nor  was  it 
either  as  to  the  whole  or  any  part  of  the  cottage,  as  his  (the  owner^s) 
occupation,  or  for  his  use  or  business,  or  that  of  the  colliery,  but 
wholly  for  the  use  and  benefit  of  Gent  himself  and  his  &mily,  in  like 
manner  as  if  he  had  been  paid  the  rent  and  taxes ;  and  though  the 
servant^s  occupation  might  in  law,  at  the  master's  election,  be  con- 
sidered as  the  occupation  of  the  master  and  not  of  the  servant,  yet 
with  r^ard  to  third  persons  it  might  be  considered  either  as  the  occu- 
pation of  the  master  or  servant.  The  point  was,  however,  reserved 
*for  the  opinion  of  the  judges,  who  held  that  the  cottage  might  r*oo/^ 
be  described  as  the  dwelling-house  of  Gent.  K.  v.  Jobling,  L 
Russ.  &  Ry.  525.  A  toll-house  was  occupied  by  a  person  employed 
by  the  lessee  of  the  tolls  at  weekly  wages  as  collector,  and  as  such  he 
had  the  privily  of  living  in  the  toll-house.  The  Judges  were  unani- 
mously of  opinion  that  the  toll-house  was  rightly  described  as  his 
dwelling-house ;  for  he  had  the  exclusive  possession  of  it,  and  it  was 
unconnected  with  any  premises  of  the  lessee,  who  did  not  appear  to 
have  any  interest  in  it.  R.  r.  Camfield,  1  Moody,  C.  C.  42.  So  where 
a  person  who  has  been  servant  remains,  on  the  tenant's  quitting,  upon 
the  premises,  not  in  the  capacity  of  servant,  they  m^  be  describea  as 
his  awelling-house.  Lord  Spencer  let  a  house  to  Mr.  Stephens,  who 
underlet  it.    The  sub-lessee  failed  and  quitted,  and  no  one  remained 

*  Where  a  tenancy  exists,  the  building  entered  may  be  alleged  to  be  the  property  of 
either  the  tenant  In  poeseaBion  or  of  the  landlord,    Kennedy  v.  State,  81  Ind.  379. 
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in  the  house  but  Ann  Pemberton,  who  had  been  servant  to  the  sub- 
lessee. Stephens  paid  her  15s,  a  week  till  he  died,  when  she  received 
no  payment,  but  continued  in  the  house.  At  Michaelmas  it  was  given 
up  to  Lord  Spencer,  but  Ann  Pemberton  was  permitted  by  the  steward 
to  remain  in  it  Bayley,  J.,  thought  Ann  Pemberton  might  be  con- 
sidered tenant  at  will,  but  reserved  the  point  for  the  opinion  of  the 
judges,  who  held  that  the  house  was  rightlv  laid  in  the  mdictment  as 
the  dwelling-house  of  Ann  Pemberton,  as  she  was  there,  not  as  a  ser- 
vant, but  as  a  tenant  at  will.  R.  v.  Collet,  Russ.  &  Ry.  498.  Where 
a  gardener  lived  in  a  house  of  his  master,  quite  separate  from  the 
dwelling-house  of  the  latter,  and  had  the  entire  control  of  the  house 
he  lived  in  and  kept  the  key,  it  was  held  that  it  might  be  laid  either 
as  his  or  as  his  master's  house.  R.  v.  Rees,  7  C.  &  P.  568, 32  EL  C.  L. 

Ooonpation,  how  to  be  described — by  guests,  etc.  If  several 
persons  dwell  in  one  house,  as  euests  or  otherwise,  having  no  fixed  or 
'Certain  interest  in  any  part  of  the  house,  and  a  burglary  he  committed 
in  any  of  their  apartments,  it  seems  clear  that  the  indictment  ought  to 
lay  the  offence  in  the  mansion-house  of  the  proprietor.  Hawk.  P.  C. 
b.  1,  c.  38,  s.  26.  Therefore,  where  the  chamber  of  a  guest  at  an  inn 
is  broken  open,  it  shall  be  laid  to  be  the  mansion-house  of  the  inn- 
keeper, because  the  guest  has  only  the  use  of  it,  and  not  any  certain 
interest,  1  Hale,  P.  C.  557.  It  has  been  said  that  if  the  host  of  an 
inn  break  the  chamber  of  his  guest  in  the  night  to  rob,  this  is  burg- 
lary. Dalton,  c.  161,  s.  4.  But  it  has  been  observed  that  this  may 
be  justly  questioned ;  for  that  there  seems  no  distinction  between  this 
case  ana  the  case  of  an  owner  residing  in  the  same  house,  breaking  the 
chamber  of  an  inmate  having  the  same  outer-door  as  himself,  which 
Eelynge  says  cannot  be  burglary.  Kel.  84;  2  East,  P.  C.  582.  It  is 
said  by  Lord  Hale,  that  if  A.  be  a  lodger  in  an  inn,  and  in  the  night 
opens  his  chamber-door,  steals  the  goods  in  the  house,  and  goes  away, 
it  may  be  a  question  whether  this  be  burglary;  ''and,"  he  continues^ 
''it  seems  not,  because  he  had  a  special  interest  in  his  chamber,  and  so 
the  opening  of  his  own  door  was  no  breaking  of  the  innkeeper's 
house,  but  if  he  had  opened  the  chamber  of  B.,  a  lodger  in  the.inn^ 
to  steal  his  goods,  it  had  been  burglary.''  1  Hale,  P.  C.  554.  It  has 
been  observed  that  the  reasoning  in  the  following  case  is  opposed  to 
the  distinction  taken  by  Lord  Hale,  and  that  the  case  of  a  guest  at  an 
inn  breaking  his  own  door  to  steal  goods  in  the  night,  fidls  under  tiie 
same  consideration  as  a  servant  under  like  drcumstanoes.  *  2  East, 
P.  C  503.  The  prosecutor,  a  Jew  pedlar,  came  to  the  house  of  one 
Lewis,  a  publican,  to  stay  all  night,  ana  fiistened  tfie  door  of  his 
*3811  ^^^^^^^  ^^  prisoner  pretended  to  Lewis  that  the  proeecu- 
^  tor  had  stolen  his  goods,  and  under  this  pretence,  with  the 
assistance  of  Lewis  and  oQiers,  forced  the  chamber-door  open,  and 
stole  the  prosecutor's  goods ;  Adams,  B.,  doubted  whether  the  duunber 
could  be  properly  called  the  dwelling-house  of  the  prosecutor,  being  really 
a  part  ot  the  dwelling-house  of  the  innkeeper.  Upon  a  case  reserved, 
the  judges  all  thought  that  though  the  prosecutor  had  for  that  night 
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a  special  interest  in  the  bedchamber,  yet  it  was  merely  for  a  particular 
purpose,  viz.,  to  sleep  there  that  night  as  travelling  guest,  and  not  as 
a  r^ular  lodger ;  that  he  had  no  certain  and  permanent  interest  in  the 
room  itself,  but  both  the  property  and  possession  of  the  room  remained 
in  the  landlord,  who  would  be  answerable  civUUer  for  any  ^oods  of  his 
guest  that  were  stolen  in  the  room,  even  for  the  goods  now  m  question, 
which  he  could  not  be,  unless  that  room  were  deemed  to  be  in  his 
possession ;  and  that  &e  landlord  might  go  into  the  room  when  he 
pleased,  and  would  not  be  a  trespasser  to  his  guest  B.  v.  Prosser,  2 
East^  P.  C.  502, 

Occupation,  how  to  be  described — ^partners.  Where  one  of  sev- 
eral partners  is  the  lessee  of  the  premises  where  the  business  is  carried 
on,  and  another  partner  occupies  an  apartment  there,  and  pays  for  his 
board  and  lodging,  the  latter,  as  already  stated,  will  be  considered 
as  a  lodger  only.  R.  v.  Parmenter,  1  Leach,  637  (n),  ante,  p.  374. 
But  where  the  house  is  the  joint  property  of  the  firm,  and  one  of  the 

Sartners  and  the  persons  employca  in  the  trade  live  there,  it  is  properly 
escribed  as  the  dwelling-house  of  the  firm.     B.  v.  Athea,  1  Moody^ 

Proof  of  the  pariah — ^the  looal  description.  If  it  be  not  expressly 
stated  where  the  dwelling-house  is  situated,  it  is  taken  to  be  situated 
at  the  place  named  in  the  indictment  by  way  of  special  venue.  14  & 
15  Vict  a  100,  s.  23,  mipra,  p.  248.  And  if  two  parishes  having 
been  named,  the  house  is  stated  to  be  ''at  the  parish  aforesaid,"  the 
last  parish  shall  be  intended.  B.  v.  Bichards,  1  Moo.  &  B.  177. 
Where  an  indictment  for  burglary  charged  that  the  prisoners,  "  late 
of  Norton  juxta  Kempsey,  in  the  county  bf  Worcester,"  "  at  Norton 
jaxta  Kempsey  aforesaid,  the  dwelling-house  of  T.  Hooke,  there  situ- 
ate," feloniously  did  break  and  enter,  etc,  and  it  appeared  that  Nor- 
ton juxta  Kempsey  was  a  chapelry  and  perpetual  curacy,  it  was  ob- 
jected that  the  mdictment  ought  to  have  stated  Norton  juxta  Kempsqr 
to  be  a  chapelry,  or  described  it  in  some  other  manner.  But  Patteson, 
J.,  held  that  B.  v.  Napper,  1  Moo.  C.  C.  44,  was  a  sufficient  authority 
to  show  that  this  indictment  was  good.  There  it  was  held  that  an  in- 
dictment ailing  that  the  prisoner  at  ''  Liverpool,"  did  break  and 
enter  a  dwelling-house  ''  there  situate,"  was  good  ;  and  there  was  no 
reason  why  an  indictment  allying  a  bui^fflary  at  "  Norton  juxta  Kemp- 
sey "  was  not  also  good,  it  being  provea  that  there  was  such  a  district. 
B.  V.  Brookes  and  others,  2  Buss.  Cri.  45,  6th  ed.;  Car.  &  M.  644. 
A  variance  between  the  description  in  the  indictment  and  the  evi- 
dence is  amendable,  under  14  &  15  Vict.  c.  100,  s.  1,  ante,  p.  209. 

Proof  of  the  offence  having  been  oommitted  in  the  night-time. 
With  regard  to  what  shall  be  esteemed  niffhty  k  is  said  by  Lord  Hale 
to  have  Been  anciently  held,  that  after  sunset,  though  daylight  be  not 

^  But  see  People  «.  Edwards,  69  OaL^SaiSL 
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in^osyi  *quite  gone,  or  before  sun-rising,  is  nodanier,  to  make  a  bui^ 
•^^"^-1  lary  (Dalt.  c.  99 ;  Cromp.  22,  b.) ;  but  he  adds,  tliat  the  better 
opinion  has  been,  that  if  the  sun  be  set,  yet  if  the  countenance  of  a 
party  can  be  reasonably  discerned  by  the  light  of  the  sun,  or  erg>ti»- 
culum,  it  is  not  night.  1  Hale,  P.  C.  650 ;  3  Inst.  63.  This  rule, 
however,  does  not  apply  to  moonlight,  otherwise  many  buiglaries 
might  pass  unpunished.  1  Hale,  551 ;  4.B1.  Com.  224,  Now  by  the 
24  &  25  Vict  c.  96,  s.  1,  "  for  the  purposes  of  this  Act,  the  night 
shall  be  deemed  to  commence  at  nine  of  the  clock  in  the  evening  of 
each  day,  and  to  conclude  at  six  of  the  dock  in  the  morning  of  the 
succeeding  day.''^ 

The  prosecutor  must  prove  that  both  the  breaking  and  entering  took 
place  in  the  night-time,  but  it  is  not  necessary  that  both  sliould  have 
talcen  place  on  the  same  night  It  is  said  by  Lord  Hale,  that  if 
thieves  break  a  hole  in  the  house  one  night,  to  the  intent  to  enter 
another  night  and  commit  a  felony  through  the  hole  they  so  made  the 
night  before,  this  seems  to  be  burglary ;  for  the  breaking  and  entering 
were  both  nodantery  though  not  the  same  night,  and  it  shall  be  sup- 
posed they  broke  and  entered  the  night  th^  entered,  for  the  breaking 
makes  not  the  bursary  till  the  entry.  1  Hale,  P.  C.  551.  This  point 
was  decided  in  the  following  case :  During  the  night  of  Friday,  the 
side-door  of  the  prosecutor's  house,  which  opened  into  a  public  passage, 
had  all  the  glass  taken  out  by  the  prisoner,  with  intent  to  enter,  and 
on  the  Sunc&iy  night,  the  prisoner  entered  through  the  hole  thus  made. 
On  a  case  reserved,  the  judges  were  of  opinion,  that  the  offence  amounted 
to  a  burglary,  the  breaking  and  entry  being  both  by  night  And 
although  a  day  elapsed  between  the  breaking  and  entering,  yet  the 
breaking  was  originally  with  intent  to  enter.  B.  o.  Smith,  Buss.  & 
By.  41 7.     See  abo,  B.  v.  Jordan,  anUy  p.  365. 

^^  If  the  breaking  of  the  house,''  says  Lord  Hale,  ^^  were  done  in 
the  day-time,  and  the  entering  in  the  ni^ht,  or  the  breaking  in  the 
night  and  the  entering  in  the  day,  that  will  not  be  burglary  ;  K>r  both 
make  the  offence,- ana  both  must  be  noetanter,  1  Hale,  P.  C.  551, 
citing  Cromp.  33,  a.  ex.  8  ed.  2.  Upon  this,  the  annotator  of  Lord 
Hale  observes,  that  '^  the  case  cited  does  not  AiUy  prove  the  point  it  ia 
brought  for,  the  resolution  being  only,  that  if  thieves  enter  in  the  night 

^  The  night-time  conBists  of  the  period  from  the  termination  of  dajlisht  in  the 
evenin;^  to  the  earUest  dawn  of  the  next  morning.  State  p.  Bancroft,  10  N.  H.  106. 
An  indictment  for  burglary  may  be  supported  by  circnmstantial  eyidence,  and  it  is 
not  necessary  to  show  tnat  the  entry  oonld  not  have  been  made  in  the  day-time.  State 
V.  Bancroft,  10  N.  H.  105.  It  haymg  been  proved  that  the  prisoner  was  seen  on  the 
day  after  the  burglary,  for  which  he  was  indicted^  under  very  susfpicious  cirenm- 
!)t:{nces,  near  the  place  where  it  was  committed,  it  was  competent  to  prove  that  the 
implements  used  came  from  his  home.    People  r.  Lamed,  3  Held.  445. 

An  indictment  for  burglary  which  omits  to  charge  that  it  was  committed  **  in  the 
nighttime  "  is  fatally  defective.  Commou wealth  v,  Kass,  3  Brewst  422 ;  Methard  o. 
State,  19  O.  St.  363.    S. 

The  burden  of  proof  that  the  burglary  was  committed  in  the  nighttime  is  on  the 
State.  It  cannot  be  presumed  or  in&rred.  Waters  v.  State,  53  Ga.  567.  Evidenoa 
of  the  prosecutor  that  he  left  his  store  after  dark  and  returned  between  daylight  and 
sunrise  held  sufficient  to  vrarrant  a  i'^rding  that  the  breaking  was  in  the  night.  Housor 
V.  State,  58  Ga.  78;  Brown  v.  State,  5tf  Ga.  456. 
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at  a  hole  in  the  wall  which  was  there  before,  it  is  no  burglary ;  but  it 
does  not  appear  who  made  the  hole/^  1  Hale,  P.  C.  551  (n).  It  is 
observed  by  Mr.  Seijeaiit  Russell^  that  it  is  elsewhere  given  as  a  reason 
by  Lord  Hale,  why  the  breaking  and  entering,  if  both  in  the  night, 
need  not  be  both  in  the  same  night,  tliat  it  shall  be  supposed  that  the 
thieves  broke  and  entered  in  the  nieht  when  they  entered ;  for  that  the 
breaking  makes  not  the  burglary  till  the  entry  ;  and  the  learned  writer 
adds,  tliat  *^  this  reasoning,  if  applied  to  a  breaking  in  the  day-time, 
and  an  entering  in  the  night,  would  seem  to  refer  the  whole  transaction 
to  the  entry,  and  make  such  breaking  and  entry  a  burglary/'  2  Kuss. 
Cri.  37,  5th  ed.;  and  see  2  Ekst,  P.  C.  509.  It  would  seem,  however, 
to  be  carrying  the  presumption  much  further  than  in  the  case  put  by 
Lord  Hale ;  and  it  may  well  be  doubted  whether,  in  such  a  case,  the 
offence  would  be  held  to  amount  to  burglary. 

Proof  of  intent — ^to  commit  felony — ^felony  at  common  law,  or 
by  statute.  The  prosecutor  must  prove  that  the  dwelling-house 
was  broken  and  entered  with  intent  to  commit  a  felony  therein,* 
♦Evidence  that  a  felony  was  actually  committed  is  evidence  that  r*ooo 
the  house  was  broken  and  entered  with  intent  to  commit  that  ^ 
offence.  1  Hale,  P.  C.  560 ;  2  East,  P.  C.  514.  It  was  at  one  time 
doubted,  whether  it  was  not  essential  that  the  felony  intended  to  be 
committed  should  be  a  felony  at  common  law,  1  Hale,  P.  C.  562 ; 
Crompton,  32 ;  Dalt.  s.  151,  c.  5.  But  it  appears  to  be  now  settled, 
according  to  the  modem  autliorities,  that  it  makes  no  difference  whether 
the  offence  intended  be  felony  at  common  law  or  bv  statute ;  and 
the  reason  given  is,  that  whenever  a  statute  makes  an  offence 
felony,  it  incidentally  gives  it  all  the  properties  of  a  felony 
at  common  law.  Hawk.  P.  C.  b.  1,  c.  38,  s,  38 ;  R.  v.  Gray, 
Str.  481;  4  Bl.  Com.  228;  2  East,  P,  C.  511;  2  Russ.  Cri.  • 
40,  5th  ed.  If  it  appear  that  the  intent  of  the  party  in  breaking 
and  'entering  was  merely  to  commit  a  trespass,  it  is  no  burglary, 
as  where  the  prisoner  enters  with  intent  to  beat  some  person  m 
the  house,  even  though  killing  or  murder  may  be  the  consequence, 
yet,  if  the  primary  intention  was  not  to  kill,  it  is  still  not  burglary. 
1  Hale,  P.  C.  561 ;  2  East,  P.  C.  509.*  Where  a  servant  embezzled 
money  entrusted  to  his  care,  ten  guineas  of  which  he  deposited  in  his 
trunk,  and  quitted  his  master's  service,  but  afterwards  returned, 
broke  and  entered  the  house  in  the  night,  and  took  away  the  ten 
guineas,  this  was  adjudged  no  burglary,  for  he  did  not  enter  to  com- 

'  An  indictment  for  burglary  need  not  allege  the  want  of  the  owner's  consent  Sul- 
livan V.  State,  13  Tex.  App.  462:  Overruling  Brown  v.  State,  7  Tex.  App.  619.  Evi- 
dence of  preparations  by  defendant  to  commit  a  robbery  on  the  ovmer  of  the  house 
are  admiBsible  to  show  the  intent  in  making  the  entry.    State  v,  Cowell,  12  Key.  337. 

*  The  ofienoe  intended  to  be  committed  must  be  a  felony.  Evidence  of  an  intent  to 
oommit  a  misdemeanor  will  not  sustain  an  indictment  for  burglary.  Wood  «.  State^ 
18  Fla.  967.  An  intent  to  steal  or  to  oommit  Bome  felony  is  an  essential  element  of 
burglary,  but  where  there  is  an  averment  of  a  completed  Liroeny,  or  of  some  felony 
actually  committed  it  is  unnecessary  to  aver  the  felonious  intent  Barber  v.  State,  78 
Ala.  19.  In  an  indictment  for  burglary,  the  intent  to  oommit  a  felony  wiU  be  pre* 
sumed  from  the  eotraooe.    State  v.  Teeter,  8  Crim.  Law  Mag.  68. 
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mil  a  felony^  but  a  trespass  only.  Although  it  was  the  master's 
money  in  right,  it  was  the  servant's  in  possession,  and  the  original  act 
was  no  felony.  K.  r.  Bingley,  Hawk.  P.  C.  b.  1,  c.  38,  s.  37,  cited 
2  Leach,  841,  as  R.  v.  Dingley ;  2  East,  P.  C.  510,  s.  c.  as  Anon. 
Where  goods  had  been  seized  as  contraband  by  an  excise  officer,  and 
his  house  was  entered  in  the  night,  and  the  goods  taken  away, 
upon  an  indictment  for  entering  his  house,  with  intent  to  steal  his 
goods,  the  jury  found  that  the  prisoners  broke  and  entered  the  house 
with  intent  to  take  the  goods  on  behalf  of  the  person  who  had 
smuggled  them ;  and,  upon  a  case  reserved,  all  the  judges  were  of 
opinion,  that  the  indictment  was  not  supported,  there  being  no  intent 
to  steal,  however  outrageous  the  conduct  of  the  prisoners  was  in  thus 
endeavoring  to  get  back  the  goods.  R.  v.  Knidit  &  Roffey,  2  East, 
P.  C.  510.  If  the  indictment  had  been  for  breaking  and  entering  the 
house,  with  intent  feloniously  to  rescue  goods  seized,  that  being  made 
a  felony  by  statute  19  Geo.  2,  c.  34  Qrepeiued),  the  chief  baron  and  some 
of  the  other  judges  held  it  would  nave  been  burglanr.  But  even  in 
that  case  some  evidence  must  be  given,  on  the  part  of  the  prosecutor, 
to  show  that  the  goods  were  uncustomed,  in  oraer  to  throw  the  proof 
upon  the  prisoners  that  the  duty  was  paid  ;  but  their  being  found  in 
oil-cases,  or  in  great  quantities  in  an  unentered  place,  would  have  been 
sufficient  for  this  purpose.  2  East,  P.  C.  510.  The  prisoner  was  in- 
dicted for  breaking,  etc.,  with  intent  to  kill  and  destroy  a  gelding 
there  being.  It  appeared  that  the  prisoner,  in  order  to  prevent  the 
horse  from  running  a  race,  cut  the  sinews  of  his  fore  legs,  from 
which  he  died.  Pratt,  C.  J.,  directed  an  acquittal,  the  intent  being 
not  to  commit  felony  by  killing  and  destroying  the  horse,  but  a 
trespass  only  to  prevent  his  running,  and  therefore  it  was  no  burglary. 
But  the  prisoner  was  afterwards  indicted  for  killing  the  horae,  and 
capitally  convicted.  R.  v.  Dobb,  2  East,  P.  C.  513.  Two  poachers 
went  to  the  house  of  a  cnmekeeper,  who  had  taken  a  doc:  from  them, 
and  believing  him  to  ^ut  ofihe  way,  broke  the  door  and  entei^d! 
Being  indicted  for  this  as  a  burglary,  and  it  appearing  that  their 
intention  was  to  rescue  the  dog,  and  not  to  commit  a  felony,  Vaughan, 
*oQ/ti  *^'f  directed  an  acquittal.  Anon.,  Matth.  Dig.  C.  L.  48.  See 
•^^^J  K  V.  HoUoway,  5  C.  &  P.  524,  24  K  C.  L. 

Proof  of  the  Intent — ^variance  In  the  statement  of.  The  intent 
must  be  proved  as  laid.  If  it  is  laid  that  the  intent  was  to  commit  one 
sort  of  felony,  and  it  is  proved  that  the  intent  was  to  commit  another, 
it  Ls  a  &tal  variance.  2  East,  P.  C.  514.  Where  the  prisoner  was 
indicted  for  burglary  and  stealing  goods,  and  it  appeared  that  there 
were  no  goods  stolen,  but  only  an  intent  to  steal,  it  was  held  by 
Holt,  C.  J.,  that  this  ought  to  have  been  so  laid,  and  he  directed  an 
acquittal.  R,  r.  Vanderoomb,  2  East,  P.  C.  514.  The  property  in 
the  goods  which  it  is  alleged  were  intended  to  be  stolen,  must  be 
correctly  laid.  2  Russ.  Cri.  41,  5th  ed.  But  see  now  14  &  15  Vict. 
c.  100,  s.  1,  ante,  p.  209.  An  indictment  for  burglanr  charged  the 
prisoner  with  breaking  in  the  night-time,  into  the  dwelling4iou8e 


BUBGLABV.  619 

of  E.  B.^  with  intent  the  goods  and  chattels  in  the  same  dwelling- 
house  then  and  there  being  feloniously  and  burglariously  to  steal, 
and  stealing  the  goods  of  E.  B.  It  was  proved  that  it  was  the  house 
of  E.  B.,  but  that  the  goods  the  prisoner  stole  were  the  joint 
property  of  E.  B.  and  two  others.  It  was  held  that  if  it  was  proved 
that  the  prisoner  broke  into  the  house  of  E.  B.  with  intent  to 
steal  the  goods  there  generally,  that  would  be  sufficient  to  sustain 
the  charge  of  burglary  contained  in  the  indictment,  without  proof  of 
an  intent  to  steal  the  goods  of  the  particular  person  whose  goods  the 
indictment  chained  that  he  did  steal.  R.  t;.  Clarke,  1  C.  &  K.  431,  47 
E.  C.  L.  A.  was  charged  with  breaking  into  the  house  of  K.  and  steal- 
ing the  goods  of  M.  It  was  proved  by  M.  that  K.,  his  brother-in-law, 
had  taken  the  house,  and  that  M.  ^who  lived  on  his  property) 
carried  on  the  trade  of  a  silversmith  tor  the  benefit  of  K.  and  his 
family,  having  himself  neither  a  share  in  the  profits  nor  a  salary. 
M.  stated  that  he  had  authority  to  sell  any  part  of  the  stock,  and 
might  take  money  from  the  till,  but  that  he  should  tell  K.  of  it ;  and 
that  he  sometimes  bought  goods  for  the  shop,  and  sometimes  K. 
did  it ;  it  was  held  that  M.  was  a  bailee,  and  that  the  goods  in  the 
shop  might  properly  be  laid  as  his  property.  R.  v.  Biro,  9  C.  &  P. 
44,  38  E.  C.  L. 

It  seems  sufficient  in  all  cases  where  a  felony  has  been  actually  com- 
mitted, to  allege  the  commission  without  any  intent ;  1  Hale,  P.  C. 
560  ;  2  East,  P.  C.  514 ;  and  in  such  case  no  evidence,  except  that  of 
the  committing  of  the  offence,  will  be  required  to  show  the  intention. 
It  is  a  general  rule,  that  a  man  who  commits  one  sort  of  felony  in  at- 
tempting to  commit  another,  cannot  excuse  himself  on  the  ground  that 
he  did  not  intend  the  commission  of  that  particular  offence.  Yet  this, 
it  seems,  must  be  confined  to  cases  where  the  offence  intended  is  in 
itself  a  felony.^     2  East.  P.  C.  514,  615. 

The  intent  of  the  parties  will  be  gathered  fix>m  all  the  circumstances 
of  the  case.  Three  persons  attacked  a  house.  They  broke  a  window 
in  front  and  at  the  oack.  They  put  a  crow-bar  and  knife  through  a 
window,  but  the  owner  resisting  them,  they  went  away.  Being  in- 
dicted for  burglary  with  intent  to  commit  a  larceny,  it  was  contended 
that  there  was  no  evidence  of  the  intent;  but  Park,  J.,  said,  that  it 
was  for  the  jury  to  say,  whether  the  prisoner  went  with  the  intent 
alleged  or  not ;  ^at  persons  do  not  in  general  go  to  houses  to  com- 
mit trespasses  in  the  middle  of  the  night ;  that  it  was  matter  of 
observation  that  they  had  the  opportunity,  but  did  not  commit  the 
♦larceny,  and  he  left  it  to  the  jury  to  say,  whether,  from  all  r#ooK 
the  circumstances,  they  could  infer  that  or  any  other  intent,  ■- 
Anon.,  1  Lewin,  C.  C.  37.' 

^  Commonwealth  v,  Chilson,  2  Gush.  15.  In  burglary  the  intent  to  steal  is  sufficient, 
it  is  not  neoessaiy  that  goods  should  be  actually  taken.  Olive  v.  State,  5  Bush, 
876.    S. 

It  is  not  necessary  to  aver  specifically  the  goods  intended  to  be  stolen,  nor  the 
owner  thereof.    Jones  v.  State,  18  Fla.  889. 

'The  recent  posoeosion  of  ^poods  stolen  at  a  burglary  is  eyidence  for  the  jury, 
although  the  inoictment  contained  no  allegation  that  such  goods  were  stolen.     Coin- 
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Minor  ofEbnce — ^laroeny.  If  the  prosecutor  i&il  in  Iiis  attempt  to 
prove  the  breaking  and  entry  of  the  dwelling-houBey  but  the  iiKiict- 
ment  charges  the  prisoner  with  a  larceny  committed  there,  he  may 
be  convicted  of  the  larceny,  simple  or  compound,  according  to  the 
circumstances  of  the  case.  Thus,  where  the  prisoner  was  chaimd  with 
breaking  and  entering  the  house  of  the  prosecutor,  and  stealing  SOL 
therein,  and  the  jury  found  tliat  he  was  not  guilty  of  breaking  and 
entering  the  house  in  the  night,  but  that  he  was  guilty  of  stealing  the 
money  in  the  dwelling-house;  upon  a  case  reserved,  it  was  resolved 
by  the  judges,  after  some  doubt,  that  by  this  finding  the  prisoner  was 
ousted  of  his  clei^,  for  the  indictment  contained  every  charge  neces- 
sary upon  the  statute,  12  Ann.  c.  7  (repealed),  viz.,  a  stealing  in  the 
dwelling-house  to  the  amount  of  408.,  and  the  jury  had  feund  him 

uilty  of  that  charge.     R.  v.  Withal,  2  East,  P.  C.  617 ;  1  Leach,  88. 

n  a  similar  case  the  verdict  given  by  the  jury  was,  "not  guilty  of 
burglary,  but  guilty  of  stealing  above  the  value  of  40«.  in  t&e  dwelling-- 
house,'* and  me  entry  made  by  the  officer  was  in  the  same  wordb. 
On  a  case  reserved,  the  judges  held  the  finding  sufficient  to  warrant 
a  capital  judgment.  They  agreed,  that  if  the  officer  were  to  draw  np 
the  verdict  in  form,  he  must  do  so  according  to  the  plain  sense  ana 
meaning  of  the  jury,  which  admitted  of  no  doubt;  and  that  the 
minute  was  only  for  the  fiiture  direction  of  the  officer,  and  to  show 
that  the  jury  found  the  prisoner  guilty  of  the  larceny  only.  But 
many  of  the  judges  said,  that  when  it  occurred  to  them  they  should 
direct  the  verdict  to  be  entered,  ^'not  guilty  of  the  breaking  and 
entering  in  the  night,  but  guilty  of  the  stealing,"  etc,  as  that  was  more 
distinct  and  correct.  It  appeared,  upon  inquiry,  to  be  the  constant 
course  on  every  circuit  in  England,  upon  an  indictment  for  murder, 
where  the  party  was  only  convicted  of  manslaughter,  to  enter  the 
verdict  "not  guilty  of  murder,  but  guilty  of  manslaughter,''  or,  "not 
guilty  of  murder,  but  guilty  of  feloniously  killing  and  slaying,"  and 
yet  murder  includes  the  killing.  The  judges  aaded  that  the  whole 
verdict  must  be  taken  together,  and  that  the  jury  must  not  be  made 
to  say  ^  the  pr^ner  if  not'gjulty  genenUl'y,  ^he«  they  find  him 
expressly  gwlty  of  part  of  the  charge,  or  to  appear  to  speak  contra- 
dictory by  means  of  the  officers  using  a  technical  term,  when  the 
verdict  is  sensible  and  intelligent  in  itself.  S..  v,  Hungerford,  2  East^ 
P.  C.  618.^ 

monwealth  v.  McGk>rt7, 114  Mass.  299.  But  the  presamption  arising  therefrom  u 
not  sufficient  to  warrant  a  conyiction.  State  0.  Shaifer,  59  Iowa,  290.  See  generally 
Houser  v.  State,  58  Oa.  78 ;  Walker  v.  Commonwealth,  28  Gratt.  f  Va.)  969 ;  Prinoe  r. 
State,  44  Texas,  480 ;  People  v.  Gordon,  40  Mich.  716.  A  hnrglaiy  must  he  proved 
hefore  eyidence  of  the  possession  of  goods  is  adnussihle  in  evidoioe.  Fuller  v,  State^ 
48  Ala.  273. 

^On  an  indictment  for  breaking  and  entering  a  dwelling-house  with  intent  to  steal, 
the  defendant  cannot  be  convicted  of  laroenj.  Fisher  v.  State,  46  Ala.  717.  8.  But  a 
count  for  larceny  does  not  vitiate  an  indictment  for  burglary.  Barber  v.  State,  78 
Ala.  19. 

Under  the  Missouri  statute,  which  permits  prosecution  for  both  burglary  and  larceny 
in  the  same  count,  tliere  is  no  necessity  to  caution  the  jury  as  to  the  character  of  -the 
breaking.    State  v,  Butteriield,  75  Mo.  297.    An  information  charging  bai^^ary,  wkm^ 


BTTBGIABT.  521 

It  was  formerly  thought,  that  if  several  were  jointly  indicted  for 
burglary  and  larceny,  and  no  breaking  and  entering  were  proved 
against  one,  he  could  not  be  convicted  of  larceny  ana  the  others  of 
burglary.  R.  v.  Turner,  1  Sid.  171 ;  2  East,  P.  C.  619.  But  in  a 
later  case,  where  one  prisoner  pleaded  guilty,  and  the  other  two  were 
found  guilty  of  the  larceny  only,  the  judges,  on  a  case  reserved,  dif- 
fered in  opinion.  Seven  of  them  resolved  that  judgment  should  be 
entered  against  all  the  three  prisoners,  against  hun  who  had  pleaded 
guilty  for  the  burglary  and  capital  larceny,  and  against  the  other 
two  for  the  capital  larceny.  Burrough,  J.,  and  Huliock,  B.,  were  of 
a  diiferent  opinion,  but  Huliock  thought  that  if  a  noUe  prosequi  were 
entered  as  to  the  burglary,  judgment  might  be  given  against  all  the 
three  for  the  capital  larceny.  The  seven  judges  thou^t  that  there 
♦might  be  cases  in  which,  upon  a  joint  larceny  by  several,  the  r*oo/5 
offence  of  one  might  be  aggravate!  by  burglary  in  him  alone,  ^ 
because  he  might  have  broken  the  house  in  the  night,  in  the  absence  and 
without  the  knowledge  of  the  others,  in  order  to  come  afterwards  and 
effect  the  larceny,  and  the  others  might  have  joined  in  tlie  larceny 
without  knowing  of  the  previous  breaking.  R.  v.  Butterworth,  Russ. 
&  Ry.  520. 

Although  the  prisoner  may  be  convicted  of  the  larceny  only,  yet  if 
the  larceny  was  committed  on  a  previous  day,  and  not  on  the  d^  of 
the  supposed  burglary,  he  cannot  be  convicted  of  such  larceny.  This 
point  having  been  reserved  for  the  opinion  of  the  judges,  they  said : 
'^  The  indictment  chaises  the  prisoner  with  burglariously  breaking 
and  entering  the  house  and  stealing  the  goods,  and  most  unquestiona- 
bly that  charge  may  be  modified  by  showing  that  they  stole  the 
goods  without  breaking  open  the  door;  but  the  cliarge  now  proposed 
to  be  introduced  goes  to  connect  the  prisoners  with  an  antecedent 
felony  committed  before  three  o'clock,  at  which  time,  it  is  clear,  they 
bad  not  entered  the  house.  Having  tried  without  effect  to  convict 
them  of  breaking  and  entering  the  house,  and  stealing  the  goods,  you 
must  admit  that  they  neither  broke  the  house  nor  stole  the  goods  on 
the  day  mentioned  in  the  indictment ;  but  to  introduce  the  proposed 
charge,  it  is  said,  that  they  stole  the  goods  on  a  former  day,  and  that 
their  being  found  in  the  house  is  evidence  of  it.  But  tlas  is  surely 
a  distinct  transaction;  and  it  might  as  well  be  proposed  to  prove  any 
felony  which  these  prisoners  committed  in  this  house  seven  years  ago, 
as  the  present"    R.  v.  Vandercomb,  2  Leach,  708« 

Proof  of  breaking  oat  of  a  dwelling-house.  It  was  formerly 
doubted  whether,  where  a  man  entered  a  dwelling-house  in  the  night 
(without  breaking)  with  the  intent  to  commit  felony,  and  afterwaras 
broke  out  of  the  same,  or  being  there  in  the  night  committed  a 
felony,  and  broke  out,  this  amounted  to  burglary  or  not^     1  Hale, 

out  specifyiBg  the  degree,  chaigeB  both  degrees  and  a  Terdict  for  dther  is  proper. 
People  V.  fiarahort)  59  CaL  381. 

1  That  it  does,  see  case  of  Bonds  etaL,  6  Bog.  Beal.    &     Statev.  Ward,  iS  Conn. 
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P.  C.  564;  R.  V.  Clarke,  2  East,  P.  C.  490;  Lord  Bac  Elem.  65;  2 
Buss.  Cri.  7,  6th  ed.  It  was,  however,  declared  to  be  such  by  the  re- 
pealed statute  12  Anne,  c.  7,  and  the  provision  has  been  repeated  in 
the  subsequent  acts.     See  supra,  p.  359. 

An  indictment  which  stated  in  one  count  that  the  prisoner  ^^did 
break  to  get  out,"  and  in  another  that  he  "did  break  and  get  out," 
was  held  by  Vaughan  and  Patteson,  JJ.,  insufficient  since  the  last 
mentioned  statute,  which  uses  the  words  "  break  out."  R.  v»  Cromp- 
ton,  7  C.  &  P.  139,  32  E.  C.  L. 

Where  a  lodgef  in  the  prosecutor's  house,  got  up  in  the  night  and 
unbolted  the  back-door,  and  went  away  with  a  jacket  of  the  prose- 
cutor's which  he  had  stolen,  he  was  convicted  of  burglary.  La  this 
case  it  was  also  held  to  be  not  the  less  a  burglary  because  the  defend- 
ant was  lawfully  in  the  house  as  a  lodger  or  as  a  guest  at  an  inn.  R.  v» 
Wheeldon,  8  C.  &  P.  747,  34  E.  C.  L. 

Proof  upon  plea  of  autrefois  aoqtiit.  In  considering  the  evidence 
upon  the  plea  of  atUrefois  axsouU  in  burglary,  some  difficulty  occurs 
from  the  complex  nature  of  tnat  offence,  and  from  some  contrariety  in 
the  decisions.  The  correct  rule  appears  to  be,  that  an  acquittal  upon 
an  indictment  for  burglary  in  oreaking  and  entering  and  stealing 
goodsy  cannot  be  pleaded  in  bar  to  an  indictment  for  burglary  in  the 
same  dwelling-house,  and  on  the  same  night,  wUk  intent  to  dealy  on 
*the  ground  that  the  several  offences  described  in  thetwo  indict- 
ments cannot  be  said  to  be  the  sama  This  rule  was  estab- 
lished in  R.  t^.  Vanderoomb,  where  Buller,  J.,  delivered  the  resolution 
of  the  judges,  and  after  referring  to  2  Hawk.  P.  C.  c.  36,  s.  3 ;  Fost 
361,  362 ;  R.  v.  Pedley,  1  Lc^ch,  242,  concluded  in  these  words : 
'^  These  cases  establish  tne  principle,  that  unless  the  first  indictment' 
were  such  as  the  prisoner  might  have  been  convicted  upon  by  proof  of 
the  &cts  contained  in  the  second  indictment,  an  acquittal  on  the  first 
indictment  can  be  no  bar  to  the  second.     Now  to  apply  these  prind- 

Eles  to  the  present  case.  The  first  indictment  was  for  bui^lariously 
reaking  and  entering  the  house  of  Miss  Neville,  and  stealing  the 
goods  mentioned  ;  but  it  appeared  that  the  prisoners  broke  and  entered 
the  house  with  intent  to  steal,  for  in  fact  no  larceny  was  committed,  and 
therefore  they  could  not  be  convicted  on  that  indictment.  But  they 
have  not  been  tried  for  burglariously  breaking  and  entering  the  hoose 
of  Miss  Neville  wWi  intent  to  steal,  which  is  me  chaige  in  the  present 
indictment,  and  therefore  they  have  never  been  in  jeopardy  tor  this 
offence.  For  this  reason  the  judges  are  all  of  opinion  that  tibe  plea  is 
bad,  and  that  the  prisoners  must  take  their  trials  upon  the  present  in- 
dictment." R.  V.  Vandercomb,  2  Leach,  716  ;  2  East,  P.  C.  519  ; 
overruling  R.  v.  Turner,  Kel.  30,  and  R.  r.  Jones  and  Bever,  Id.  52. 
See  also  the  learned  dissertation  on  the  subject  of  autrefois  acquit  in  1 
Russ.  on  Cri.  6th  ed.  38.  Where  a  prisoner  was  indicted  for  a  simple 
burglary  in  the  house  of  a  person,  for  whose  murder  he  had  been  ac- 
quitted, Parke,  B.,  told  the  jury  that  the  charge  in  the  indictment  did 
not  affect  the  Ufe  of  the  prisoner^  as  there  was  not  an  all^ation  thai 
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the  burglary  was  aocompanied  by  violence ;  and  that  if  he  had  been 
indicted  for  burglary  with  violence,  since  he  ihight  have  been  con- 
victed of  manslaughter,  or  even  a&sault,  on  the.  indictment  for  murder, 
on  which  be  had  been  acquitted  altogether,  in  his  opinion,  that  acquit- 
tal would  have  been  an  answer  to  the  alle^tion  of  violence,  if  it  had 
been  inserted  in  the  present  indictment.  K.  v.  Gould,  9  C.  &  P.  364, 
38  £.  C.  L. 

indictment  for  being  found  by  night  armed  with  intent  to  break 
into  any  house,  etc.  Where  persons  are  charged  under  s.  58  of  the 
24  &  25  Vict.  c.  96,  with  being  found  by  night  armed  with  an  offen- 
sive weapon  with  intent  to  break  and  enter  mto  a  building,  the  par- 
ticular building  must  be  specified  in  the  indictment,  and  proof  must 
be  given  of  the  intent  to  break  and  enter  such  building,  and  it  is  the 
safer  course  to  charge  and  prove  an  intent  to  commit  a  specific  felony. 
£.  V.  Jarrald,  L.  &  C.  301 ;  and  see  infra. 

Kature  of  oflbnoe  of  having  possession  of  implements  of  house- 
breaking. This  offence  consists  in  the  possession  merely  without  law- 
ful excuse  of  the  implements  mentioned.  It  is  not  necessary  to  allege 
or  to  prove  at  the  trial  an  intent  to  commit  a  felony.  R.  v.  Bailey,  1 
Dears.  C.  C.  R  244  ;  23  L.  J.,  M.  C.  13.  Where  only  one  is  in  pos- 
session of  the  implements,  the  possession  by  him  is  possession  by  all. 
R.  V.  Thompson,  11  Cox,  C.  C.  362  (C.  C.  R.). 

If  a  man  is  found  with  an  implement  of  housebreaking  in  his  pos- 
session, a  general  burglarious  intent  is  sufficient  to  constitute  an 
offence  against  the  second  clause  of  the  68th  section ;  but  if  he  is 
armed  with  any  other  weapon,  there  must  be  proof  of  an  intent  to 
break  into  some  particular  house  in  order  to  constitute  an  offence 
*against  the  first  branch  of  the  68th  section.  R.  v.  Jarrald,  r^,ooo 
per  Crompton,  J.,  1  L.  &  C.  306.  L  "^^^ 

What  are  implements  of  housebreaking.  Keys  are  implements 
of  housebreaking ;  for  though  commonly  used  for  lawful  purposes, 
thev  are  capable  of  being  employed  for  purposes  of  housebreaking, 
and  it  is  a  Question  for  the  jury  whether  the  person  found  in  pos- 
session of  them  by  night  had  them  without ,  lawful  excuse,  and  with 
the  intention  of  using  them  as  implements  of  housebreaking.  R.  v. 
Oldham,  2  Den.  C.  C.  R.  472 ;  21  L.  J.,  M.  C.  134. 

The  error  suggested  by  Maule,  J.,  in  this  case,  as  occurring  in  the 
14  &  15  Vict.  c.  19,  s.  1  (repealed  by  24  &  25  Vict  c.  95),  namely, 
the  omission  of  a  comma  between  the  words  "  pick-lock '*  and  "key^* 
is  not  corrected  in  the  present  act,  24  &  25  Vict.  c.  96,  s.  58,  supra, 
p.  359.  If  this  was  intentional,  then  there  are  no  special  words  wnich 
make  ordinary  keys  implements  of  housebreaking. 
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TJUBM 

Stealing  norses,  cows,  sheep,  ete. 389 

Killing  animals  with  intent  to  steal  carcase,  etc    ....  Z89 

Killing  or  maiming  cattle 389 

Malice  against  owner  unnecessary   ...••••  389 

Injury  by  person  having  animals  in  his  poesesdoB    •       •       •        •  389 

Proor  of  the  animal  being  within  the  statute  .        .       •       •       •  389 

injury •        •  390 

malice  and  intent        •••••••  391 


Stealing  horsee,  oows,  sheep,  etc.    By  the  24  &  25  Vict  c*  96, 

6.  10  (replacing  s.  25  of  the  7  &  8  Grco.  4,  c  29),  "  whosoever  shall 
steal  any  horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  hei- 
fer or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  shall  be  guilty  of  fdony, 
and  being  convicted  tliereof  shall  be  liable,  at  the  oiscretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fi>ur- 
teen  years,  and  not  less  tlian  three  [now  five]  years,  or  to  be  imprisonal 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement.^' 

Eolling  animals  with  intent  to  steal  the  earcaae,  etc.     By  8.  11, 

'^  whosoever  shall  wilfully  kill  any  animal  with  intent  to  steal  the  car- 
case, skin,  or  any  part  of  the  animal  so  killed,  shall  be  guilty  of  fel- 
ony, and  being  convicted  thereof  shall  be  liable  to  the  same  punishment 
as  if  he  had  been  convicted  of  feloniously  stealing  the  same,  provided 
the  offence  of  stealing  the  animal  so  killed  would  have  amounted  to 
felony.'' 

KUling  or  maiming  eattte.  By  the  24  &  25  Vict,  a  97,  s.  40, 
*'  whosoever  shall  unlawfully  and  maliciously  kill,,  maim,  or  wound 
any  cattle,  shall  be  guilty  of  felony  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exoeedino:  fourteen  and  not  less  tlian  tnree  fnow  five] 
years,  or  to  be  imprUonll  for  aay  term  not  exceeding  4o  year^ 
with  or  without  liaid  labor,  and  with  or  without  solitary  confine- 
ment." 

Malice  against  owner  mmeoessary.    See  24  <&  25  Yict  c  97^  s. 

58,  mpra,  p.  289. 

Ix^ury  by  person  having  animals  in  his  possession.  See  s.  59^ 
wpray  p.  289. 
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Proof  of  the  animal  being  within  the  statute.  The  worcl  catUe,  in 
the  24  &  25  Vict.  c.  97,  s.  40,  would,  doubtless,  receive  the  same  in- 
terpretation as  it  bore  in  the  repealed  statute  9  Greo.  1,  c.  22,  upon 
"i^which  it  was  held  that  in  indictment  for  killing  a  '^  mare  was  r^,QQr| 
good.  R.  V.  Paty,  1  Leach,  72;  2  W.  Bl.  721  ;  2  East,  P.O.  L  "^^ 
1074.  And  see  R.  v.  Tivey,  pody  p.  391.  And  so  an  indictment 
for  wounding  a  "  gelding  "  has  been  held  good.  R.  v.  Mott,  '1  Leach, 
73  (n).  Pigs  were  held  to  be  within  the  9  Greo.  1,  a  22.  R.  t?.  Chap- 
pie, Russ.  &  Ry.  77.  So  also  asses,  R.  v.  Whitney,  1  Moodj^,  C.  C.  3. 
It  is  not  sufficient  in  the  indictment  to  charge  the  prisoner  with  maim- 
ing, eta,  "  cattle  '^  generally,  without  specifying  tne  description.  R.  v, 
Chalkley,  Russ.  &Ry.  258.  Where  the  prisoner  was  indicted  under 
the  repealed  statute  7  &  8  Qeo.  4,  a  29,  s.  25,  for  stealing  a  sheep, 
and  the  jury  found  that  it  was  a  lamb  ;  the  majority  of  the  judges 
present,  on  a  case  reserved  (sjx  to  five),  held  the  conviction  to  be  ri^t. 
k  V.  Spioer,  1  Den.  C.  C.  82 ;  1  C.  &  K.  699,  47  E.  C.  L. 

And  now  upon  any  similar  objection  being  taken,  the  indict- 
ment would  be  amended  nnder  14  &  15  Yict.  c.  100,  s.  1,  aniej 
p.  209. 

Proof  of  the  injury.  Upon  an  indictment  for  malicioTisly  wound- 
vnQy  it  need  not  appear  either  that  the  animal  was  killed,  or  that  the 
wound  inflicted  a  permanent  injury.  Upon  an  indictment  for  this 
offence,  it  was  proved  that  the  prisoner  had  maliciously  driven  a  nail 
into  a  horse's  foot.  The  horse  was  thereby  rendered  useless  to  the 
owner,  and  continued  so  to  the  time  of  the  trial ;  but  the  prosecutor 
stated  that  it  was  likely  to  be  perfectly  sound  again  in  a  short  time. 
The  prisoner  being  convicted,  the  judges,  on  a  case  reserved,  held  the 
conviction  right,  being  of  opinion  that  the  word  "wounding"  did  not 
imply  a  permanent  injury.  R.  i;.  Haywood,  Russ.  &  Ry.  16 ;  2  f^t, 
P.  C.  1076.  But  by  maiming  is  to  be  understood  a  permanent  injury. 
Id.  2  East,  P.  C.  1077  ;  R.  r.  Jeans,  1  C.  &  K.  539, 47  E.  C.  L.  Where 
the  prisoner  was  indicted  under.the  repealed  statute  4  Qeo.  4,  c.  54,  for 
wounding  a  sheep,  and  it  appeared  that  he  had  set  a  dog  at  the  animal, 
and  that  the  dog,  by  biting  it,  inflicted  several  severe  wounds.  Park, 
J.,  is  stated  to  nave  said,  "  This  is  not  an  offence  at  common  law,  and 
is  only  made  so  by  a  statute ;  and  I  am  of  opinion  that  injuring  a 
sheep,  by  setting  a  dog  to  worry  it,  is  not  a  maiming  or  wounding 
within  the  meaning  of  that  statute.'^  R.  v,  Hughes,  2  C.  &  P.  420, 
12  E.  C.  L.  The  word  wound,  in  section  40,  is  to  be  construed  accord- 
ing tQ  its  ordinary  meaning ;  and  injuries  to  a  horse's  tongue,  apparently 
caused  by  a  pnll  of  the  hand,  were  held  to  be  a  ''wounding.''  Reg. 
r.  Bullock,  37  L.  J.,  M.  C.  47 ;  L,  R.  1  C.  C.  R.  115.  As  to  the  con- 
struction of  the  woM  "  wound,"  see  iTi/ra,  "  Attempt  to  commit  Mur- 
der.'^ The  prisoner  poured  a  quantity  of  nitrous  acid  into  the  ear  of 
a  mare,  some  of  which  getting  into  the  eye  produced  immediate  blind- 
ness ;  he  was  convicted  of  maliciously  maiming  the  mare,  and  the  con- 
viction was  held  by  the  judges  to  be  right  R.  r.  Owen,  1  Moody,  C. 
(X  206.    The  administering  of  poison  to  cattle,  however  malicious  the 
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act  may  be,  is  not  a  felony  within  the  statute,  unless  the  animal  die ; 
but  the  party  may  be  indicted  as  for  a  misdemeanor.  Where  a  man 
was  tlius  indicted  for  administering  sulphuric  acid  to  eight  horses^  with 
intent  feloniously  to  kill  them,  and  it  appeared  that  ne  had  mixed 
sulphuric  acid  with  the  com,  and  having  done  so  save  eadi  horse  his 
feed ;  Park,  J.,  held  that  this  evidence  supported  the  allegation  in 
the  indictment  of  a  joint  administering  to  all  the  horses.  R.  r. 
Mogg,  4  C.  &  P.  364,  19  E.  C.  L.  Where  the  prisoner  set  fire  to  a 
cowhouse,  and  a  cow  in  it  was  burned  to  death,  Taunton,  J.,  ruled 
*<^Qi  1  ''^'^^  this  was  a  killing  of  the  cow  within  the  repealed  statute 
'^^^J  7  &  8  Geo.  4,  c  30,  s.  16.  R.  v.  Haughton,  6  C.  &  P.  569, 
24  E.  C.  L. 

Proof  of  malice  and  intent.  Under  the  repealed  statute  of  9  Greo. 
1,  c.  22,  it  was  necessary  to  show  that  the  act  was  done  out  of  malice 
to  the  owner;  but  the  7  &  8  Geo.  4,  c.  30,  s.  25,  renders  it  an  offence, 
whether  the  act  be  done  from  malice  conceived  i^ainst  the  owner  or 
otherwise,  and  the  same  provision  is  contained  in  the  24  &  25  Vict.  c. 
97,  s.  58,  supra,  p.  289.     See  2  Russ.  Cri.  930,  5th  ed. 

On  an  inaictment  under  the  statute  7  <&  8  Geo.  4,  c.  30,  s.  16  (re- 
pealedV  for  maUciously  wounding  a  mare,  wheie  no  maUce  was  shown 
towaras  any  one,  and  it  did  notappear  that  the  prisoner  knew  to  whom 
the  mare  belonged,  or  had  any  knowledge  of  the  prosecutor,  it  was 
contended  that  since  the  statute  7  Will.  4  ife  1  Vict  c.  90,  s.  2  (re- 
pealed), no  punishment  could  be  enforced  under  the  7  &  8  Geo.  4,  c 
30,  s.  16,  and,  consequently,  that  the  25th  section  of  that  Act  had  no 
operation,  and,  therefore,  mat  proof  of  malice  was  necessary.  Patte- 
son,  J.,  held  that  it  was  not ;  and  the  prisoner  being  convicted,  the 
judges  were  of  opinion  that  the  conviction  was  right.  R.  r.  Tivey,  1 
I)enison,  C.  C.  63 ;  1  C.  &  K.  704,  47  E.  C.  L. 

Although  it  is  thus  rendered  unnecessary  to  give  evidence  of  malice 
against  any  particular  person,  yet  an  evil  intent  in  the  prisoner  must 
appear.  Thus,  in  R  v.  Mo^,  supra.  Park,  J.,  left  it  to  the  iury  to 
say  whether  the  prisoner  had  administered  the  sulphuric  acid  (there 
bebg  some  evidence  of  a  practice  of  that  kind  by  grooms)  with  the 
intent  imputed  in  the  indictment,  or  whether  he  had  done  it  under  the 
impression  that  it  would  improve  the  appearance  of  his  horses ;  and 
that  in  the  latter  case  they  ought  to  acquit  him.  In  the  same  case  the 
learned  judge  allowed  evidence  to  be  given  of  other  acts  of  adminis- 
tering, to  show  the  intent  And  where  the  prisoner  caused  the  death 
of  a  mare  by  inserting  the  handle  of  a  fork  into  her  vagina,  and 
pushing  it  into  her  body,  it  was  held  there  was  sufficient  malice  to 
support  an  indictment  under  s.  40,  though  there  was  no  evidence 
that  the  prisoner  was  actuated  by  ill-will  towards  the  owner  or  spite 
towards  the  mare  or  by  any  motive  except  the  gratification  of  his 
own  depraved  mind.  The  jury  found  that  the  prisoner  did  not  in 
&ct  intend  to  maim,  wound  or  kill  the  mare,  but  that  knowing  what 
he  was  doing  would  or  might  have  that  effect,  he  nevertheless  did 
what  he  did  recklessly  and  not  caring  whether  tke  mare  was  in- 
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jured  or  not.  R.  v.  Welch,  1  Q.  B.  D.  23 ;  45  L.  J.,  M.  C.  17.  See 
ante,  p.  24. 

Ofifenoes  under  the  Cruelty  to  Animals  Act  (39  &  40  Vict.  c.  77, 
passed  in  order  to  regulate  vivisection^  may,  where  the  penalty  which 
can  be  imposed  exceeds  five  pounds,  oe  prosecuted  on  indictment  at 
the  request  of  the  party  accused. 

Drugging  animals  is  an  offence  punishable  on  summary  conviction 
under  39  Vict.  c.  13. 
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What  amounts  to.  x  It  is  a  very  hieh  offenoe  to  challenge  anothery 
either  by  word  or  letter,  to  fight  a  duel,  or  to  be  the  messenger  of  such 
a  challenge,  or  even  barely  to  provoke  another  to  send  such  a  challenge, 
or  to  fight,  e.  g.y  by  dispersing  letters  to  that  purpose,  containing  re- 
flections and  insinuating  a  desire  to  fight.  Hawk.  P.  C.  b.  1,  c.  63, 8. 
3.  Thus  a  letter  containing  these  words,  "  You  have  behaved  to  me 
like  a  blackguard.  I  shall  expect  to  hear  from  you  on  this  subject, 
and  will  punctually  attend  to  any  appointment  you  may  think  proper 
to  make,  was  held  indictable.  K.  v.  Phillips,  6  East,  464 ;  B.  v. 
Rice,  3  East,  581.  No  provocation,  however  great,  b  a  justification 
on  the  part  of  the  defendant,  although  it  may  weigh  mth  the  court  in 
awarding  the  punishment.     Id. 

On  an  indictment  for  challenging,  or  provoking  to  challenge,  the 

{>rosecutor  must  prove — 1st,  the  letter  or  words  conveying  the  chal- 
enge ;  and  2nd,  where  it  does  not  appear  from  the  writing  or  words 
themselves,  he  must  prove  the  intent  of  the  party  to  challenge,  or  to 
provoke  to  a  challenge. 

Proof  of  the  intent.  In  general  the  intent  of  the  party  will  appear 
from  the  writing  or  words  themselves ;  but  where  that  is  not  the  case, 
as  where  the  words  are  ambiguous,  the  prosecutor  must  show  the  cir- 
cumstances under  which  they  were  uttered,  for  the  purpose  of  proving 
the  unlawful  intent  of  the  speaker.  Thus  words  of  provocation,  as 
"liar,''  or  "knaveV  though  a  mediaie  provocation  to  a  breach  of  the 
peace,  do  not  tend  to  it  immediaJLdyy  like  a  challenge  to  fight,  or  a 
threatening  to  beat  another.  R.  v,  Kin^,  4  Inst.  181.  Yet  these, 
or  any  other  words,  would  be  indictable  it  proved  to  have  been  spoken 
with  an  intent  to  urge  the  party  to  send  a  challenge.^  1  Biiss.  CrL 
397,  5th  ed. 

^  A  challenge  to  fight  a  dael  ont  of  the  State  is  indictablei  for  its  tendeocy  iB  to 
prodaoe  a  breach  of  the  peace.  State  v.  Farrier,  1  Hawks,  487 ;  State  v.  Tavlor,  1 
Const.  Bep.  107.  The  declarations  of  the  second  are  admissiDle  against  the  principal. 
State  V.  Dupont,  2  McC.  334.  It  b  a  question  for  the  juiy  whether  the  party  intended 
the  challenge  or  not  Gibbon's  Oase,  1  South.  40 ;  Commonwealth  t>.  Levy,  3  WheeL 
C.  C.  245 ;  Wood's  Case,  3  Bog.  Bee.  133.  Parol  testimony  is  admissible  in  expla- 
nation of  the  note.  Commonwealth  v.  Hart,  6  J.  J.  Marsh.  120.  Expressing  a  readi- 
ness to  accept  a  challenge  does  not  amount  to  one.  Commonwealth  v.  Tibbs,  1  Dana, 
524.  Woros  insinuating  a  desire  to  fight  with  deadly  weapons,  as  they  tend  to  pro- 
yoke  such  a  combat,  may  amount  to  a  misdemeanor  at  common  law.    Id.  524.   Thrats 
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Venue.  Where  a  letter  challenging  to  figbt  is  put  into  the  post- 
offioe  in  one  county,  and  delivered  to  me  party  in  another,  the  venue 
may  be  laid  in  the  former  couniy.  If  the  letter  is  never  delivered,  the 
defendant's  offence  is  the  same.    R.  v.  Williams,  2  Camp.  606. 

of  great  bodiljr  harm,  aocompanied  bj  acts  showing  a  formed  intention  to  put  them 
in  execution,  if  intended  to  put  the  person  threatened  in  fear  of  their  execution,  and 
if  thej  have  that  efiect,  and  are  calculated  to  produce  that  effect  upon  a  person  of 
ordinarj  firmness,  constitute  a  breach  of  the  public  peaoe^  which  is  punishable  by  in- 
dictment   State  V.  Benedict,  11  Vt.  236.    & 
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Kature  of  cheats  indiotable  at  oommon  law.  The  question, 
whether  or  no  a  fraudulent  transaction  is  indictable^  as  a  cheat  at  oom- 
mon law,  has  become  of  less  importance  than  it  formerly  was,  because 
several  cheats  are  now  indictable  by  various  statutes,  especially  by  the 
24  &  25  Vict  c  96,  ss.  88,  d  seo.  (replacing  the  7  &  8  Geo.  4,  c.  29, 
s.  63),  which  include  all  that  cmss  of  offences  known  as  obtaining 
money  and  goods  hjfahe  pretences. 

The  subjects  of  cheats  at  common  law  is  very  fully  considered  in 
2  Buss.  Cri.  b.  iv.  c.  32,  s.  1.  The  line  is  there  very  carefully  drawn 
between  such  cheats  and  frauds  as  are  of  a  public  nature,  and  such 
as  do  not  affect  the  public ;  and  it  is  also  strongly  insisted  on  that  the 
definition  of  a  dieat  indictable  at  common  law  must  include  the  term, 
that  it  is  one  which  affeds^  or  may  affecty  ike  public}  The  following 
are  the  more  important  frauds  at  common  law. 

Cheats  affboting  public  Jostice.  All  cheats  which  are  levelled 
against  the  public  justice  of  the  kingdom  are  indictable  at  common 
law.  2  East,  P.  C.  821.  Many  such  cheats,  however,  come  under 
the  head  of  tiie  offence  of  "  False  Personation,"  which  will  be  sepa- 
rately considered.  As  to  using  &lse  county  court  process,  see  9  &  10 
Vict  c.  95,  s.  57,  iri/ra,  tit.  "Forgery." 

Selling  unwholesome  provisions.  The  selling  unwholesome  pro- 
visions, 4  Bl.  Com.  162,  or  the  giving  anv  person  unwholesome 
victuals,  not  fit  for  man  to  eat,  lucri  catMiv,  2  £]i^t,  P.  C.  822,  is  an 
indictable  offence.  Where  the  defendant  was  indicted  for  deceitfully 
providing  certain  French  prisoners  with  unwholesome  bread,  to  the 
mjury  oi  their  health,  it  was  objected  in  arrest  of  judgment,  that 
the  indictment  could  not  be  sustained,  for  it  did  not  appear  that 
what  was  done  was  in  breach  of  any  contract  with  the  public,  or  of 
any  civil  or  moral  duty ;  but  the  judges,  on  a  reference  to  them,  held 
the  conviction  right.  R,  r.  Treeves,  2  East,  P.  C.  821.  The  defend- 
ant was  indicted  for  supplying  the  royal  military  asylum  at  Chelsea 

^  Besp.  r.  Teiflcher,  1  DalL  838 ;  Commonwealth  v.  Eckert  2  Bro.  251 ;  Bern.  % 
Powell,  1  DalL  47.    8. 
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With  loaves  not  fit  for  the  food  of  man^  which  he  well  knew^  etc 
It  appears  that  many  of  the  loaves  were  strongly  impregnated 
with  alum  (prohibited  to  be  used  by  repealed  statute  37  Geo.  3,  c.  98, 
*8.  21),  and  pieces  as  large  as  horse-beans  were  found ;  the  de-  r*QQj 
fence  was,  that  it  was  merely  used  to  assist  the  operation  of  the  ■- 
yeast,  and  had  been  carefully  employed.  But  Lord  Ellenborough 
said,  ^*  Who  ever  introduces  a  substance  into  bread,  which  may  be  in* 
jurious  to  the  health  of  those  who  consume  it,  is  indictable  if  the  sub- 
stance be  found  in  the  bread  in  that  injurious  form,  although,  if  equally 
spread  over  the  mass,  it  would  have  done  no  hamu'^  B.  v.  Dixon,  4 
(^mp.  12;  3M.  &S.  11. 

FalBO  accounting,  etc.,  by  public  offioem.  Fraudulent  malversa* 
tions  or  cheats  by  public  officers,  are  also  the  subject  of  an  indictment 
at  common  law :  thus,  overseers  of  the  poor  are  indictable  for  refusing 
to  account  ;*  R.  v.  Comming,  6  Mod.  179 ;  1  Bott.  232 ;  2  Russ.  Cr. 
514,  5th  ed. ;  or  for  rendering  false  accounts.  R^  v.  Martin,  2  Campb. 
269  ;  3  Chitty,  C.  L.  701 ;  2  Russ.  Cri.  514,  5th  ed.  Upon  an  ap- 
plication to  the  court  of  King's  Bench,  against  the  minister  and  church- 
wardens of  a  parish,  for  misapplying  moneys  collected  by  a  brief,  and 
returning  a  smaller  sum  only  as  collected,  the  court,  refusing  the  in- 
formation, rieferred  the  prosecutors  to  the  ordinary  remedy  by  indict- 
ment. R.  V.  Ministers,  etc.,  of  St.  Botolph,  1  W.  Bl.  443.  Vide 
pod,  tit.  "  Officers." 

Again,  where  two  persons  were  indicted  for  enabling  persons  to  pass 
their  accounts  with  the  pay-office,  in  such  way  as  to  defraud  the 
government,  and  it  was  objected  that  it  was  only  a  private  matter  of 
account^  and  not  indictable,  the  court  decided  otherwise,  as  it  related 
to  the  public  revenue.     R.  v.  Bembridge,  cited  6  East,  136. 

Falie  weights  and  measures.  Another  class  of  firauds  affecting 
the  public,  is  cheating  by  &lse  weights  and  measures,  which  carry 
with  them  the  semblance  of  public  authenticity. 

It  has  never  been  doubted  that  selling  by  false  weights  and  measures 
is  at  common  law  an  indictable  offence,  though  selling  a  less  quantity 
than  is  pretended  is  not  so.  Per  BuUer,  J.,  R.  v.  Youn^,  3  T.  R. 
304 ;  2  lluss.  CrL  5th  ed.  Thus,  if  a  person  has  measuredcoru  in  a 
budiel,  and  put  something  in  the  bushel  to  fill  it  up,  or  has  measured 
it  in  a  bushel  short  of  the  stated  measure,  he  is  indictable.  R.  v. 
Pinkney,  2  East,  P.  C.  820.    See  R.  r.  Wheadey,  infra,  p.  396.  ' 

Cheating  with  cards,  dice,  etc.  This  was  considered  an  indictable 
offence  at  common  law,  but  it  is  now  r^ulated  by  the  8  &  9  Vict.  c. 
109,  s.  17,  which  provides  that  "  everjr  person,  who  shall  by  any 
fraud  or  unlawful  device,  or  ill  practice  m  playing  at  or  with  cards, 
dice,  tables,  or  other  game,  or  in  bearing  a  part  in  the  stakes,  wagers, 
or  adventures,  or  in  l^ing  on  the  sides  or  hands  of  them  that  do 
play,  or  in  wagering  on  the  fevent  of  any  game,  sport,  pastime,  or 

^  Besp.  V.  Powell,  1  DalL  47 ;  Commonwealth  v,  Wada^  1  Wliart  Dig.  347. 
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exercise^  win  from  any  person  to  himself,  or  any  other  or  others,  any 
sum  of  money  or  valuable  thing,  shall  be  deemed  guilty  of  obtaining 
such  money  or  valuable  thing  from  such  other  person  by  a  felse  pre- 
tence with  intent  to  cheat  or  defraud  such  person  of  the  same,  and, 
being  convicted  thereof,  shall  be  punished  accordingly." 

Tossing  with  coins  vras  held  by  the  C.  C.  R.  to  be  a  pastime  or 
exercise  if  not  a  game  within  the  meaning  of  this  section.  R.  v. 
O'Connor,  15  Cox,  C.  C.  R.  3.  When  it  was  stated  in  the  indictment 
that  the  defendant  won  certain  moneys  from  one  H.  F.  B.,  but  did  not 
say  to  whom  the  money  belonged,  the  indictment  was  held  good, 
*^Q5T  *'^^^^^^se  it  followed  the  words  of  the  statute.  R.  v.  Moss, 
-I  Bears.  &  B.  C.  C.  104.  A  doubt  was  also  raised  in  that  case, 
whether  the  offence  was  not  completed  by  winning^  even  if  the  money 
was  not  obtained. 

Using  ffedse  tokens.  The  using  of  &lse  tokens  is  a  cheat  at 
common  law.  The  question  was  much  considered  in  R.  v.  Closs, 
Dears.  &  B.  C.  C,  460 ;  27  L.  J.,  M.  C.  541.  There  the  prisoner  was 
indicted  for  keeping,  and  exposing  for  sale,  and  for  selling  to  one 
H.  A.  F.  a  picture,  upon  which  he  had  unlaw^Uy  painted  the  signa- 
ture of  J.  L.,  intending  thereby  to  denote  that  the  picture  was  an 
original  picture  by  J.  L.  This  was  held,  on  a  motion  in  arrest  of 
judgment,  to  be  a  fraud  at  common  law.  Cockbum,  C.  J.,  said,  in 
delivering  the  iudgment  of  the  Court  of  Criminal  Appeal,  "  we  have 
carefully  exammedthe  authorities,  and  the  result  is,  that  we  think,  if 
a  person,  in  the  course  of  his  trade  openly  and  publicly  carried  on, 
puts  a  fklse  mark  or  token  upon  an  article  so  as  to  pass  it  off  as  a 
genuine  one,  when  in  fact  it  was  only  a  spurious  one,  and  the  article 
is  sold,  and  money  obtained  by  means  of  that  fidse  mark  or  token, 
tliat  is  a  cheat  at  common  law.  But  the  indictment  was  held  bad  for 
not  allying  with  sufficient  clearness  that  it  was  by  means  of  such  &lse 
tokens  that  the  defendant  was  able  to  pass  off  the  picture  as  genuine, 
and  obtained  the  money. 

What  oheaitB  are  not  indictable.  The  following  cheats  have  been 
held  not  to  be- indictable  at  common  law ;  though  many  of  them  would 
now  be- sO'by  statute.  Most  of  these  decisions  are  considered  as  rest- 
ing on'  tiie  ground  that  the  cheats  to  which  they  rdate  are  not  of  a 
public  nature. 

Where*  an  imposition  upon  an:  individual*  is  effected  by  a  &lse  affir- 
mation or  bare  lie,  in  a  matter  not  affecting  the  public,  an  indictment 
is  not  sustainable.^  Thus,  where  an  indictment  charged  the  defendants 
with  selling  taa  person  ei^ht  hundredweight  of  gum,  at  the  prioe  of 
seven  pouiras  per  hundredweight,  fidsely  affirming  that  the  gum  was 

^  Commonwealth  v,  Warren^  6  Mass.  72.  But  when  a  man  indooea  another,  by  fidbe 
representationa  and  fidse  reading,  to  sign  his  name  to  a  note  for  a  difierent  amount 
than  that  agreed  upon,  it  has  bwn  held  to  be  a  cheat,  for  which  he  may  be  indicted. 
Hill  V.  State,  1  Yerg,  76.  The  oi&noe  of  chaatuig^  when  the  aulnect-matter  is  laod 
and  the  title  to  it^  ia.not  indictable  at  common  law*  Commonwealth  v.  Woodrun,  4 
Clark,  207.    a 
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gum  aeneeay  and  that  it  was  worth  seven  pounds  per  hundredweight, 
whereas  it  was  not  gum  seneea,  and  was  not  wortn  more  than  three 
pounds,  etc.,  the  indictment  was  quashed.     R.  v.  Lewis,  Sayer,  205. 

So  where  the  party  accompanies  his  assertion  with  an  apparent  token 
of  no  more  value  tlian  his  own  assertion.  Thus,  where  an  indictment  at 
common  law  charged  that  Lara,  deceitfully  intending,  by  crafty  means 
and  devices,  to  obtain  possession  of  divers  lottery  tickets,  the  property 
of  A.,  pretended  that  he  wanted  to  purchase  them  for  a  valuable  con- 
sideration, and  delivered  to  A.  a  fictitious  order  for  payment  of  money 
subscribed  by  him  (Lara),  ete.,  purporting  to  be  a  draft  upon  his 
banker  for  the  amount,  which  he  knew  he  had  no  authority  to  do,  and 
that  it  would  not  be  paid ;  but  which  he  falsely  pretended  to  be  a 
good  order,  and  that  he  liad  money  in  the  banker's  hands,  and  that 
it  would  be  paid,  by  virtue  of  which  he  obtained  the  tickets,  and 
defrauded  the  prosecutor  of  the  value;  judgment  was  arrested,  on 
the  ground  that  the  defendant  was  not  chai^ged   with   having  used 
any  false  token   to  accomplish   the  deceit,  for  the  banker's  check 
drawn   by  himself  entitled   him   to   no   more  credit  than  his  bare 
assertion  that    the  money  would   be  paid.       R.  v,  Lara,  2   East, 
P.  C.  819;  6  T.  R.  565;   2   Leach,  652.      But   such  an   offence 
is  punishable,  as   a  false  pretence  under   the  statute.       Vide  postj 
*title  "  False  Pretences."     So  where  the  defendant,  a  brewer,   r*oqf» 
was  indicted  for  sending  to  a  publican  so  many  vessels  of  ale,   '- 
marked  as  containing  such  a  measure,  and  writing  a  letter,  assuring 
him  that  they  did  contain  such  a  measure,  when  in  fact  they  did  not 
contain  such  a  measure,  but  so  much  less,  etc.,  the  indictment  was 
quashed  on  motion,  as  containing  no  criminal  charge.     R.  v.  Wilder, 
cited  2  Burr.  1128;  2  East,  P.  C.  819.     Upon  the  same  principle, 
where  a  miller  was  indicted  for  detaining  com  sent  to  him  to  be  ground, 
the  indictment  was  quashed,  it  being  merely  a  private  injury,  for  which 
an  action  would  lie.     R.  v.  Channell,  2  Str.  793;  1  Sess.  Ca.  366 ;  2 
East,  P.  C.  118.     So  selling  sixteen  gallons  of  ale  as  eighteen ;  Lord 
Mansfield  said,  ^'It  amounts  only  to  an  unfair  dealing,  and  no  impo- 
sition upon  this  particular  man,  from  which  he  could  not  have  suf- 
fered but  for  his  own  carelessness  in  not  measuring  the  liquor  whea 
he  received  it ;  whereas  fraud,  to  be  the  object  of  a  criminal  prosecu- 
tion, must  be  of  that  kind  which  in  its  nature  is  calculated  to  defraud 
numbers,  as  false  weights  and  measures,  false  tokens,  or  where  there 
is  a  conspiracy."     R.  v.  Wheatley,  2  Burr.  1125  ;  1  W.  Bl.  273  ;  2 
East,  P.  C.  818.     Where  a  miller  was  charged  with  receiving  good 
barley,  and  delivering  meal  in  return  different  from  the  proouce  of 
the  barley,  and  musty,  etc.,  this  was  held  not  to  be  an  indictable 
offence.     Lord  Ellenborough  said,  that  if  the  case  had  been,  that  the 
miller  had  been  owner  of  a  soke  mill,  to  which  the  inhabitants  of  the 
vicinage  were  bound  to  resort,  in  order  to  get  their  com  ground,  and 
that  he,  abusing  the  confidence  of  his  situation,  had  made  it  a  color  for 
practising  a  fraud,  this  might  have  presented  a  different  aspect ;  but 
as  it  then  stood,  it  seemed  to  be  no  more  than  the  case  of  a  common 
tradesman,  who  ¥ras  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing, 
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such  as  was  adverted  to  in  Hv.  Wheatley  (supra),  and  the  other 
oases^  as  not  being  indictable.^  R.  v.  Hayne,  4  M.  &  S.  214 ;  vide 
R.  V.  Wood,  1  Sess.  Ca,  217 ;  2  Rnss.  Cri.  523  (n\  5th  ed.  A  baker 
had  contracted  with  the  goardians  of  a  parish  to  aeliver  loaves  of  a 
certain  weight  to  the  poor  people.  The  relieving  officer  gave  the  poor 
people  tickets,  which  they  were  to  take  to  the  baker.  He  was  to  give 
them  loaves  on  their  presenting  their  tickets  to  him,  and  afterwards  to 
return  the  tickets,  as  his  voucners,  once  a  week,  with  a  statement  of 
the  amount  of  the  loaves,  to  the  relieving  officer,  who  would  give  him 
credit  in  his  account  for  the  amount.  The  baker  was  to  be  paid  by 
the  guardians  some  months  later ;  and  by  a  clause  in  the  contract,  the 
guardians  had  the  power,  in  case  of  a  breach  of  contract  by  the  baker, 
of  deducting  any  damages  caused  by  such  breach  from  the  amount  to 
be  ultimately  paid.  The  baker  supplied  the  poor  people  who  pre- 
sented tickets,  with  loaves  short  of  the  contract  weight.  It  was  held, 
that  this  was  a  mere  private  fraud,  and  not  a  fraud  indictable  at 
common  law.  R.  v.  Eagleton,  24  L.  J.,  M.  C.  158.  Dears.  C.  C.  615. 
The  prisoner  was,  however,  convicted  of  attempting  to  obtain  money 
by  &ise  pretences.     See  that  title,  post. 

The  indictment  stated  that  the  defendant  came  to  M.  in  the  name 
of  J.,  to  borrow  5t,  on  which  M.  lent  her  the  5Z.,  vbi  re  verd  she  never 
had  any  authority  from  J.  to  borrow  the  money.  The  defendant 
being  convicted,  on  motion  in  arrest  of  judgment/  the  whole  court 
thought  this  not  an  indictable  offence.  Holt,  C.  J.,  put  the  following 
case :  A  young  man,  seemingly  of  age,  came  to  a  tradesman  to  buy 
some  commodities,  who  asked  him  if  he  was  of  age,  and  he  told  him 
*3971  *^^  ^^  upon  which  he  let  him  have  the  goods,  and  upon  an 
•J  action  he  pleaded  infra  cetaiem,  and  was  found  to  be  unaer  age 
half  a  year ;  and  afterwards  the  tradesman  brought  an  action  upon  me 
case  against  him  for  a  cheat ;  but,  after  a  verdict  for  the  plaintiff,  judg- 
ment was  arrested.  Powell,  J.,  said,  "If  a  woman,  pretending  hersdf 
to  be  with  child,  does  with  others  conspire  to  get  money,  and  for  that 
purpose  goes  to  several  young  men,  and  says  to  each  that  she  is  with 
child  by  him,  and  that,  if  he  will  not  give  her  so  much  money,  she 
will  lay  the  bastard  to  him,  and  by  these  means  gets  money  of  them, 
this  is  indictable.^'  Holt,  C.  J.,  added,  "  I  agree  it  is  so  when  she 
goes  to  several,  but  not  to  one  particular  person.*'  R,  tr.  Glanvill, 
Holt,  354.  From  the  last  observation  of  Holt,  C.  J.,  it  appears  that 
Powell,  J.,  was  speaking  of  an  indictment  for  cheating,  and  not,  as 
might  be  supposed,  from  using  the  words  "  does  with  others  con- 
spire,'' of  an  mdictment  for  conspiracy. 

^  People  V.  Baboock,  7  Johns.  201 ;  Commoawealth  v,  Warren,  6  Mub,  72;  People 
V.  Stoney  9  Wend.  182 ;  State  V.  Stroll,  1  Bich.  244.    S. 
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TAOE 

Abandoning  ehildren  ••••t«*«at      S9S 
Neglecting  children         •••••«••#  888 

Abandoning  or  exposing  children.  The  ill-treatment  of  children 
by  persons  who  are  their  parents  or  raardians  has  frequently  been 
the  subject  of  criminal  prosecution,  and  in  many  cases  without  sue- 


In  some  cases  it  has  been  attempted  to  make  the  abandonment  itself 
the  ground  of  a  criminal  prosecution,  but  it  is  now  definitely  settled 
that  abandonment  alone,  without  proof  that  the  child's  health  was 
thereby  injured,  is  not  sufficient.  JK.  v.  Friend,  Buss.  &  By.  20 ;  B. 
V.  Cooper,  1  Den.  C.  C.  464  ;  B.  v.  Hogan,  2  Den.  C.  C.  277 ;  20  L. 
J.,  M.  C.  219  ;  B.  v.  Phillpot,  Dears.  C.  C.  179.  From  what  was 
said  by  Jervis,  C.  J.,  in  delivering  judgment  in  the  last  case,  it  appears 
also  that  the  injury  must  be  su<£  as  permanently  to  affect  the  health 
of  the  child,  in  analogy  to  the  provision  of  the  14  &  15  Vict  c.  11, 
s.  1  (24  &  25  Vict  c.  100,  s.  26). 

These  cases,  however,  assume  that  if  the  child's  health  were  per- 
manently injured  the  parent  or  guardian  would  be  guilty  of  a  misde- 
meanor. 

•  The  law  on  the  subject  is  now  contained  in  the  24  &  25  Vict  c.  100, 
8.  27,  which  provides  that,  ^'  Whosoever  shall  unlawfully  abandon 
or  expose  any  child  being  under  the  age  of  two  years,  whereby  the 
life  of  such  child  shall  be  endangered,  or  the  health  of  such  child 
shall  have  been  or  shall  be  likely  to  be  permanently  injured, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  Kept  in  penal  servitude  for 
the  term  of  three  [now  five]  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor." 

Wliere  the  mother  left  the  child  at  the  door  of  its  fiither's  house  to 
his  knowledge,  and  he  left  it  there,  this  was  held  an  '^  abandonment" 
by  the  fether.  B.  v.  White,  L.  B.  1  C.  C.  B.  311;H0  L.  J.,  M. 
C.  135. 

Where  the  child  was  packed  up  in  a  hamper,  labelled  ^'  with  care," 
and  directed  to  the  lodgings  of  the  father,  and  the  parcel  was  deliv- 
ered in  less  than  an  hour,  it  was  held  that  the  life  of  the  child  was 
"endangered."  B.  v.  Falkingham,  L.  B.  1  C.  C.  B.  122;  39  L.  J., 
M.  C.  47. 

Kegleoting  ohildron.^    The  point  whether  a  person  is  indictable 

'  The  coune  of  procedure  under  the  statutes  in  the  seyeral  States,  in  cases  of  has- 
tardy,  is  of  a  ciril  character,  rather  than  eriminaly  the  object  being  to  determine  the 
paternity,  so  as  to  fix  the  liaoilit;^  for  the  support  of  the  chilcL  and  relieve  the  com- 
momty  from  this  burden.    Requisites  of  the  allegation  under  bastardy  act.   Andrew 
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for  abandoning  a  child  of  tender  years,  so  that  such  child  thereby 
becomes  chargeable  to  a  parish,  has  been  brought  before  the  court 
of  criminal  appeal  in  two  cases ;  R.  v.  Cooper,  1  Den.  C.  C.  R.  459 ; 
18  L.  J.,  M.  a  168,  and  R.  v.  Hogan,  2  Den,  C.  C.  R.  277 ;  26  L.  J., 
Mqq-^  *M.  C.  219  ;  but  in  the  former  case  the  indictment  did  not 
•J  allege  that  the  child  was  not  l^ally  settled  in  the  parish  in 
which  it  hid  been  left  by  its  mother ;  and  in  the  latter,  it  was  held  to 
be  a  fatal  objection  to  the  indictment,  that  it  did  not  contain  an  aver- 
ment that  the  prisoner  had  the  means  of  supporting  the  child. 

A  single  woman,  the  mother  of  an  infant  chilc^  was  indicted  for 
neglecting  to  furnish  it  with  food,  the  indictment  alleging  that  she 
was  able  and  had  the  means  to  do  so.  There  was  no  evidence  of  the 
actual  possession  of  means  by  the  mother ;  but  it  was  proved  that  she 
could  have  applied  to  the  relieving  officer  of  the  union,  and  that  if  she 
had  so  appliea,  she  would  have  been  entitled  to  and  would  have  re- 
ceived relief,  adequate  to  the  due  support  and  maintenance  of  herself 
and  child.  The  prisoner  having  been  convicted,  the  court  of  criminal 
appeal  quashed  the  conviction.  The  case  was  not  ar^ed  by  counsel, 
but  the  court  in  giving  judgment  said,  '^  The  all^tion  in  die  indict- 
ment is,  that  the  prisoner  being  able  and  having  me  means  neglected 
to  maintain  her  child.  We  are  of  opinion  that  there  was  no  evidence 
that  she  had  the  means  of  supporting  it,  and  therefore  that  the  alle- 
gation is  not  made  out  To  show  that  she  might  by  possibility  have 
obtained  the  necessary  means  is  not  sufficient^'  R.  v.  Chandler,  Dears. 
C.  C.  453.  R.  V.  Rugg,  12  Cox,  C.  C.  16,  C.  C.  R.  So  where  a  girl, 
eighteen  years  of  age,  was  taken  in  labor  in  the  house  of  her  step- 
&ther  during  his  absence,  and  the  mother  omitted  to  procure  the  as- 
sistance of  a  midwife  in  consequence  of  which  the  girl  died,  and  there 
was  no  evidence  that  the  mother  had  the  means  to  pay  for  the  mid- 
wife ;  it  ¥ras  held,  that  she  was  not  l^ally  bound  to  procure  the 
aid  of  the  midwife.  R.  v.  Shepherd,  L.  &  C.  147 ;  31  L.  J., 
M.  C.  102. 

V.  Catherine,  16  Fla.  830.  On  admissibUitj  of  affidayit  and  warrant  on  which  defend- 
ant was  arrested.  Sidelinger  v.  Bucklin,  64  Me.  371 ;  Davis  «.  State,  58  Ga.  170.  The 
relatrix  cannot  recover  her  attorney  fees.  Abshire  v.  State,  52  Ind.  99.  On  eTideoee 
in  support  of  the  oompUdnt.  Bay  v.  Coffin,  123  Mass.  365 ;  State  v.  Bottor^  82  Md. 
538 :  State  v.  Ptatt,  40  la.  631.  Where  in  bastardy  proceeding  an  issoe  is  joined  on 
a  collateral  point,  the  defendant  has  a  right  to  claim  trial  by  jury.  State  v.  Beasley, 
75  N.  C.  211,  On  a  defence  to  the  charce,  by  evidence  to  snow  paternity  in  some 
other  man  than  the  one  accused.  See  Pauik  v.  State,  52  Ala.  427 ;  Fftrker  v.  Dudley, 
118  Mass.  602;  Sabins  v.  Jones,  119  Mass.  167 ;  State  v.  Bead,  45  la.  469;  Sute  v. 
Britt,  78  N.  C.  439 ;  Holcomb  v.  People,  79  111.  409 ;  State  v.  Bennett  75  N.  C.  305 ; 
State  V.  Pratt,  40  la.  631 ;  People  v.  Carney,  29  Hon,  (N.  Y.)  47 ;  McCoy  v.  Pecmle, 
71  lU.  111.  On  the  admissibiiity  of  declarations  and  admissions  of  relatrix.  Bee 
Sidelinger  v.  Bucklin,  64  Me.  371 ;  State  v.  Pratt,  40  la.  631 ;  Thoike  v.  State,  50  Ind. 
355 ;  Welch  v.  CUr£  50  Vt.  386 ;  McCoy  p.  People,  71  111.  Ill ;  Keating  v.  SUte,  44 
Ind.  449;  Booth  v.  Hart,  43  Conn.  480.  As  to  proof  that  the  child  is  a  bastard.  See 
Wilson  V,  Babb,  18  S.  C.  59;  Colwell's Succession.  34  La.  An.  265;  Brock  v.  State,  85 
Ind.  397;  State  v.  Bomauie.58  la.  46:  State,  v.  Worthingham,  23  Minn.  528;  Gregley 
V.  Jackson,  38  Ark.  487 ;  Hazzard's  Estate,  13  PhiLi.  (Pa.)  335.  On  the  burden  of 
proof  and  preponderating  evidence.  See  McElhany  v.  People,  1  IIL  App.  550 ;  Semon 
V.  People,  42  Midi.  141 ;  McFarhmd  v.  People,  72  111.  368.  On  reputation  of  rebr 
triz.  Bawles  v.  State,  56  Ind.  433.  On  variance  from  indictment.  Kennedy  «. 
Shea,  110  Mass.  152. 
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The  indiotmenty  however,  need  not  all^  the  ability  to  provide ;  it 
is  sufficient  if  it  uses  the  word  ^'  neglect.''  See  Beg.  v.  Ryland,  L.  B. 
ly  C.  C.  K.  99 ;  37  L.  J.,  M.  C.  10.  A  doubt  is  expressed  upon  this 
point  in  B.  v,  Bugg,  8upra;  but  the  case  of  B.  v,  Byland  was  not 
cited,  nor  was  the  point  one  which  affected  the  decision. 

For  other  offences  against  children,  see  post,  p.  403. 
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*400]  •OOKCEALING  BIBTH  OP  CHILD. 

Statate .400 

Secret  disposition  of  the  body        ••«•••••    400 
Other  offenoes  against  ohlldren  •••••••       403 

Statute.  The  offence  of  concealing  the  birth  of  a  child  was  first 
provided  against  by  the  21  Jae.  1,  c.  27,  which  was  repealed  bj  the 
43  Greo.  3,  c.  58.  The  latter  statute  was  also  r^)ealed  and  the  offence 
provided  for  by  the  9  Greo.  4,  a  31,  s.  14.  This  is  also  repealed; 
and  now  by  the  24  &  25  Vict.  c.  100,  s.  60,  "  if  any  woman  shall  be 
delivered  of  a  child,  every  person  who  shall,  by  any  secret  disposition 
of  the  dead  body  of  the  said  child^  whether  such  child  die  before,  at^ 
or  after  its  birth,  endeavor  to  conceal  the  birth  thereof,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor :  provided,  that  if  any  person 
tried  for  the  murder  of  any  child  shall  be  acquitted  thereof  it  shall 
be  lawful  for  the  jury  by  whose  verdict  such  person  shall  be  acquitted, 
to  find,  in  case  it  shall  so  appear  in  evidence,  that  the  child  had  re- 
cently been  bom,  and  that  such  person  did,  by  some  secret  disposition 
of  the  dead  body  of  such  child,  endeavor  to  conceal  the  birth 
thereof,  and  thereupon  the  court  may  pass  such  sentence,  as  if  sudi 
person  had  been  convicted  upon  an  indictment  for  the  concealment 
of  the  birth." ' 

Upon  a  prosecution  for  this  offence,  the  prosecutor,  after  establish- 
ing the  birth  of  the  child,  must  prove  the  secret  burying  or  other 
disposal  of  a  dead  body,  the  identity  of  the  body  with  that  of  the 
child  so  born,  and  the  endeavor  to  conceal  the  birth.  In  general, 
the  evidence  to  prove  the  first  point  will  also  tend  to  establish  the 
last. 

Seoret  disposition  of  the  body.  TVliat  has  been  a  sufficient  dis- 
posal of  the  body  has  hitherto  been  a  matter  of  doubt  Where  the 
evidence  was,  that  the  prisoner  had  been  delivered  of  a  child,  and  had 
placed  it  in  a  drawer,  where  it  was  found  locked  up,  the  drawer  being 
opened  by  a  key  taken  from  the  prisoner's  pocket,  Maule,  J.,  directed 
an  acquittal,  being  of  opinion  that  the  former  statute  by  the  words, 
^^  buried  or  otherwise  disposed  of/'  contemplated  a  final  disposing  of 
the  body.  R.  v.  Ash,  2  Moo.  &  R.  294.  oo  where  the  prisoner  had 
placed  the  child  in  a  box  in  her  bed-room,  Bolfe,  B.,  held  that  the 
disposing  of  the  body  must  be  in  some  place  intended  for  its  final 

*  See  Pennsylvania  v.  McKee,  Addison,  1 ;  Boyles  v.  Commonwealth,  2  S.  &  B.  50. 
If  the  child  is  proved  to  have  been  born  d^ul,  though  the  mother  oonoealed  its  birth, 
she  cannot  be  convicted.    State  v.  Kirbj,  57  Me.  30.    S. 
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deposit.  R  v.  Bell,  MS.  2  Moo.  &  R.  294.  These  authorities  have 
since  been  overruled.  R.  v.  Goldthon)e,  2  Moo.  C.  C.  R.  244.  There 
the  prisoner  had  been  suspected  of  being  with  child,  but  ahvays 
denied  it,  and  after  her  delivery  persisted  in  denying  that  she  had 
been  delivered,  but  on  being  pressed  by  the  surgeon  who  examined 
♦her,  she  confessed  that  the  child  was  between  the  bed  and  the  r^Af^-t 
mattress,  where  it  was  discovered.  The  case  having  been  re-  ^  ^ 
served,  was  considered  at  a  meeting  of  the  judges  in  Michaelmas  term^ 
1841,  at  which  all  the  judges,  except  Alderson,  B.,  Patteson,  Erskine, 
and  Bosanquet,  JJ.,  were  present,  when  Lord  Abinger,  C.  B.,  Maule, 
J.,  and  Ralfe,  B.,  thought  the  conviction  bad ;  the  other  judges  held 
it  good,  and  the  conviction  was  affirmed.  The  point  was  again  reserved 
in  K.  V.  Perry,  Dears.  C.  C.  R,  473  ;  24  L.  J.,  M.  C.  137.  There  the 
prisoner  placed  the  dead  body  of  the  child  under  the  bolster,  with 
the  intention  of  endeavoring,  as  far  as  she  could,  to  conceal  the  body 
from  the  surgeon,  but  with  the  intention  of  removing  it  elsewhere 
when  an  opportunity  offered.  This  was  held  by  the  Court  of  Criminal 
Appeal  (Pollock,  C.  B.,  dissentiente)  to  be  disposing  of  a  dead  body 
within  the  statute.  And  it  appears  from  the  case  of  R.  t;.  Opie,  8 
Cox,  C.  C.  332,  that  Martin,  B.,  took  the  same  view  as  the  Lord 
Chief  Baron.  Where  the  prisoner  denied  to  her  mistress  that  she  was 
in  the  family  way,  but  told  the  doctor  she  had  been  confined  and  the 
child  was  in  a  box  in  her  bed-room,  and  the  child  was  found  in  a  box 
with  the  lid  open  in  her  bed-room,  Byles,  J.,  left  it  to  the  iury  to  say 
if  they  thought  this  was  a  secret  disposition  of  the  body.  In  his 
opinion  it  was  not.  R.  v.  Sleep,  9  Cox,  C.  C.  559.  Where  the  pris- 
oner put  the  dead  body  of  her  child  over  a  wall  into  a  field  where 
there  was  no  path,  this  was  held  to  be  a  secret  disposition.  R.  t;. 
Brown,  L.  R.  1  C.  C.  R.  244  ;  39  L.  J.,  M.  C.  94.  Where  the  pris- 
oner was  stopped  going  across  a  yard,  in  the  direction  of  a  privy,  with 
a  bundle,  which  on  examination  Mras  found  to  be  a  cloth  sewed  up, 
containing  the  body  of  a  child  ;  it  was  held  by  Gumey,  B.,  that  the 
prisoner  could  not  be  convicted,  the  offence  not  having  been  completed. 
R.  V.  Snell,  2  Moo.  &  R.  44.  Evidence  was  given  Siat  the  prisoner 
denied  her  pr^nancy,  and  also,  aft^er  the  birth  of  the  child,  denied 
that  also ;  but  she  afterwards  confessed  to  a  surgeon  that  she  had  borne 
a  child.  The  body  of  the  child  was,  on  the  same  day,  found  among 
the  soil  in  the  privy.  Patteson,  J.,  held  it  to  be  essential  to  the  com- 
mission of  the  offence,  that  the  prisoner  should  have  done  some  act  of 
disposal  of  the  body  aft;er  the  child  w:as  dead ;  therefore  if  she  had 
gone  to  the  privy  for  another  purpose  and  the  diild  came  from  her 
unawares,  and  fell  into  the  sou,  and  was  suffocated,  she  must  be  ac- 

Suitted  of  the  charge,  notwithstanding  her  denial  of  the  birth  of  the 
dild.     The  prisoner  was  acquitted.     K.  v.  Turner,  8  C.  &  P.  755, 
34  E.  C.  L.    See  also  R.  t?.  Coxhead,  1  C.  &.  K.  623,  47  E.  C.  L. 

Frances  Douglas  and  one  Robert  Hall  were  indicted  for  the  murder 
of  a  female  child,  of  which  they  were  acquitted ;  whereupon  the  jury 
were  desired  to  inquire  whether  the  female  was  guilty  of  endeavoring 
to  conceal  the  birth.    The  prisoners  had  been  living  together  for 
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some  time,  and  in  the  night,  or  rather  about  four  in  the  morning,  she 
was  delivered  of  the  diild,  in  the  presence  of  the  n^de  prisoner,  who 
was  the  father  of  it,  and  who,  with  his  two  sons,  aged  fourteen  and 
ten,  all  slept  on  the  same  pallet  with  her,  up  four  pairs  of  stairs.  The 
male  prisoner  very  soon  merwards  put  die  child  (which  had  not  been 
separated  from  the  after-birth)  into  a  pan,  carried  it  do^vll  stairs  into 
the  cellar,  and  threw  the  whole  into  tlie  privy,  the  female  prisoner 
remaining  in  bed  up  stairs.  She  was  proved  to  have  said  she  knew 
it  was  to  be  done.  The  fact  of  her  being  with  child  was,  some  time 
before  her  delivery,  known  by  her  mother,  who  lived  at  some  distance, 
and  was  apparent  to  other  women.     No  female  was  present  at  the 

*in91  *^^^^^  f  ^^^  ^^'^  ^^  ^^^^  ^^^  ^^  ^^^  commencement  of  the 
-J  labor,  about  twelve  at  night,  but  was  so  ill  that  she  could  not 
attend.  There  were  no  clothes  prepared,  or  other  provision  made,  but 
the  parties  Avere  in  a  state  of  the  most  abject  poverty  and  destitution. 
The  jury  found  her  guilty  of  endeavoring  to  conceal  the  birth,  and 
two  points  were  reserved  for  the  opinion  of  the  judges :  1st,  Whether 
there  was  evidence  to  convict  tlie  prisoner  as  a  principal?  2ndly, 
whether,  in  point  of  law,  the  conviction  was  good  ?  The  case  was 
argued  before  all  the  judges  (except  Park,  J.),  who  were  of  opinion 
that  the  communication  inade  to  other  persons  was  only  evidence,  but 
no  bar,  and  that  the  conviction  was  good  ;  but  they  recommended  a 
pardon.  E.  v.  Douglas,  1  Moo.  C.  C.  480.  So  in  K.  r.  Skelton,  3  C. 
&  K.  119,  Yaughan  Williams,  J.,  directed  the  jury,  that  if  a  woman  be 
delivered  of  a  child  which  is  dead,  and  a  man  take  the  body  and 
secretly  bury  it,  she  was  indictable  for  the  concealment  by  secret  bury- 
ing under  s.  14  of  the  former  statute,  and  he  for  aiding  and  abetting 
under  s.  31,  if  there  was  a  common  purpose  in  both  in  thus  endeavor- 
ing to  conceal  the  birth  of  the  child ;  but  that  the  jury  must  be  satis- 
fi^,  not  only  that  she  wished  to  conceal  the  birth,  but  was  a  party  to 
the  carrying  that  wish  into  effect  by  the  secret  burial  by  the  nana  of 
the  man,  in  pursuance  of  a  common  desi^  between  them.  Piatt,  B., 
had  ruled  in  a  similar  way  in  R.  v.  Bira,  2  C.  &  K.  817,  61  K 
C.  L. 

An  indictment  for  endeavoring  to  conceal  the  birth  of  a  diild  need 
not  state  whether  the  child  died  before,  at,  or  after  the  birth.  R.  v. 
Coxhead,  1  C.  &  K.  623,  47  E.  C.  L. 

It  seems,  per  Martin,  B.,  that  a  foetus  not  big^r  than  a  man's  fin- 

r,  but  having  the  shape  of  a  child,  is  ^^a  child''  within  the  statute. 

.  V.  Cobner,  9  Cox,  C.  C.  606  ;  but  in  R.  v.  Hewitt,  4  F.  &  F.  1101, 
Smith,  J.,  left  it  to  the  jury  to  say  whether  what  the  prisoner  had 
concealed  was  a  child  or  was  only  a  foetus. 

The  words  of  the  statute  are  '^  any  secret  disposition  of  the  dead 
body ;"  and,  where  a  woman  deposited  a  child  while  alive  in  a  field, 
and  there  left  it  to  die,  and  the  dead  body  of  the  child  was  afterwards 
found,  it  was  held  that  the  woman  oould  not  be  convicted  under  the 
statute.    R.  v.  Jane  May,  10  Cox,  C.  C.  R.  448. 

Upon  an  indictment  for  the  murder  of  a  child,  any  person,  on 
fiulure  of  the  proof  as  to  the  murder,  may  be  now  convicted  by  the 
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statute  of  endeavoring  to  conoeal  the  birth.  Formerly  no  person  but 
the  mother  could  be  so  convicted.  R.  v.  Wright,  9  C.  &  I*.  754,  38 
E.  C.  L.  Where  the  bill  for  murder  was  not  found  by  the  grand 
jury,  and  the  prisoner  was  tried  for  murder  on  the  coroner's  inquisi- 
tion ;  it  was  held,  that  she  might  be  found  guilty  of  the  concealment, 
the  words  of  the  stat.  43  Geo.  3,  c.  58  (repealed),  being,  that  *'  it  shall 
be  lawful  for  the  jury,  by  whose  verdict  any  person  charged  with  such 
murder  shall  be  acquittea,  to  find,''  and  the  judges  holding  that  the 
coroner's  inquisition  w&s  a  charge^  so  as  to  justi^  the  findmg  of  the 
concealment  R.  v.  Maynard,  Russ.  &  Ry.  240 ;  R.  v.  Cole,  2  Leach, 
1096 ;  3  Camp.  371.  It  may  be  observed,  that  the  word  charge  does 
not  occur  in  the  statute  9  Geo.  4,  c.  31  (repealed) ;  yet  there  seems  no 
doubt  that  the  prisoner  might  be  so  convicted  under  the  new  statute, 
for  she  is  ^'  tried  for  the  murder  of  her  child,"  as  much  on  the  inqui- 
sition as  the  indictment  1  Russ.  Cri.  807  (n),  6th  ed.  note  by 
Greaves. 

♦other  offences  against  children.  [*403 

The  offences  of  concealment  of  birth  and  of  abandonment  and  n^- 
lect  of  children  are  offences  which  relate  to  children  only,  but  ad- 
ditional provisions  have  been  made  for  the  protection  of  children  in 
many  cases  where  the  act  done  would  be  an  offence  if  done  against  an 
adult.  These  will  be  found  treated  of  under  the  titles  of  those  offences 
in  their  general  character. 

For  child-stealing  and  abduction,  see  '^  Abducdon." 

For  assaults  upon  children,  see  ^^  Assaults." 

For  rape  of  children,  see  "  Rape." 

For  manslaughter  of  children,  see  ^^  Manslaughter." 

For  illtreating  helpless  persons,  see  '^Illtreating  Apprentices." 

For  murder  of  children,  see  "  Murder." 

For  matters  of  defence  with  respect  to  children,  see  tit.  ^^  General 
Matters  of  Defence — InfiuK^." 
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*404]  •COIN-OFFENCES  BELATINa  TO. 

Interpretation  clanse       •••••«•••«  404 

Counterfeiting  gold  and  silver  coin     ..•,,«.  406 

Coloring  coin  or  metal  with  intent  to  make  it  pan  as  gold  or  sflrer  ooiii  405 

Impairing  or  diminiflhinff  gold  or  silver  coin  .     •       .       •       •       •  406 
Possession  of  filings  or  clippings  of  gold  or  silver  ooin     •       • 
Buying  or  selling  counterfeit  gold  or  silver  ooin           •       • 
Importing  counterfeit  gold  or  silver  coin  •       •       •       •       « 
Exporting  counterfeit  coin  .•.,,•,. 

Uttering  counterfeit  gold  or  silver  coin 

Uttering  counterfeit  gold  or  silver  coin,  having  povevloii  oi 

counterfeit  coin , 

Uttering  twice  within  ten  days 

Having  possession  of  counterfeit  gold  or  silver  coin     •       , 
Uttering  or  having^  possession  of  counterfeit  gold  or  diver  ooin  after 

a  previous  conviction 408 

Uttering  foreign  ooin,  medals,  etc.,  as  current  gold  and  silver  ooin     •  406 

Counterfeiting,  etc.,  copper  or  bronze  ooin         .       .       •       •       .  408 

Uttering  base  copper  oom        .       .       , 409 

De&cine  coin •       •       •  409 

Counterfeiting  foreign  gold  and  silver  coin    .••••.  409 

Importing  foreign  counterfeit  gold  and  silver  ooin           .       «       ,  410 

Uttering  foreign  counterfeit  gold  and  silver  ooin 4io 

Second  offence  of  utteilng  foreign  counterfeit  gold  and  silver  ooin  •  410 

Third  offence  of  uttering  foreign  counterfeit  gold  and  silver  C(Hn        ,  410 

Counterfeiting  foreign  coin  other  than  gold  and  silver  coin     .       •  410 

Making,  mending,  or  having  possession  of  coining  tools      .       .       «  411 

Conveymg  coining  tools,  etc,,  out  of  the  mint 411 

Venue •       •       •       •       •  412 

Proof  of  coin  being  counterfeit  .       , 412 

When  offence  of  counterfeiting  is  complete ,  412 

Punishment  of  principals  in  the  second  degree,  and  aocessoriet     •  412 

Counterfeit  meaaU •       •       •  412 

Proof  of  counterfeiting •       •       •  413 

uttering     ..••.•••••«  413 

possession  of  counterfeit  ooin       •••«.,  415 

Proceedings  for  twice  uttering 415 

Proceedings  after  a  previous  conviction 41(1 

Offences  with  regard  to  coining  tools 417 

The  laws  against  coining  and  other  similar  offences  wei«  consoli- 
dated by  the  2  &  3  Will,  4,  c.  34,  by  which  the  former  statutes  were 
repealed.  This  statute  has  been  now  repealed,  and  the  provisions 
against  these  offences  are  now  contained  in  the  24  &  25  Yict  c.  99. 

Interpretation  of  terms.  By  s.  1,  "in  the  interpretation  of  and  for 
i^Af^^-y  *the  purposes  of  this  act,  the  expression  *the  queen's  current 
J  gold  or  silver  coin,'  shall  include  any  gold  or  silver  coined  in 
any  of  her  Majesty's  mints,  or  lawfully  current  by  virtue  of  any  proc- 
lamation or  otherwise  in  any  part  of  her  Majesty's  dominions,  whether 
within  the  United  Kingdom  or  otherwise  j  and  the  expression  *  the 
queen's  copper  coin,'  shall  include  any  copper  coin  ana  any  coin  of 
bronze  or  mixed  metal  coined  in  any  part  of  her  Msgesty's  mints,  or 
lawfiiUy  current  by  virtue  of  any  proclamation  or  otherwise,  in  any 
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part  of  her  Majesty's  said  dominions;  and  the  expression  ^faiae  or 
oounterieit  coin,  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  queen's  current  gold  or  silver  coin/  shall  include  any 
of  the  queen's  current  coin  which  shall  have  been  gilt,  silvered,  washed, 
colored,  or  cased  over,  or  in  any  manner  altered,  so  as  to  resemble,  or 
be  apparently  intended  to  resemble,  or  pass  for,  any  of  the  queen's 
current  coin  of  a  higher  denomination;  and  the  expression  ^the 
queen's  current  coin,'  shall  include  any  coin  coined  in  any  of  her 
Msyesty's  mints,  or  lawfully  current  by  virtue  of  any  proclamation  or 
otherwise  in  any  part  of  her  Majesty's  said  dominions,  and  whether 
made  of  gold,  silver,  copper,  bronze,  or  mixed  metal ;  and  where  the 
having  any  matter  in  the  custody  or  possession  of  any  person  is  men-* 
tioned  in  this  act,  it  shall  include  not  only  the  having  of  it  by  him- 
self in  his  personal  custody  or  possession,  but  also  the  knowingly  and 
wilfully  having  it  in  the  actual  custody  or  possession  of  any  other 
person,  and  also  the  knowingly  and  wilfully  having  it  in  any  dwelling* 
house  or  other  building,  lodging,  apartment,  field,  or  other  place,  open 
or  inclosed,  whether  belon^ng  to  or  occupied  by  himself  or  not,  and 
whether  sudi  matter  shall  be  so  had  for  his  own  use  or  benefit,  or  for 
that  of  any  other  person." 

Ooxuiterfeiting  the  gold  and  silver  coin.  By  s.  2,  "  whosoever 
shall  falsely  make  or  counterfeit  any  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  queen's  current  gold  or 
silver  coin  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  &in^  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  [now  five]  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor,  and  with  or  without  solitary  confinement," 

Coloring  coin  or  metal  with  intent  to  make  it  pass  as  gold  or . 
silver  coin.  By  s.  3,  '^  whosoever  shall  ^Id  or  silver,  or  shall,  with 
any  wash  or  materials  capable  of  producing  the  color  or  appearance 
of  gold  or  silver,  or  by  any  means  whatsoever  wash,  case  over,  or 
color  any  coin  whatsoever,  resembling  or  apparently  intended  to, 
resemble  or  pass  for  any  of  the  queen  s  current  gold  or  silver  coin, 
or  shall  gild  or  silver,  or  shall  with  any  wash  or  materials  capable  of 
producing  the  color  or  appearance  of  gold  or  of  silver,  or  by  any 
means  ^miatsoever  wash,  case  over,  or  color  any  piece  of  silver  or 
copper,  or  of  coarse  gold,  or  coarse  silver,  or  of  any  metal  or  mixture 
of  metals  respectively,  being  of  a  fit  size  and  figure  to  be  coined,  and 
with  intent  that  the  same  shaU  be  coined  into  &lse  and  counterfeit 
coin,  resemb^ng  or  apparently  intended  to  resemble  or  pass  for  any 
of  the  queeq's  current  gold  or  silver  coin ;  or  shall  gild,  or  shall^ 
with  any  wash  or  materials  capable  of  producing  the  color  or  r^Ana 
'''appearance  .of  gold,  or  by  any  means  whatsoever  wash,  case  ^ 
over,  or  color  any  of  the  queen's  current  silver,  coin,  or  file,  or  in  any 
manner  alter  suck  coin,  with  intent  to  make  the  same  resemble  or  pass 
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*404]  •COIN-OFFENCES  BELATINa  TO. 

Interpretation  claiue       ••••••••«,  40i 

Counterfeiting  gold  and  silver  coin     ..,,,,.  405 

Coloring  coin  or  metal  with  intent  to  make  it  pan  as  gold  or  ailTer  coin  405 

Impairing  or  diminishinff  gold  or  silver  coin  .     •       •       •       •       •  406 

Possession  of  filings  or  clippings  of  gold  or  silver  coin     •       •       •  406 

Bujingor  selling  coanterieit  gold  or  silver  coin  •       •       •       •  406 

Importing  counterfeit  gold  or  silver  coin  •       •       •       •       ^       ,  407 

Exporting  counterfeit  coin  ....••..««  407 

Uttering  counterfeit  gold  or  silver  coin 407 

Uttering  counterfeit  gold  or  silver  coin,  having  poaseMlon  ik  other 

counterfeit  coin 407 

Uttering  twice  within  ten  days 408 

Having  possession  of  counterfeit  gold  or  silver  coin     .       ,       .       .  408 
Uttering  or  having  possession  of  counterfeit  gold  or  silver  coin  after 

a  previous  conviction      ,       , ,       .  408 

Uttering  foreign  coin,  medals,  etc.,  as  current  gold  and  silver  coin     .  406 

Counterfeiting,  etc,,  copper  or  bronze  coin 408 

Uttering  base  copper  com 409 

Defacine  coin .•••••  409 

Counterfeiting  foreign  gold  and  silver  coin    .•••..  409 

Importing  foreign  counterfeit  gold  and  silver  coin  .       •       .  410 

Uttering  foreign  counterfeit  gold  and  silver  coin 410 

Second  offence  of  uttei'ing  foreign  counterfeit  gold  and  sQver  coin  •  410 

Third  offence  of  uttering  foreign  counterfeit  gold  and  silver  coin        •  410 

Counterfeiting  foreign  coin  other  than  gold  and  silver  coin     .       •  410 
Making,  mending,  or  having  possession  of  coining  tools      .       .        .411 

Conveymg  coining  tools,  etc,,  out  of  the  mint 411 

Venue •       •  413 

Proof  of  coin  being  counterfeit  .       , 412 

When  offence  of  counterfeiting  is  complete ,  412 

Punishment  of  principals  in  the  second  degree,  and  aoeessories     •  412 

Counterfeit  meaals 412 

Proof  of  counterfeiting 41S 

uttering 413 

possession  of  counterfeit  coin      ••«,.,  415 

Proceedings  for  twice  uttering 415 

Proceedings  after  a  previous  conviction 41(1 

Offences  with  regard  to  coining  tools 417 

The  laws  against  coining  and  other  similar  offenoes  were  consoli- 
dated by  tiie  2  &  3  Will.  4,  c.  34,  by  which  the  former  statutes  were 
repealea.  This  statute  has  been  now  repealed,  and  the  provisions 
against  these  offenoes  are  now  contained  in  the  24  &  25  Vict  c.  99. 

Interpretation  of  terms.  By  s.  1,  "in  the  interpretation  of  and  for 
*^n^1  **'^®  purposes  of  this  act,  the  expression  'the  queen's  current 
gold  or  silver  coin,'  shall  include  any  gold  or  silver  coined  in 
any  of  her  Majesty's  mints,  or  lawfully  current  by  virtue  of  any  proc- 
lamation or  otherwise  in  any  part  of  her  Majesty's  dominions,  whether 
within  the  United  Kingdom  or  otherwise ;  and  the  expression  '  tiie 
queen's  copper  coin,'  shall  include  any  copper  coin  ana  any  coin  of 
bronze  or  mixed  metal  coined  in  any  part  of  her  Migesty's  mints,  or 
lawfiilly  current  by  virtue  of  any  prodamation  or  otherwise,  in  any 
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part  of  her  Majesty's  said  dominions;  and  the  expression  ^fsiae  or 
oounterieit  coin,  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  queen's  current  gold  or  silver  coin/  shall  include  any 
of  the  queen's  current  coin  which  shall  have  been  gilt,  silvered,  washed^ 
colored,  or  cased  over,  or  in  any  manner  altered,  so  as  to  resemble,  or 
be  apparently  intended  to  resemble,  or  pass  for,  any  of  the  queen's 
current  coin  of  a  higher  denomination;  and  the  expression  Uhe 
queen's  current  coin,'  shall  include  any  coin  coined  in  any  of  her 
Majesty's  mints,  or  lawfully  current  by  virtue  of  any  proclamation  or 
otherwise  in  any  part  of  her  Majesty's  said  dominions,  and  whether 
made  of  gold,  silver,  copper,  bronze,  or  mixed  metal ;  and  where  the 
having  any  mi^tter  in  the  custody  or  possession  of  any  person  is  men-« 
tioned  in  tiiis  act,  it  shall  include  not  only  the  having  of  it  by  him- 
self in  his  personal  custody  or  possession,  but  also  the  knowingly  and 
wilfully  having  it  in  the  actual  custody  or  possession  of  any  other 

Eerson,  and  also  the  knowingly  and  wilfully  having  it  in  any  dwelling- 
ouse  or  other  building,  lodging,  apartment,  field,  or  other  place,  open 
or  inclosed,  whether  belonging  to  or  occupied  by  himself  or  not,  and 
whether  such  matter  shall  be  so  had  for  his  own  use  or  benefit,  or  for 
that  of  any  other  person." 

Oounterfeiting  the  gold  and  silver  ooin.  By  s.  2,  "  whosoever 
shall  falsely  make  or  counterfeit  any  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  queen's  current  gold  or 
silver  coin  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  oiTence,  and  bein^  convictea  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  ^nal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  [now  five]  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor,  and  with  or  without  solitary  confinement." 

Ooloring  ooin  or  metal  with  intent  to  make  it  pass  as  gold  or^ 
silver  coin.  By  s.  3,  '^  whosoever  shall  ^d  or  silver,  or  shall,  with 
any  wash  or  materials  capable  of  producing  the  color  or  appearance 
of  gold  or  silver,  or  by  any  means  whatsoever  wash,  case  over,  or 
color  any  coin  whatsoever,  resembling  or  apparently  intended  to, 
resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin, 
or  shall  gild  or  silver,  or  shall  with  any  wash  or  materials  capable  of 
producing  the  color  or  appearance  of  gold  or  of  silver,  or  by  any 
means  ^v^tsoever  wash,  case  over,  or  color  any  piece  of  silver  or 
copper,  or  of  coarse  gold,  or  coarse  silver,  or  of  any  metal  or  mixtiu« 
of  metals  respectively,  being  of  a  fit  size  and  figure  to  be  coined,  and 
with  intent  that  the  same  shall  be  coined  into  false  and  counterfeit 
ooin,  resembling  or  apparently  intended  to  resemble  or  pass  for  any 
of  the  queeq's  current  gold  or  silver  coin ;  or  shall  gild,  or  sh^, 
with  any  wash  or  matenals  capable  of  producing  the  color  or  r^.  .^ 
^appearance  .of  gold,  or  by  any  means  whatsoever  wash,  case  '- 
over,  or  color  any  of  the  queen's  current  silver,  coin,  or  file,  or  in  any 
manner  alter  suck  ooin,  with  intent  to  make  the  same  resemble  or  pass 
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for  anj  of  the  queen's  current  sold  coin ;  or  shall  gild  or  silver,  or 
shall  with  any  wash  or  material  capable  of  prodacmg  the  color  or 
appearance  oi  gold  or  of  silver,  or  by  any  means  whatsoever  wash,  case 
over,  or  color  any  of  the  queen's  current  copper  coin,  or  file,  or  in  any 
manner  alter  sudi  coin,  with  intent  to  make  ue  same  resemble  or  pass 
for  any  of  the  queen's  current  gold  or  silver  coin,  shall  in  England 
and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  hi^h  crime  and 
offence,  and,  being  convicted  thereof,  shall  be  liable,  at  me  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement." 

Impairing  or  diminishing  gold  or  silTer  coin.  By  s.  4,  '^  who- 
soever shall  impair,  diminish,  or  lighten  any  of  the  queen's  current 
eold  or  silver  com,  with  intent  that  tiie  coin  so  impaired,  diminished,  or 
lightened,  may  pass  for  the  queen's  current  gold  or  silver  coin,  shall 
in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years,  and  not  less  than  three  [now  five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Possession  of  filings  or  clippings  of  gold  or  silver  ooin.  By  s. 
5, ''  whosoever  shall  unlawfully  have  in  his  custody  or  possession  any 
filings  or  clippings,  or  any  «)la  or  silver  bullion,  or  any  gold  or  silver 
in  dust,  solution,  or  otherwise,  which  shall  have  been  prrauced  or  ob- 
tained by  impairing,  diminishing,  or  lightening  any  of  the  queen's 
current  gold  or  silver  coin,  knowing  the  same  to  have  been  so  pro- 
duced or  obtained  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court^  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less 
than  three  [now  five]^  years,  or  to  be  impnsoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement" 

Buying  or  selling  oonnterfeit  gold  or  silver  ooin.  By  a.  6, 
'^  whosoever  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  in  the  party  accused)  shall  buy,  sell,  receive,  pay,  or  put  off 
or  offer  to  buy,  sell,  receive,  jMiy,  or  put  off  any  fistlse  or  counterfidt 
coin  resembling  or  apparently  intendea  to  resemble  or  pass  for  any  of 
the  queen's  current  gold  or  silver  coin,  at  or  for  a  lower  rate  or  value 
than  the  same  imports,  or  was  apparently  intended  to  import,  sludl 
in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  on  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  [now  nve]  years,  or  to  be  im- 
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Erisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
ibor,  and  with  or  without  solitary  confinement.  And  in  any 
♦indictment  for  any  such  oflFence  as  in  this  section  aforesaid  it  r+^/^y 
shall  be  sufficient  to  allege  that  the  party  accused  did  buy,  sell,  '- 
receive,  pay,  or  put  off,  or  did  offer  to  buy,  sell,  receive,  pay,  or  put  ofl 
the  false  or  counterfeit  coin  at  or  for  a  lower  rate  or  value  than  the 
same  imports,  or  was  apparently  intended  to  import,  without  alleging 
at  or  for  what  rate,  price,  or  value  the  same  was  bought,  sold,  received, 
paid,  or  put  off,  or  offered  to  be  bought,  sold,  received,  paid,  or 
put  off," 

Importing  oounterfeit  gold  or  silver  ooin.  By  s.  7.  ^^  whosoever 
witliout  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the 
party  accused)  shall  import  or  receive  into  the  United  Kingdom  from 
beyond  the  seas,  any  false  or  counterfeit  coin,  resembling  or  appa- 
rently intended  to  resemble  or  pass  for  any  of  the  queen's  current 
cold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall, 
m  England  or  Ireland,  be  guilty  of  felony,  and  in  Scotland,  of  a 
high  crime  and. offence,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  [now  five]  years,  or  to  be  imprisoned 
for  any  time  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement.^' 

Exporting  counterfeit  coin.  By  s.  8,  "  whosoever  without  lawful 
authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party  accused) 
shall  export,  or  put  on  board  any  ship,  vessel,  or  boat,  for  the  purpose 
of  being  exported  from  the  United  Kingdom,  any  falae  or  counterfeit 
coin,  resemblii^  or  apparently  intended  to  resemble  or  pass  for  any 
of  the  queen's  current  coin,  knowing  the  same  to  be  false  or  counter- 
feit, shall  in  England  and  Ireland  he  guilty  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement.'^ 

Uttering  oounterfeit  gold  or  silver  coin.  By  s.  9,  ^^  whosoever 
shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  cur- 
rent gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
shall  in  England  and  Ireland  be  gnilly  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  one  year,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement.'^ 

Uttering  counterfeit  gold  or  silver  ooin,  having  possession  of 
other  ooimterfeit  coin.     By  s.  10,  "  whosoever  shall  tender,  utter,  or 
put  off  any  fidse  or  oounterfeit  coin,  resembling  or  apparently  intended 
35 
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to  resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  or  counterfeit^  and  shall,  at  the  time  of 
such  tendering,  uttering,  or  putting  off,  have  in  his  custody  or  pos- 
session, besides  the  false  or  ooimterfeit  coin  so  tendered,  utterca,  or 
put  off,  any  other  piece  of  false  or  counterfeit  coin,  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  cur- 
rent gold  or  silver  coin/'  is  liable  to  the  same  punishment  as  for  the 
next  offence. 

ntAQQi  ^Uttering  twice  within  ten  days.  By  the  same  section^ 
J  "whosoever  shall,  either  on  the  day  of  sucli  tendering,  uttering, 
or  putting  off,  or  within  the  space  of  ten  days  next  ensuing,  tender, 
utter,  or  put  off  any  false  or  counterfeit  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  queen's  current  gold  or  sil- 
ver coin,  knowing  the  same  to  be  £ilse  or  counterfeit,  shall  in  £ngland 
and  Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime 
and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
Hnement." 

Having  poraession  of  oonnterfeit  gold  or  silver  ooin.     By  s.  11, 

"  whosoever  shall  have  in  his  custody  or  possession  three  or  more 
pieces  of  fiilse  or  counterfeit  coin,  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  queen's  current  gold  or  silver  coin, 
knowing  the  same  to  be  &lse  or  counterfeit,  and  with  intent  to  utt^ 
or  put  off  the  same  or  any  of  them,  shall  in  England  and  Ireland  be 
euilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and. 
Being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the  conrt^ 
to  be  kept  in  penal  servitude  for  the  term  of  three  [now  five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hara  labor,  and  with  or  without  solitary  confinement.'' 

Uttering  or  having  pofleeasion  of  oonnterfeit  gold  or  silver  ooin 
alter  a  previous  conviotion*  By  s.  12,  '^  whosoever,  having  been 
convicted,  either  before  or  after  the  passing  of  this  act,  of  any  such 
misdemeanor  or  crime  and  offence,  as  in  any  of  the  last  tluee  preceding 
sections  mentioned,  or  of  any  felony  or  high  crime  and  offence  against 
this  or  any  former  act  relatmg  to  the  coin,  shall  afterwards  commit 
any  of  the  misdemeanors  or  crimes  and  offences  in  any  of  the  said 
sections  mentioned,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  [now  five! 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement.'' 

Uttering  foreign  coin,  medals,  etc.,  as  onrrent  gold  and  silver 
ooin.    By  s.  13,  ^^  whosoever  shall  with  intent  to  defiaud,  tender,  at* 
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ter,  or  put  off  as  or  for  any  of  the  queen's  current  gold  or  silver  coin 
any  coin  not  being  such  current  gold  or  silver  coin^  or  any  medal  or 
piece  of  metal,  or  mixed  metal,  resembling  in  size,  figure,  and  color 
the  current  coin  as  or  for  which  the  same  shall  be  so  tendered,  uttered, 
or  put  off,  such  coin,  medal,  or  piece  of  metal,  or  mixed  metal  so 
tendered,  uttered,  or  put  off,  being  of  less  value  than  the  current  coin 
as  or  for  which  the  same  shall  oe  so  tendered,  uttered,  or  put  off, 
shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  one  year,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement." 

Ooonterfeiting,  eto.9  oopper  or  bronse  coin.  By  s.  14,  the  various 
^offences  relating  to  the  copper  coin  are  consolidated  into  one  r^^^o 
clause,  and  it  is  enacted,  that  '^  whosoever  shall  fidsely  make  ^ 
or  counterfeit  any  coin  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  queen's  current  copper  coin,  and  whosoever, 
witnout  lawful  authori^  or  excuse  (the  proof  of  which  authority  shall 
lie  on  tl^e  party  accusea),  shall  knowingly  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  buy  or  sell,  or  have  in  his  custody  or 
possession,  any  instrument,  tool,  or  engine  adapted  and  intended  for 
the  counterfeiting  any  of  the  queen's  current  copper  coin ;  or  shall 
buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay  or 
put  off  any  false  or  counterfeit  coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  queen's  current  copper  coin,  at  or 
for  a  lower  rate  or  value  than  the  same  imports,  or  was  apparently  in- 
tended to  import,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  oeing  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  coiui;,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  [now  five]  years,  or  to  be  impnsoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement/' 

By  s.  1  the  words  '^  copper  coin  "  includes  coin  of  bronze  or  mixed 
metal. 

Uttering  base  oopper  or  bronie  ooin.  By  s.  15,  '^  whosoever 
shall  tender,  utter,  or  put  off  any  fidse  or  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  queen's  cur- 
rent copper  coin,  knowing  the  same  to  be  fidse  or  counterfeit,  or  shall 
have  in  his  custody  or  possession  three  or  more  pieces  of  fitlse  or 
counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  queen's  current  copper  coin,  knowing  the  same  to  be 
&lse  or  counterfeit,  and  with  intent  to  utter  or  put  off  the  same  or  any 
of  them,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor: 
and  in  Scotland  of  a  crime  and  offence,  and,  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  one  year,  with  or  without  .hard  labor,  and  with  or 
without  solitary  confinement." 
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DeflEtoing  coin.  Bj  8.  16^  ^^  whosoever  ehall  de&oe  any  of  the 
queen's  current  gold,  silver,  or  copper  coin,  by  stamping  thereon  any 
names  or  words,  whether  such  coin  shall  or  shall  not  be  thereby 
diminished  or  lightened,  sliall  in  England  or  Ireland  be  ^lilty  of  a 
misdemeanor,  and  in  Scotland  of  a  cnme  and  offence,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
{irisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 
abor/' 

Counterfeiting  foreign  gold  and  silver  coin.  By  s.  18,  "  whoso- 
ever shall  make  or  counterfeit  any  kind  of  coin  not  being  the  queen's 
current  gold  or  silver  coin,  but  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign  prince, 
state,  or  country,  shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less 
than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term  not 
♦4101  *^^^^^^'^g  *w^  years,  with  or  without  hard  labor,  and  with  or 
J  without  solitary  confinement/* 

Importing  foreign  counterfeit  gold  and  silver  coin.     By  s.  19, 

"  whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  bring  or  receive  into  the  United 
Kingdom  any  such  false  or  counterfeit  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  coimtry,  knowing  the  same  to  be  fiilse  or  counterfeit, 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years,  and  not  less  than  three  [now  fivej 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitazy  confine- 
ment/' 

Uttering  foreign  connterfeit  gold  and  silver  coin.  By  s.  20, 
^^  whosoever  shall  tender,  utter,  or  put  off  any  such  false  or  counter- 
feit coin,  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  countir,  know- 
ing the  same  to  be  false  or  counterfeit,  shall  in  England  and  Ireland 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  o&noe, 
and  being  oonvieted  thereof j  shall  be  liable,  at  the  discretion  of  the 
court,  to  DC  imprisoned  for  any  term  not  exceedii^  six  months,  with  or 
without  hard  labor/' 

8eoond:off^iioe  of  utterin^^  Horeign  ocnmterfl&it  gold  and  sllTor 
coin.  By.  s.  21,  ^^  whosoever,  having  been  so  convicted  as  in  the  last 
preceding  section  mentioned,  shall  afterwards  commit  the  like  offence 
of  tendering,  uttering,  or  putting  off  any  audi  fiilse  .or  counterfeit  coin 
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as  aforesaid^  knowing  the  same  to  be  false  or  counterfeit^  shall  in  Eng- 
land and  Ireland  be  ffiiilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  anj  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement.'^ 

Third  offence  of  uttering  foreign  counterfeit  gold  and  silver 
coin.  By  the  same  section,  "  whosoever,  having  been  so  convicted  of 
a  second  offence,  shall  afterwards  conmiitthe  like  offence  of  tendering, 
uttering,  or  putting  off  any  such  £ilse  or  counterfeit  coin  as  aforesaid, 
knowing  the  same  to  be  false  or  counterfeit,  shall  in  England  and  Ire- 
laud  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  [now  fivej  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement." 

Counterfeiting  foreign  coin  other  than  gold  or  silver  ooin.     By 

s.  22,  "  whosoever  shall  ialsely  make  or  counterfeit  any  kind  of  coin 
not  being  the  queen's  current  coin,  but  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  copper  coin,  or  any  other  coin 
made  of  any  metal  or  mixed  metals  of  less  value  than  the  silver  coiui 
*of  any  foreign  prince,  state,  or  country,  shall  in  England  and  r^ .  -  ^ 
Ireland  be  guilty  of  a  misdemeanor,  ana  in  Scotland  of  a  crime  ^ 
and  offence,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  for  the  first  offence  to  be  imprisoned  for  any  term 
not  exceeding  one  year,  and  for  the  second  offence,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years,  and  not  less  than 
tlii-ee  [now  five]  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement." 

Making,  mending,  or  having  possession  of  coining  tools.  By  s. 
24,  "  whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  knowingly  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  have  in  his 
custody  or  possession  any  puncheon,  counter-puncheon,  matrix,  stamp, 
die,  pattern,  or  mould,  in  or  upon  which  there  shall  be  made  or  im- 
pressed, or  which  will  make  or  impress,  or  which  shall  be  adapted  and 
intended  to  make  or  impress  the  figure,  stamp,  or  apparent  resemblance 
of  both  or  either  of  the  sides  of  any  of  the  queen's  current  gold  or 
silver  coin,  or  of  any  ooin  of  any  foreign  prince,  state,  or  country,  or 
any  part  or  parts  or  both  or  either  of  sucn  sides ;  or  shall  make  or 
mend,  or  b^in  or  proceed  to  make  or  mend,  or  shall  buy  or  sell,  or 
have  in  his  custody  or  possession,  any  edger,  edging,  or  other  tool, 
collar,  instrument,  or  engine  adaptei  and  intended  for  the  marking  of 
coin  round  the  edges,  with  letters,  grainingSy  or  other  marks  or  figures 
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apparently  resembling  those  on  the  edges  of  any  such  coin,  as  in  this 
section  aforesaid,  knowing  the  same  to  be  so  adapted  and  intended  as 
aforesaid ;  or  shall  make  or  mend,  or  be^n  or  proceed  to  make  or 
mend,  or  shall  buy  or  sell,  or  have  in  his  custo^  or  possession,  any 
press  for  coinage,  or  any  cutting  engine  for  cutting  by  force  of  a  screw, 
or  of  any  other  contrivance,  round  blanks  out  of  gold,  silver,  or  other 
metal,  or  mixture  of  metals,  or  any  other  machine,  knowing  such  press 
to  be  a  press  for  coinage,  or  knowmg  such  engine  or  machine  to  have 
been  used  or  to  be  intended  to  be  used  for,  or  in  order  to  the  false 
making  or  counterfeiting  any  such  coin  as  in  this  section  afor^aid, 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  [now  five]  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement.'* 

Conveying  coining  tools,  etc.,  ont  of  the  mint.  By  s.  25,  '^  who- 
soever, without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
upon  the  party  accused),  shall  knowingly  convey  out  of  any  of  her 
majesty's  mints  any  puncheon,  counter-puncheon,  matrix,  stamp,  die, 
pattern,  mould,  edger,  edging,  or  other  tool,  collar,  instrument,  press, 
or  engine  used  or  employed  in  or  about  the  coining  of  coin,  or  any 
useful  part  of  any  of  the  several  matters  aforesaid,  or  any  coin, 
bullion,  metal,  or  mixture  of  metals,  shall  in  England  and  Ireland 
be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  [now  five]  years,  or  to  be  imprisoned  for  any  term  not 
*41 21  *^^^^^^^S  ^^^  years,  with  or  without  hard  labor,  and  with  or 
J  without  solitary  confinement." 

Venue.  By  s.  28,  "  where  any  person  shall  tender,  utter,  or  put 
off  any  false  or  counterfeit  coin  in  one  county  or  jurisdiction,  and  shall 
also  tender,  utter,  or  put  off  any  other  false  or  counterfeit  coin  in  any 
other  coimty  or  jurisdiction,  either  on  the  day  of  such  first-mentioned 
tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 
next  ensuing,  or  where  two  or  more  persons,  acting  in  concert  in 
different  counties  or  jurisdictions,  shall  commit  any  offence  against 
this  act,  every  such  offender  may  be  dealt  with,  indicted,  tried,  and 
punished,  and  the  offence  laid  and  charged  to  have  been  committed  in 
any  one  of  the  said  counties  or  jurisdictions,  in  the  same  manner  in 
all  respects  as  if  the  offence  had  been  actually  and  wholly  committed 
within  such  one  county  or  jurisdiction." 

As  to  offences  committed  within  the  jurisdiction  of  the  Admiralty^ 
see  s.  36,  mpray  tit  "  Venue,"  p.  254. 

Proof  of  ooin  being  counterfeit.  By  s.  29,  '^  where,  upon  the  trial 
of  any  person  charged  with  any  offence  against  this  act^  it  shall  be 
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necessary  to  prove  that  any  coin  produced  in  evidence  against  such 
person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove  the 
same  to  be  felse  and  counterfeit  by  the  evidence  of  any  moneyer  or 
other  officer  of  her  Majesty's  mint,  but  it  shall  be  sufficient  to  prove 
the  same  to  be  &lse  or  counterfeit  by  the  evidence  of  any  other  credi- 
ble witness," 

When  the  ofTenoe  of  counterfeiting  is  oomplete.  By  s.  30,  ''every 
offence  of  falsely  making  or  counterfeiting  any  coin,  or  of  buying, 
selling,  receiving,  paying,  tendering,  uttering,  or  putting  off,  or  of 
offering  to  buy,  sell,  receive,  pay,  utter,  or  put  off  any  false  or  coun- 
terfeit coin  against  the  provisions  of  this  act,  shall  be  deemed  to  be 
complete,  although  the  coin  so  made  or  counterfeited,  or  bought,  sold, 
received,  paid,  tendered,  uttered,  or  put  off,  or  offered  to  be  bought, 
sold,  received,  paid,  uttered,  or  put  off,  shall  not  be  in  a  fit  statiC 
to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or 
perfected." 

Punishment  of  principals  in  the  second  degree,  and  aooessories. 
By  s.  35,  "  in  the  case  of  every  felony  punishable  under  the  act,  every 
principal  in  the  second  d^ree,  and  every  accessory  before  the  fact, 
shall  be  punishable  in  the  same  manner  as  the  principal  in  the  first 
degree  is  by  this  act  punishable ;  and  every  accessory  after  the  fact 
to  any  felony  punishable  under  this  act  shall  be  liable  to  be  im- 

Erisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
ibor." 

Connterfeit  medals.  B^  46  &  47  Vict.  c.  45  (the  Counterfeit  Medal 
Act),  "  If  any  person,  without  due  authority  or  excuse  (the  proof 
whereof  shall  lie  on  th^  person  accused),  makes  or  has  in  his  posses- 
sion for  sale,  or  offers  for  sale,  or  sells,  any  medal,  cast,  coin,  or  other 
like  thing,  made  wholly  or  partially  of  metal  or  any  metallic  com- 
bination, and  resemblingnn  size,  figure,  and  color  any  of  the  queen's 
cun'ent  gold  or  silver  coin,  or  having  thereon  a  device  resembling 
any  device  on  any  of  the  queen's  current  gold  or  silver  coin,  or 
♦being  so  formed  that  it  can  by  Riding,  silvering,  coloring,  r^^^ « 
washing,  or  other  like  process  to  oe  dealt  with  as  to  resem-  L 
ble  any  of  the  queen's  current  gold  and  silver  coin,  he  shall  be  ffuilty 
.  .  .  .  of  a  misdemeanor,  and  on  bein^  convicted  shall  be 
liable  to  be  imprisoned  for  any  term  not  exceecung  one  year,  with  or 
without  hard  labor." 

Proof  of  ooonterfeiting.  It  is  apprehended  that,  notwithstanding 
the  provision  in  s.  30,  supraf  there  must  still  be  a  substantial  making 
or  counterfeiting  proved,  and  that  it  will  not  be  sufficient  merely  to 
show  that  steps  have  been  taken  towards  a  counterfeiting.  The  clause 
appears  to  have  been  intended  to  provide  against  such  cases  as  that  of 
R.  V.  Harris,  1  Lea,  135,  where  tne  metal  requiring  a  process  of  beat- 
ing, filing,  and  immersing  in  aqua  fortisy  to  render  the  coin  passable, 
the  judges  held,  that  the  prisoner  could  not  be  convicted  of  counter- 
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feiting.     See  also  R.  v.  Varley,  1  Leach^  76;  Wm.  Black,  682;  1 
East,  P.  C.  164. 

The  question  whether  the  coin  allied  to  be  counterfeit  does,  in  fact, 
resemble  or  is  apparently  intended  to  resemble  or  pass  for  the  king's 
current  gold  or  silver  coin,  is  one  of  fact  for  the  iury ;  in  deciding 
which  they  must  be  governed  by  the  state  of  the  coinage  at  the  time/ 
Thus  where  the  genuine  coin  is  worn  smooth,  a  counterfeit  bearing  no 
impression  is  within  the  law;  for  it  may  deceive  the  more  readily  for 
bearing  no  impression^  and  in  the  deception  the  offence  consists.  R.  v. 
Welsh,  1  East,  P.  C.  164 ;  1  Leach,  293 ;  R.  v.  Wilson,  1  Leach,  285. 
Nor  will  a  variation,  not  sufficient  to  prevent  the  deception,  render  the 
coin  less  a  counterfeit.  Thus  it  is  said  by  Lord  Hale,  tliat  counter- 
feiting the  lawful  coin  of  the  kingdom,  yet  with  some  small  variation 
in  the  inscription,  effigies  or  arms,  is  a  counterfeiting  of  the  king's 
money.  1  Hale,  P.  C.  215.  In  R.  v.  Hermann,  4  Q.  B.  D.  284  ; 
48  L.  J.,  M.  C.  106 ;  the  Court  of  Crown  Cases  Reserved  were  divided 
in  opinion  as  to  whether  a  genuine  sovereign  which  had  been  fiiauda- 
lently  filed  at  the  edges  to  such  an  extent  as  to  reduce  its  weight  by 
one  twenty-fourth  part,  and  a  new  milling  added  to  restore  the  appear- 
ance of  the  coin,  was  false  and  counterfeit  within  the  24  &  25  Vict  a 
99,  s.  9.  Lord  Coleridge,  C.  J.,  Pollock  and  Huddleston,  BB.,  being 
of  opinion  that  it  was  false  and  counterfeit.  Lush,  J.,  and  Stephen^ 
J.,  being  of  the  contrary  opinion. 

Where  the  prisoner  was  indicted  for  uttering  a  medal  resembling  a 
half-sovereign  in  size,  figure,  and  color,  it  was  shown  that  the  medal 
was  of  the  same  diameter,  and  similar  in  color ;  that  the  guerling  was 
round  and  not  square ;  that  the  stamp  of  the  head  of  the  queen  was 
similar  to  that  on  a  half-sovereign ;  but  that  the  legend  was  different. 
No  evidence  was  given  of  the  impression  upon  the  reverse  side  of  the 
medal,  the  medal  being  lost  during  the  examination  of  the  witnesses ; 
and  it  was  held  that  there  was  sufficient  evidence  that  the  medal  re- 
sembled a  half-sovereign  in  ^^size,  figure,  and  color.''  R.  v.  Robin- 
son, 1  L.  &  C.  604 ;  34  L.  J.,  M.  C.  176.  It  was  to  meet  this  and 
other  similar  cases  that  the  above  statute,  46  &  47  Yict  c.  45,  was 
passed. 

What  is  current  coin  may  be  proved  by  evidence  of  common  usage 
or  reputation;  1  Hale,  P.  C.  213. 

Proof  of  uttering.  Upon  an  indictment  for  the  simple  offence  of 
♦41 41  *^tt^ring,  the  prosecutor  must  prove  the  act  of  uttering,  etc., 
^  as  charged,  that  the  money  was  counterfeit,  and  tliat  the  pris- 
oner knew  it  to  be  such.  The  practice  of  '^  ringing  the  changes  "  was 
held  to  be  an  offence  under  the  repealed  statute,  15  Greo.  2,  a  28  ;  R. 
V.  Frank,  2  Leach,  644 ;  and  it  is  so  likewise  under  the  present  act. 
The  coin  must  be  proved  to  be  counterfeit  in  the  usual  way. 

The  mode  of  proving  guilty  knowledge  has  been  already  considered 
at  length,  arUe,  p.  97. 

Where  several  persons  are  charged  with  an  uttering,  it  must  appear 

^  Case  of  Qnin  et  aL,  6  Bog.  Bee.  08.    B. 
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either  that  they  were  all  present,  or  so  near  to  the  party  actually  utter- 
ing as  to  be  able  to  afford  him  aid  and  assistance.  Three  persons  were 
indicted  for  uttering  a  forged  note,  and  it  appeared  that  one  of  them 
uttered  the  note  in  Gosport  while  the  other  two  were  waiting  at  Ports- 
mouth till  his  return,  it  having  been  previously  concerted  that  the 
prisoner  who  uttered  the  note  should  go  over  the  water  for  the  pur- 
pose of  passing  the  note,  and  should  rejoin  the  other  two.  All  the 
prisoners  having  been  convicted,  it  was  held  that  the  two  prisoners 
who  had  remained  in  Portsmouth,  not  being  present  at  the  time  of 
uttering,  or  so  near  as  to  be  able  to  afford  any  aid  or  assistance  to  the 
accomplice  who  actually  uttered  the  note,  were  not  principals  in  the 
felony.  R.  t?.  Scares,  Buss.  &  By.  25 ;  2  East,  P.  C.  974.  The  two 
prisoners  were  charged  with  uttering  a  forged  note.  It  appeared  that 
the}*^  came  together  to  Nottingham,  and  lefl  the  inn  there  together,  and 
that  on  the  same  day,  between  two  and  three  hours  from  their  leaving 
the  inn,  one  of  the  prisoners  passed  the  note.  Both  the  prisoners 
being  convicted,  the  judges  held  the  conviction  wrong  as  to  the  pris- 
oner who  was  not  present,  not  considering  him  as  present  aiding  and 
abetting.     B.  v.  IHivis,  Buss.  &  By.  113. 

It  lias  been  held  that  if  two  utterers  of  counterfeit  coin,  with  a  gen- 
eral community  of  purpose,  go  different  ways  and  utter  coin  apart  from 
each  other,  and  not  near  enough  to  assist  each  other,  their  respective 
utterings  are  not  joint  utterings  by  both.  B.  v»  Manners,  7  C.  &  P. 
801,  32  E.  C.  L.  But  it  was  held  by  Erskine,  J.,  that  if  two  per- 
sons, having  jointly  prepared  counterfeit  coin,  plan  the  uttering,  and 
go  on  a  joint  expeuition,  and  utter  in  concert  and  by  previous  arrange- 
ment the  different  pieces  of  coin,  then  the  act  of  one  would  be  the  act 
of  both,  though  they  might  not  be  proved  to  be  actually  together  at 
each  uttering.  B.  v.  Hurse,  2  Moo.  &  B.  360.  Ace.  B.  v.  Greenwood, 
2  Den.  C.  C.  B.  463;  21  L.  J.,  M.  C.  127;  B.  v.  Skerrit,  infra. 

The  giving  of  a  piece  of  counterfeit  coin  in  charity  was  held  not  an 
uttering  within  the  statute,  although  the  person  might  know  it  to  be 
counterfeit,  for  there  must  be  some  intention  to  defraud.  B.  v.  Page, 
8  C.  &  P.  122, 34  E.  C.  L.  See  1  Buss.  Cri.  232  (z),  5th  ei,  note  by 
Greaves,  where  the  correctness  of  this  decision  is  doubted.  The  ruling 
in  B.  V.  Page  has  also  been  thou^t  questionable  by  Denman,  C.  J., 
and  Coltman,  J.,  in  a  trial  at  the  Central  Criminal  Court,  in  which  it 
was  held  that  if  a  person  gave  a  counterfeit  coin  to  a  woman  with 
whom  he  had  shortly  before  had  intercourse,  it  was  an  uttering  within 
the  repealed  statute  2  &  3  Will.  4,  c.  34,  s.  7 ;  Anon.,  1  Cox,  C.  C.  260. 

"  To  utter  and  put  off*^  a  tiling  is  to  "offer  it,  whether  taken  or 
not.''     Per  Jervis,  C.  J.,  in  B.  t;.  Welch,  20  L.  J.  M.  C.  101. 

As  to  a  joint  uttering  by  a  husband  and  wife,  see  posty  tit.  "  Coer* 
don  by  Husband.'* 

As  to  uttering  in  forgery,  see  pody  title  "  Forgery." 

*Froof  of  possession  of  ooonterfeit  ooin.      It  is  a  very  r^^^  ^ 
frequent  question,  what  amounts  to  the  possession  of  counterfeit  ^ 
coin,  both  as  aggravating  the  uttering  and  as  itself  a  substantive  offence; 
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The  following  cases  have  been  decided  on  this  point  Having  a  large 
quantity  of  counterfeit  coin  in  possession^  many  of  each  sort  being  of 
the  same  date,  and  made  in  the  same  mould,  and  each  piece  being 
wrapped  in  a  separate  piece  of  paper,  and  the  whole  distributed  in  di^ 
fereut  pockets  of  the  aress,  is  some  evidence  that  the  possessor  knew 
that  the  coin  was  counterfeit  and  intended  to  utter  it.  K.  v.  Jarvis,  25 
L.  J.,  M.  C.  30.  In  the  following  case,  two  persons  were  convicted 
of  a  joint  uttering,  having  another  counterfeit  sliilling  in  their  posses- 
sion, although  the  latter  coin  was  found  upon  the  person  of  one  of 
them  only.  It  appeared  that  one  of  the  prisoners  went  into  a  shop 
and  there  purchasol  a  loaf,  for  which  she  tendered  a  counterfeit  shilling 
in  payment.  She  was  secured,  but  no  more  counterfeit  money  was 
found  upon  her.  The  other  prisoner  who  had  come  with  her,  and 
was  waiting  at  the  shop-door,  then  ran  away,  but  was  immediately 
secured,  and  fourteen  bad  shillings  were  found  upon  her,  wrapped  in 
gauze  paper.  It  was  objected,  that  the  complete  offence  statea  in  the 
indictment  was  not  proved  against  either  of  the  prisoners ;  Garrow, 
B.,  was  of  opinion,  that  the  prisoners  coming  together  to  the  shop, 
and  the  one  staying  outside,  they  must  both  be  taken  to  be  jointly 
guilty  of  the  uttering,  and  that  it  was  for  the  jury  to  say  whether  the 
possession  of  the  remaining  pieces  of  bad  money  was  not  joint.  The 
jury  found  both  the  prisoners  guilty.  R.  v.  Skerrit,  2  C.  &  P.  427,  12 
£.  C.  L.  The  prisoner  was  indicted  for  having  in  his  possession  three 
or  more  pieces  of  counterfeit  coin.  The  prisoner  was  taken  in  com- 
pany with  a  man  named  Large.  On  their  being  searched,  only  two  bad 
shillings  were  found  on  the  former,  but  upon  Large  were  found  six- 
teen bad  shillings.  The  jury  found  that  the  prisoner  knew  that  Lai^ 
had  the  sixteen  bad  shillings  in  his  possession ;  that  he  knew  that  all 
the  shillings  found  on  Large  and  himself  were  counterfeit,  and  that  both, 
parties  had  the  common  puipose  of  uttering  them.  Alderson,  B., 
thereupon  directed  the  jury,  that  the  possession  of  Laige  w^as  the 
possession  of  the  prisoner ;  and  if  so,  that  the  latter  had  three  or  more 
counterfeit  pieces  in  his  possession,  although  only  two  were  found 
upon  him.  The  prisoner  being  convicted,  the  learned  judge  reserved 
the  point  for  the  consideration  of  the  judges,  thinking  that  a  difficulty 
arose  out  of  the  interpretation  clause,  which  seemed  to  confine  the 
possession  to  the  personal  custody  or  possession  of  the  parbr  accused. 
On  the  case  being  argued  before  the  judges,  they  were  oivided  in 
opinion ;  but  a  majority  held  that  the  possession  of  Large  was  the 
possession  of  the  prisoner,  and  that  the  latter  was  properly  convicted. 
K.  V.  Rogers,  2  M.  C.  C.  85  ;  2  Lewin,  C.  C.  119,  297.  So  where  one 
of  two  persons  in  company  utters  counterfeit  coin,  and  other  counter- 
feit coin  is  found  on  the  other  person,  they  are  jointly  guilty  of  the 
aggravated  offence,  of  acting  in  concert,  and  both  knowing  of  the  pos- 
session. R.  V.  Gerrish  and  Brown,  2  Moo.  &  R.  219.  See,  also,  R. 
V.  Williams,  Carr.  &  M.  259,  41  E.  C.  L.*  See  now  the  interpreta- 
tion clause  of  the  act,  ante,  p.  404. 

^  Having  in  poaseBsion  instruments  for  coining,  with  an  intent  to  counterfeit  mooeyj 
18  a  nusdemeanor  at  common  lav.    Murph/s  Case,  4  Kog.  Bee.  42 ;  Doxsett's  Cas^o 
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The  guilty  knowledge  will  be  proved  in  the  same  manner  as  under 
an  indictment  for  uttering  fidse  coin,  ante,  p.  95. 

FrooeedingB  for  twice  uttering.  If  it  is  intended  to  punish  the 
prisoner  as  for  twice  uttering,  under  s.  10,  he  must  be  specially 
^indicted ;  for  upon  the  corresponding  clause  of  the  repealed  r^ .  -  ^ 
statute,  2  ife  3  Will.  4,  c.  34,  s.  7,  where  a  prisoner  was  con-  ^ 
victed  under  the  first  part  of  the  above  section,  of  two  single  utterings 
contained  in  two  counts  of  the  same  indictment,  the  judges  held  that 
one  iudgment  for  two  years'  imprisonment  was  bad,  and  that  there 
should  Imve  been  two  consecutive  judgments  of  one  year's  imprison- 
ment each.    B.  v.  Robinson,  1  Moo.  C.  C.  413. 

» 
FrooeedingB  after  a  previous  conviotion.    By  sect.  37  of  24  & 

26  Vict.  c.  99,  where  any  person  shall  have  been  convicted  of  any  of- 
fence against  tills  act,  or  any  former  act  relating  to  the  coin,  and  shall 
afterwards  be  indicted  for  any  offence  against  this  act,^  oonmiitted 
subsequent  to  such  conviction,  it  shall  be  suffident  in  any  such 
indictment,  after  charging  such  subsequent  offence,  to  state  the 
substance  and  effect  only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  offence ;  and  a  certificate  con- 
taining the  substance  and  effect  only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for  the  previous  o£^nce,  purporting  to  be 
signed  by  the  clerk  of  the  court  or  other  oflSoer  having  or  purporting 
to  have  the  custody  of  the  records  of  the  court  where  Sue  offender  was 
first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon 

Sroof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evi- 
ence  of  the  previous  conviction,  without  proof  of  the  signature  or 
official  character  or  authority  of  the  person  appearing  to  Imve  signed 
the  same,  or  of  his  custody  or  right  to  the  custody  of  the  records  of 
the  court,  and  for  every  such  certificate  a  fee  of  six  shillings  and 
eightpenoe,  and  no  more,  shall  be  demanded  or  taken ;  and  the  pro- 
o^ings  upon  any  indictment  for  committing  any  offence  aft;er  a 
previous  conviction  or  convictions  shall  be  as  follows  :  (that  is  to  say) 
the  offender  shall,  in  the  first  instance,  be  arraigned  upon  so  much 
only  of  the  indictment  as  charges  the  subsequent  offence,  and  if 
he  plead  not  guilty,  or  if  the  court  order  a  plea  of  not  guilty  to  be 
entered  on  his  behalf,  the  jury  shall  be  charged,  in  the  first  instance, 
to  inquire  concerning  such  subsequent  offence  only ;  and  if  they  find 
him  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then,  and 
not  before,  be  asked  whether  he  had  been  previously  convicted  as  al- 
leged in  the  indictment,  and  if  he  answer  that  he  had  been  so  pre- 
viously convicted,  the  court  may  proceed  to  sentence  him  accordingly; 

Id.  77.  An  ayerment  that  the  defendant  Becretly  kept  instruments  for  oounterfeiting, 
sufficiently  avers  a  scienter.  Sutton  r.  Stiite,  9  O.  133.  On  an  indictment  for  counter- 
feiting coin,  the  criminal  participation  of  the  defendant  mav  be  inferred  by  the  iury 
from  the  fact  that  a  large  auantitv  of  spurious  coin,  and  vsmous  instniments  and  ap- 
pliances for  coining,  were  found  m  his  possession,  unless  such  possession  be  satisfko- 
torily  explained  bj  him.  United  States  v.  Bums,  5  McL.  23 ;  United  States  v.  King, 
Id.  208.    S. 
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but  if"  he  deny  that  he  had  been  so  previously  oonvicted,  or  stand 
mute  of  malioe,  or  will  not  answer  directly  to  such  question^  the  jury 
shall  then  be  charged  to  inquire  concerning  such  previous  conviction 
or  convictioas^  and  in  such  case  it  shall  not  be  neoessaiy  to  swear  the 
jury  again^  but  the  oath  already  taken  by  them  shall  for  all  purposes 
bo  deemed  to  extend  to  such  last-mentioned  inquiry :  provided  that 
if  upon  the  trial  of  any  person  for  any  such  subsequent  ofTcnce,  sadk 
person  sliall  give  evidence  of  his  good  cliaracter,  it  shall  be  lawful  for 
the  prosecutor  in  answer  tliereto,  to  give  evidence  of  the  conviction  of 
such  person  for  the  previous  oifence  or  offences,  before  such  verdict  ol 
guilty  shall  be  returned,  and  the  jury  shall  inquire  concerning  such 
previous  conviction  or  convictions  at  the  same  time  that  they  inquire 
concerning  such  sul>sequent  offence. 

The  above  section  applies  to  indictments  under  s.  12.  In  the 
former  editions  of  Archbold's  Criminal  Pleading,  the  form  of  indict- 
ment under  sect.  12  used  to  commence  with  pharging  the  previous 
conviction,  and  it  was  the  usual  custom  at  the  trial  to  prove  the 
^^^  yi  ^previous  conviction  first,  in  order  to  show  that  the  offence 
-J  amounted  to  a  '^  felony.''  This  has  now  been  altered,  and  it 
has  been  held  that  the  mode  of  proceeding  provided  by  the  above  sec- 
tion must  in  all  cases  be  followed.  R.  v.  Alartin,  L.  B.  1  C.  C.  IL 
214  ;  39  L.  J.,  M.  C.  31 ;  ante,  p.  194.  But  in  an  indictment  under 
s.  12,  for  the  felony  of  uttering  counterfeit  coin  after  a  previous  con- 
viction for  a  like  offence,  if  the  jury  find  the  prisoner  guilty  of  the 
uttering,  but  n^ative  the  previous  conviction,  he  cannot  be  convicted 
of  the  misdemeanor  of  uttering.  B.  v.  Thomas,  L.  B.  2  C.  C.  141 ; 
44  L.  J.,  M.  a  42  (ant€,  p.  84). 

Ofibnoes  relating  to  coining  tools.  The  prisoner  employed  a  die- 
sinker  to  make,  for  a  pretended  innocent  purpose,  a  die,  calculated  to 
make  shillings ;  the  die-sinker  suspecting  fraud,  informed  the  commis- 
sioners of  the  Mint,  and  under  their  directions  made  the  die  for  the 
purpose  of  detecting  the  prisoner.  On  a  case  reserved,  it  was  held 
that  tlie  die-sinker  was  an  innocent  agent,  and  that  the  prisoner  was 
rightly  convict€d  as  a  principal,  under  the  2  "Will.  4,  c.  34,  s.  10.  R. 
V.  Bannen,  2  Moody,  C,  C.  R.  309 ;  1  C.  &  K.  295,  47  E.  C.  L.;  R 
V.  Harvey,  L.  B.  1  C.  C.  B.  284 ;  40  L.  J.,  M.  C.  63,  infra.  The 
particular  tool  specified  must  be  proved.*  With  r^rd  to  all  tlie  tools 
mentioned  in  the  new  statute,  it  should  be  observed  that  they  are  de- 
scribed to  be  such  as  will  impress  "  any  part  or  parts  of  both  or  either 
of  the  sides  "  of  any  of  tlie  king's  current  gold  or  silver  coin  ;  a  de- 
scription of  tool  not  included  in  the  former  acts.  The  new  statute, 
like  the  former,  divides  the  coining  instruments  into  those  upon  which 
there  shall  be  "  made  or  impressed,"  and  those  "  which  will  make  and 
impress  "  the  figure,  etc.,  of  both  or  either  of  the  sides  of  the  la^diii 
coin.     The  following  case  therefore  is  still  applicable :  The  prisoner 

^  If  one  pfMB  counterfeit  money,  and  another  in  any  way  aids  and  abets  its  passage^ 
knowing  it  to  be  counterfeit,  an  intent  to  defraud  may  be  mferred,  and  both  are  guiltr. 
State  v.  Mix,  16  Mo.  153.    S. 
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was  indicted  for  having  in  his  custody  a  mould  upon  which  there  was 
made  and  impressed^  etc.,  the  figure  of  a  shilling.  The  mould  bore 
the  resemblance  of  a  shilling  inverted,  viz.,  the  convex  part?  being 
concave  in  the  mould ;  and  it  was  objected  that  it  should  have  been 
described  as  an  instrument  which  would  make  or  impresSy  etc.,  and  not 
as  one  on  which  was  made  and  impressed,  etc. ;  but  a  great  majority  of 
the  judges  were  of  opinion  that  the  evidence  maintained  the  indictment, 
because  the  stamp  of  the  current  coin  was  impressed  upon  die  mould. 
They  agreed,  however,  that  it  would  have  been  more  accurate  had  the 
instrument  been  described  as  one  "  which  would  make  or  impress." 
R  V.  Lennard,  1  Leach,  92 ;  1  East,  P.  C.  170. 

To  convict  a  prisoner  upon  an  indictment  under  the  repealed  statute, 
2  &  3  Will.  4,  c.  34,  s.  10^  charging  him  with  having  in  nis  possession 
"  one  mould  upon  which  was  impressed  the  figure  and  apparent  resem- 
blance "  of  the  obverse  side  of  a  shilling,  Patteson,  J.,  held  that  the 
jury  must  be  satisfied  that,  at  the  time  the  prisoner  had  it  in  his  pos- 
session, the  whole  of  the  obverse  side  of  a  shilling  was  impressea  on 
the  mould.  E.  v.  Foster,  7  C.  &  P.  494,  32  E.  C.  L.  But  on  a  sec- 
ond indictment  against  the  same  prisoner,  under  the  above  section,  for 
making  a  mould  "  intended  to  make  and  impress  the  figure  and  appar- 
ent resemblance  '*  of  the  obverse  side  of  a  shilling,  the  same  learned 
judge  ruled  that  it  was  sufficient  to  prove  that  the  prisoner  made  the 
mould,  and  a  part  of  the  impression,  though  he  haa  not  completed  the 
entire  impression.  Id.  495.  An  indictment  alleging  that  the  prisoner 
had  in  his  possession  a  mould,  '^  upon  which  said  mould  was  made  and 
impressed  the  figure  and  apparent  resemblance  "  of  the  obverse  side  of 
*a  sixpence,  was  held  bad,  on  demurrer ;  as  not  sufficiently  r^ .  ^  ^ 
showing  that  the  impression  was  on  the  mould  ai  the  time  it  ^ 
was  in  the  prisoner's  possession.  A  fresh  indictment,  with  the  words 
"  then  and  there  "  before  the  words  "  made  and  impressed  *'  was  held 
good.     R.  v.  Richmond,  1  C.  &  K.  240,  47  E.  C.  L 

Upon  the  repealed  statute  of  8  &  9  Will.  3,  c.  26,  it  was  held  that 
it  was  not  confined  to  such  instruments  as,  used  by  the  h^d,  uncon- 
nected with  any  other  power,  will  produce  the  efiect  A  collar  mark- 
ing the  edge,  by  having  the  coin  forced  through  it  by  machinery,  is  an 
instrument  witnin  the  act,  though  this  mode  of  marking  the  edges  is 
of  modern  invention.     R.  v.  Moore,  1  Moody,  C.  C.  122. 

The  words  "  figure,  stamp,  or  apparent  resemblance,''  do  not  m^n 
an  exact  resemblance ;  but  if  the  instrument  will  impress  a  resem- 
blance in  point  of  fact  such  as  will  impose  upon  the  world,  it  is  suffi- 
cient. R.  V.  Ridgely,  1  East,  P.  C.  171 ;  1  Leach,  189.  See  R.  v. 
Richmond,  as  to  now  the  indictment  should  be  framed,  where  a  coin- 
ing mould  is  made  and  impressed  to  resemble  the  obverse  of  a  coin 
which  is  partly  defeced  by  wear.     1  C.  ife  K.  240,  47  E.  C.  L. 

The  section  (s.  24^  says,  "  whosoever  without  lawful  authority  or 
excuse  (the  proof  wnei'eof  shall  lie  on  the  party  accused),  etc"  An 
indictment  charged  that  the  prisoner  "  without  lawfiil  excuse,  etc."  It 
was  held  that  the  indictment  must  negative  the  excuse  although  the 
burden  of  proof  is  cast  upon  the  accused,  but  that  it  need  only  nefl;a- 
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tive  the  "  lawful  excuse "  (which  included  lawful  authority).     R.  »- 
Harvey,  L.  R.,  1  C.  Q  R.  284 ;  40  L.  J.,  M.  C.  63. 

The  prisoner's  intention  as  to  the  use  he  intends  to  make  of  dies  of 
current  coin  need  not  be  inauired  into ;  if  he  is  knowingly  in  posses- 
sion of  them  without  lawful  authority  or  excosei  that  is  a  felony.     Id. 


OOMFOUITDIKG  OFFENCES;  ETO.  £59 


•OOMPOUNDINO  OFFENCES,  ETC.  [*419 

PAOB 

Compoondiiig  felonies  ..«•#•••••  419 

misdemeanon 419 

informatioiiB  on  penal  itatntea     •       •       •       •       •  419 

Misprision  of  felony         .•.••••••  420 

Taking  rewards  ibr  helping  to  reoover  stolen  goods,  ete,  •       •       •       420 

« 

CompoTinding  felonies.  Though  the  bare  takine  again  of  a  man's 
own  goods  which  have  been  stolen  (without  favor  shown  to  the  thief) 
is  no  offence/ Hawk*  P.  C.  b.  1,  a  59,  s.  7 ;  yet  where  a  man  either 
takes  back  the  goods^  or  receives  other  amends,  on  condition  of  not 
prosecuting,  tiiis  is  a  misdemeanor  punishable  hy  fine  and  imprison- 
ment Id.  s.  6.^  And  so  in  any  other  felony  an  agreement  not  to 
prosecute  an  indictment  for  reward  is  punishable  as  a  misdemeanor ; 
though  nearly  all  the  precedents  of  indictments  for  this  species  of 
offence  seem  to  be  confined  to  theft-boUj  or  that  kind  of  composition 
of  felony  which  has  reference  to  the  recovery  of  property  of  which 
the  owner*  has  been  deprived.  Wliere,  in  an  inaictment  for  com- 
pounding a  felony,  it  was  averred  that  the  defendant  did  desist,  and 
from  that  time  hitherto  had  desisted  from  all  further  prosecution,  and 
it  appeared  that  after  the  allied  compounding  he  prosecuted  the 
'offender  to  conviction,  Bosanquet,  J.,  directed  an  acquittal.  R.  v. 
Stone,  4  C.  &  P.  379,  19  E.  C.  L.;  see  1  Rus.  Cri.  293  (A)  5th  ed. 

Compounding  miademeanon.  Whether,  at  common  law,  the  com- 
pounding of  misdemeanor  is  in  any  case  a  misdemeanor,  is  perhaps 
doubtful.  Such  agreements,  when  not  made  under  the  permission  of 
a  court  of  justice,  are  clearly,  in  many  cases,  illegal.  Collins  v.  Blan- 
tem,  2  Wils.  341 ;  4  Bl.  Comm.  363 ;  Beeley  v.  Wingfield,  11  East, 
46 ;  R  V.  Hardey,  14  Q.  B.  529,  68  E.  C.  L.  And  even  when  made 
with  the  permission  of  the  court,  Keir  v.  Leeman,  9  Q.  B.  371,  58 
£.  C  ±j» 

Compounding  informationfl  on  penal  statutes.  By  18  Eliz.  c.  5, 
8.  4,  if  any  informer,  by  color  or  pretence  of  process,  or  without  pro- 
cess upon  color  or  pretence  of  any  manner  of  ofience  against  .any  penal 
law,  make  any  composition,  or  take  any  money,  remrd,  or  promise 
of  reward,  widiout  the  order  or  consent  of  the  court,  he  shall  stand 
two  hours  in  the  pillory,  be  forever  disabled  to  sue  on  any  popular 
or  penal  statute,  and  shall  forfeit  ten  pounds.     This  statute  does  not 

*  Taking  a  promisBOTj  note  as  a  consideration  for  not  prosecuting  a  laroen7,  ^  b^^" 
dent  to  constitute  the  ofienoe.  Commonwealth  v.  Pease,  16  Mass.  91.  See  (>>mmoii- 
wealth  V.  Corij,  2  Biaaa.  624.    8. 
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extend  to  penalties  only  reooverable  hj  information  before  justioes. 
R.  V.  Crisp,  1  B.  &  Aid.  282.  But  it  is  not  necessary,  to  bring  the 
case  within  the  statute,  that  there  should  be  an  action  or  other  pro- 
ceeding pending.  R.  r.  Gotley,  Russ.  &  Ry.  84.  A  mere  threat  to 
prosecute  for  the  recovery  of  penalties,  not  amounting  to  an  indict- 
able offence  at  common  law,  is  yet,  it  seems,  within  the  above  statute. 
R.  V.  Southerton,  6  East,  126.  A  person  may  be  convicted,  under  this 
♦4901  *^^^^f  ^^  taking  money,  though  no  offence  liable  to  a  penalty 
^  has  been  committed  by  the  person  from  whom  the  money  is 
taken.    R.  v.  Best,  2  Moo.  C.  G  124 ;  9  C.  &  P.  868,  38  E.  C.  L. 

Misprision  of  felony.  Somewhat  analogous  to  the  offence  of  com- 
pounding felony  is  that  of  misprision  of  felony.  Misprision  of  felony 
IS  the  concealment  or  procuring  the  concealment  or  felony,  whether 
such  felonies  be  at  common  law  or  by  statute.  Hawk«  P.  C.  b.  1,  c.  59, 
8.  2.  Silently  to  observe  the  commission  of  a  felony,  without  using 
any  endeavor  to  apprdiend  the  offender,  is  a  misprision.  Id.  (n); 
1  Hale,  P.  a  431,  448,  533.  If  to  the  knowled^  there  be  added 
assent,  the  party  will  become  an  acoess(»y.  4  Bl.  Conun.  121.  The 
punishment  for  this  offence  is  fine  and  imprisonment,  and  provision 
against  the  commission  of  it  by  dieri£&,  coroners,  and  other  officers, 
ai*e  contained  in  the  3  Edw.  1,  a  9. 

Taking  rewards  for  helping  to  recover  stolen  goods — advertis- 
ing rewards,  etc.  Similar  to  the  offence  of  compounding  a  felony  is 
that  of  taking  a  reward  for  the  return  of  stolen  property,  and  adver- 
tising a  rewara  for  the  same  purpose.  These  oronoes  were  formerly 
provided  against  by  the  statute,  7  &  8  Geo.  4,  c.  29,  ss.  58,  59  (E.),* 
and  the  9  Gneo.  4,  a  55,  ss.  61,  52  (I.),  which  are  renealed;  and  now 
by  24  &  25  Vict  c.  96,  s.  101,  "  whosoever  shall  corruptly  take 
any  money  or  reward,  directly  or  indirectly,  under  pret^oe^  or  upon 
aocoimt  of  helping  any  person  to  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  which  shall  by  any  felony  or  misde- 
meanor have  been  stolen,  taken,  obtained,  extorted,  embezzled,  con- 
verted^  or  disposed  of  as  in  this  act  before  mentioned^  shall,  unless  he 
shall  have  used  all  due  dili^nce  to  cause  the  offender  to  be 
brought  to  trial  for  the  same,  oe  giiilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  oiscretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years,  and  not  less 
than  three  [now  five]  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  con&iement,  and,  if  a  male  under  the  age  of  eighteen  years, 
with  or  without  whipping."  Upon  an  indictment  under  this  statute, 
it  is  not  necessary  to  mow  that  tne  prisoner  had  any  connection  with 
the  commission  of  tiie  previous  felony ;  it  is  sufficient  if  the  evidence 
satisfies  the  jury  that  the  prisoner  had  some  corrupt  and  improper  de- 
sign when  he  received  the  money,  and  did  not  bond  fide  intend  to  use 
such  means  as  he  could  for  the  detection  and  punishment  of  the 
offender.    R.  v.  King,  1  Cox,  C.  C.  36.  Where  A.  was  chaiged  under 
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8.  58^  with  oomiptlj  and  feloniously  receiving  from  B.  mon^  under 
pretence  of  helping  B.  to  recover  goods  before  then  stolen  m)m  B., 
and  with  not  causing  the  thieves  to  be  apprehended,  three  questions 
were  left  for  the  jury :  1.  Did  A.  mean  to  screen  the  guilty  parties, 
or  to  share  the  money  with  them?  2.  Did  A.  know  the  thieves,  and 
intend  to  assist  them  in  getting  rid  of  the '  property  by  promising  B. 
to  buy  it?  3.  Did  A.  know  the  thieves/and  assist  B.,  as  her  agent, 
and  at  her  request,  in  endeavoring  to  purchase  the  stolen  property 
from  them,  not  meaning  to  brin^  the  tnieves  to  justice?  The  jury 
answered  the  first  two  questions  m  the  n^ative,  and  the  third  in  the 
affirmative.  It  was  held  that  the  receipt  of  the  money  under  the 
above  circumstances  was  a  corrupt  receiving  of  the  money  by  A. 
within  the  statute.  B.  v.  Pasooe,  1  Den.  C.  C.  R.  456 ;  18  L.  J.,  M.  C. 
186. 

*By  8.  102,  any  person  advertising  a  reward  for  the  return  rmAoi 
of  property  stolen  or  lost,  and  using  any  words  purporting  ^ 
that  no  questions  will  be  asked,  or  theit  a  reward  will  be  given  for 
property  stolen  or  lost  without  seizing  or  making  any  inquiry  after  the 
person  producing  such  property,  or  promising  to  return  to  any  pawn- 
broker or  other  person  who  may  have  bought  or  advanced  money  upon 
any  property*  stolen  or  lost,  the  money  so  paid  or  advanced,  or  any 
other  sum  of  money  or  reward  for  the  return  of  such  property,  or  any 
person  printing  or  publishing  such  advertisement,  shall  foneit  fifly 
pounds,  to  be  recovered  by  action  of  debt 
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•CONCEALMENT  OF  DEEDS  AND  XNCUMBRANCES. 


Bt  the  22  &  23  Yict  c.  35,  s.  24,  "  any  seller  or  mortgagor  of  land 
or  of  any  chattels,  real  or  personal,  or  choses  in  action  conveyed  or 
assigned  to  a  purchaser,  or  the  solicitor  or  agent  of  any  such  seller  or 
mortgagor  who  shall,  after  the  passing  of  this  act,  conceal  any  settle- 
ment, deed,  will,  or  other  instrument  material  to  the  title,  or  any  in- 
cumbrance, fix)m  the  purchaser,  or  fidsify  any  pedigree  upon  which  the 
title  does  or  may  depend,  in  order  to  induce  him  to  accept  the  title 
offered  or  produced  to  him,  with  intent  in  any  of  such  cases,  to  de- 
fraud, shaU  be  guilty  of  a  misdemeanor,  and,  being  found  guilty,  shall 
be  liable,  at  the  discretion  of  the  court,  to  suffer  such  punishment  by 
fine  or  imprisonment  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  or  both,  as  the  court  shall  award." 

And  by  the  23  &  24  Vict  c.  38,  s.  8,  the  above  section  is  to  be  read 
as  if  the  words  "  or  mortgagee  '^  Iwd  followed  the  word  "  purchaser  ^ 
in  every  place  where  that  word  is  introduced  in  the  section. 

By  the  Land  Titles  and  Transfer  of  Land  in  England  Act,  38  &  39 
Vict.  c.  87,  8,  99,  if  in  the  course  of  any  proceedings  before  the  r^is- 
trar  or  the  court  in  pursuance  of  this  act,  any  person  concemea  in 
such  proceedings  as  principal  or  agent,  with  intent  to  conceal  the  title 
or  claim  of  any  person,  or  to  substantiate  a  &lse  claim,  suppresses, 
attempts  to  suppress,  or  is  privy  to  the  suppression  of  any  aocument 
or  of  any  fact,  the  person  so  suppressing,  attempting  to  suppress,  or 
privy  to  suppression,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction on  mdictment  shall  be  liable  to  be  imprisoned  for  a  term  not 
exceeding  two  years,  with  or  without  hard  labor,  or  to  be  fined  such 
sum,  not  exceeding  five  hundred  pounds,  as  the  court  before  which  he 
is  tried  may  award. 
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Preferring  indictmentB  for  conspiracy.  By  the  22  &  23  Vict  c. 
17,  8.  If  no  bill  of  indictment  for  conspiracy  is  to  be  presented  to  or 
found  by  any  grand  jury,  except  under  the  circumstances  there  men- 
tioned. See  antCy  p.  192.  See  this  statute  in  the  Appendix.  And 
see  also  30  &  31  Vict  c.  35,  s.  1,  in  Appendix. 

Nature  of  the  crime  of  oonapiraoy.  The  earliest  mention  of  the 
crime  of  conspiracy  is  to  be  found  in  the  statute  33  Edw.  I.,  entitled 
'^Ordinatio  de  Conspiratoribus.^'  It  defines  the  offence  thus :  "Con- 
spirators be  they  that  do  confeder  and  bind  themselves  by  oath,  cov- 
enant, or  other  alliance,  that  every  of  them  shall  aid  and  bear  the 
other  falsely  and  maliciously  to  indite  or  cause  to  indite  or  falsely  to 
move  or  maintain  pleas  ;  and  also  such  as  cause  children  within  age  to 
appeal  men  of  felony,  whereby  they  are  imprisoned  and  sore  grieved ; 
and  such  as  retain  men  in  the  country  with  liveries  or  fees  for  to  main- 
tain their  malicious  enterprises,  and  this  extendeth  as  well  to  the  takers 
as  to  the  givers ;  and  stewards  and  bailiffs  of  great  lords  which  by 
their  seignory  office  or  power  undertake  to  bear  or  maintain  quarrels, 
pleas  or  debates  that  concern  other  parties  than  such  as  touch  the  es- 
tates of  their  lords  or  themselves.''  This  is  called  in  the  statute  a 
'^  final  definition  of  conspirators."  In  process  of  time  the  word  came 
to  have  a  wider  interpretation  (see,  for  the  history  of  the  change, 
Wright's  "Law  of  Criminal  Conspiracies  and  Agreements,"  1 — 18). 
In  modern  books  numerous  definitions  of  conspiracy  occur :  see  R.  v. 
Vincent,  9  C.  &  P.  91,  38  E.  C.  L. ;  R.  v.  Seward,  1  A.  &  E.  706, 
28  E.  C.  L.;  R.  v.  Peck,  9  A.  &  E.  686,  36  E.  C.  L.;  R.  v.  Jones,  4 
B.  &  Ad.  345,  24  E.  C.  L  ;  3  Russ.  Cri.  109,  5th  ed.;  R.  17.  Parnell, 
14  Cox,  C.  C.  508 ;  they  all,  in  effect,  amount  to  this,  that  a 
conspiracy  is  an  agreement  between  two  or  more  persons  to  do 
that    which    is    unlawful.^       "  It    consists    not     merely    in    the 

^  1  Wheel.  C.  C.  149,  222 ;  Commonwealth  v.  Hant,  4  Mete.  Ill ;  People  v.  Mather, 
4  Wend.  229.  All  who  accede  to  a  conspiracy  after^its  formation  are  equally  guilty 
wi^  the  original  conspirators.    Id.    It  may  be  between  principal  and  dark.    Cue 
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ijUerUion    of  two    or    more,  but  in  the  a^eement  of  two  or  more 
to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful  means." 

*424l  *^"^^'^y  ^'  ^^'f  ^'  K'j  3  H.  L.  31 7.  It  must  be  by  two 
J  at  least,  for  if  two  be  tried  together  the  jury  cannot  be  satis- 
fied of  the  guilt  of  either  if  they  are  not  satisfied  of  the  guilt  of  both, 
B.  V.  Manmng,  12  Q.  B.  D.  241 ;  and  husband  and  wife  cannot  be 

iiilty  of  the  offence  of  conspiracy  because  they  are  one  person  at  law. 

lawk.  c.  72,  s.  8.  Of  course  it  makes  no  difference  whether  the  final 
object  be  unlawful,  or  the  means  be  unlawful :  in  either  case  the  con- 
spiracy is  equally  indictable. 

of  Bobbins  et  al^  4f  Rog:  Bee.  1 ;  Commonwealth  v.  Jndd,  2  Mass.  329 ;  Commonwealth 
V.  Dayis,  9  Id.  416 ;  State  v.  Bitchie.  4  Halst.  223 ;  State  v.  Buchanan,  5  H  &  J.  317; 
State  f.  Cawood,  2  Stew.  360 ;  Coll  ills  v.  Commonwealth^  3  S.  &  B.  220 ;  Common- 
wealth V.  McKisson,  8  Id.  420.  A  conspiracy  to  commit  a  felony,  if  the  felonv  be 
actuall}^  committed,  is  merged.  Commonwealth  v,  Kingsbury  et  al.,  5  Mass.  106. 
Aliier,  in  a  misdemeanor.  People  v.  Mather,  tupra ;  Commonwealth  v.  Delaney,  1 
Gr.  Cases,  224.  See  Commonwealth  o.  O'Brien,  12  Cush.  84.  The  offence  of  con- 
spiracy to  impede  an  officer  in  the  discharge  of  his  official  duty  will  not  merge  in  the 
offence  of  impeding  the  officer.  State  v.  Soyes,  25  Vt  415.  The  offence  of  conspir- 
ing is  of  common  law  origin,  and  not  restricted  or  abridged  by  the  statute,  S^  Edw .  1. 
An  indictment  will  lie  at  common  law  for  a  conspiracy :  1.  To  do  an  act  not  illegal 
or  punidiable  if  done  by  an  individual,  but  immoral  only.  2.  To  do  an  act  neither 
ille^l  nor  immoral  in  an  indiyidual,  but  to  effect  a  purpose  which  has  a  tendency  to 
prgudioe  the  public.  3.  To  ertort  money  from  another  or  to  injure  his  reputation, 
oy  means  not  mdictable,  as  verbal  defamation,  and  whether  it  be  to  charge  him  with 
an  indictable  oflenoe  or  not.  4.  To  cheat  a  person,  accomplished  by  means  of  an  act 
which  would  not  in  law  amount  to  an  indictable  cheat  in  an  mdividuaL  5.  To  impover- 
ish or  ruin  a  third  person  in  his  trade  or  profeBsion.  6.  To  defraud  a  third  person  by 
means  of  an  act  not  'per  se  unlawful,  and  though  no  person  be  thereby  imured.  7. 
To  defraud,  though  the  means  be  not  determined  on  at  the  time.  State  v/Buchanan 
et  aL,  5  H.  &  J.  317.  A  conspiracy  may  be  criminal,  although  for  the  purpose  only 
of  getting  possession  of  land,  by  means  of  an  extorted  dera,  in  favor  of  the  legal 
owner.  State  v.  Sbooter,  8  Bich.  72.  A  conspiracy  to  commit  an  ajBsault  and  bat- 
tery is  an  indictable  oflence.  Commonwealth  v.  Putnam,  29  Pa.  St.  296.  See  gener- 
allv,  United  States  v.  Cole,  5  McL.  513 ;  Hazon  r.  Commonwealth,  23  Pa.  St  366 ; 
Al!ierman  v.  People,  4  Mich.  414;  Smith  v.  People,  25  111  17;  People «.  Clark,  10 
Mich.  310;  State  v.  Potter,  28  la.  554;  Commonwealth  v.  Wallace,  82  Mass.  221 ; 
Lowery  v.  State,  30  Tex.  402.  A  charge  of  a  conspiracy  ^  to  cheat  and  defraud  "  one 
of  his  goods  is  insufficient,  as  not  necessarily  importing  a  criminal  ofl^ce.  The 
means  by  which  this  purpose  was  to  be  effected  must  be  set  forth  so  that  it  mav  be 
seen  that  it  was  a  conspiracy  to  eflect  tho  object  by  illegal  means.  State  v.  Bead,  40 
Vt.  118.  The  gist  of  conspiracy  is  the  unlawful  confederation :  and  it  is  not  neces- 
sary to  prove  an  overt  act  in  pursuance  of  it.  State  v,  Pulte,  12  Minn.  164.  [Bloomer 
V.  State,  48  Md.  521.]  A  conspiracy  by  workmen  to  ouit  their  employer  m  a  body, 
unless  certain  other  workmen  are  dismissed,  is  indictable.  State  r.  Donaldson,  3  Vr. 
151.  Every  association  is  criminal  whose  object  is  to  raise  or  depress  the  price  of 
labor,  beyond  what  it  would  brin^  were  it  left  without  artificial  ezcitemenU  Com- 
monw^th  v.  Carlisle,  1  Journal  Jurisp.  225.  See  The  Trials  of  the  JoumermeQ 
Cordwainere,  Philadelphia,  1806  ;  New  York,  1810;  Pittsbui^h,  1816;  Pamphlets. 

A  conspiracy  to  commit  felony  is  a  misdemeiinor  which  becomes  mergea  in  the 
higher  crime  when  consummated.  Commonwealth  v.  Blackburn,  1  Duv.  4.  Where 
two  persons  combine  to  steal  from  the  persons  of  a  crowd  and  one  of  them  attempts 
to  steal  while  the  other  abets  him,  both  are  guilty  of  the  attempt ;  and  the  attempt  is 
not  merged  in  the  cons|)iraef.    State  v.  Wilson,  30  Conn.  500.    S. 

It  is  no  bar  to  an  action  for  conspiring  fraudulently  to  induce  the  plaintifTto  oome 
into  the  State  with  intent  to  cause  his  arrest,  that  he  submitted  to  the  jurisdiction 
without  pleading  the  illegality  of  his  arrest  in  abatement.  Cook  p.  Brown,  125  Mass.  * 
30,  31.  In  a  conspiracy  each  is  liable  for  any  act  which  results  from  an  attempt  to 
further  the  design.  The  Anarchists'  Case,  12  N.  K  Bep.  865;  8.  c.  6  Am.  Crim. 
Bep.  67a 
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Koiwithstanding  the  high  authority  on  which  this  definition  is 
founded  it  is  unsatisfactory,  inasmuch  as  the  word  "  unlawful,"  upon 
which  it  turns,  is  ambiguous,  and  appears  to  be  used  in  the  definition 
in  a  sense  in  which  it  is  used  nowhere  else.  It  does  not  mean  "  crimi- 
nal," for  there  are  many  cases  in  which  a  combination  to  do  a  thing  is 
a  crime,  although  the  act  itself,  if  done  by  an  individual,  would  not 
be  a  crime ;  for  instance,  it  is  a  crime  to  conspire  to  seduce  a  woman, 
though  seduction  itself  is  not  a  crime.  On  the  other  hand,  "  unlaw- 
ful "  does  not  mean  ^^  tortious,"  for  there  are  torts  which  it  is  not  a. 
crime  to  conspire  to  commit,  as,  for  instance,  an  ordinary  trespass. 
Nor,  again,  does  any  case  go  so  far  as  to  decide  that  a  combination  to 
commit  a  breach  of  contract  is  a  conspiracy.  Hence,  tlie  word  '^  un- 
lawful," in  the  definition  of  conspiracy,  has  no  precise  meaning,  and 
the  definition  is  in  reality  no  definition  at  all.  On  comparing  the  cases 
referred  to  below,  the  following  propositions  may  be  deduced  from 
them,  which  perhaps  approach  as  nearly  to  a  definition  as  the  vague- 
ness of  the  law  will  permit. 

1.  A  combination  to  commit  any  crime  is  an  indictable  conspiracy. 
A  strong  case  of  this  is  afforded  by  the  case  of  R.  v.  Bunn  and  others, 
12  Cox,  C.  C.  316,  in  which  several  persons  were  convicted  of  a  con- 
spiracy for  agreeing  together  to  commit  an  offence  by  breaking  a  con- 
tract of  service  wiuiout  notice,  and  were  sentenced  upon  conviction  to 
a  heavier  penalty  than  would  have  been  inflicted  upon  any  of  them 
individually.  As  to  this  see  now  the  recent  statute,  38  &  39  Vict.  c. 
86,  ss.  3,  4,  5,  pod,  p.  442. 

2.  A  combination  to  commit  a  civil  injury  is  an  indictable  conspir- 
acy in  many,  though  it  is  impossible  to  say  precisely  in  wliat,  cases. 

3.  Combinations  to  do  acts  which  the  courts  regaixied  as  outrages 
on  morality  and  decency,  or  as  dangerous  to  the  public  peace,  or  in- 
jurious to  the  public  interest,  have  in  many  cases  been  held  to  be  con- 
spiracies. 

The  vagueness  of  the  second  and  third  of  these  propositions  leaves 
so  broad  a  discretion  in  the  hands  of  the  judges  that  it  is  hardly  too 
much  to  say  that  plausible  reasons  may  be  found  for  declaring  it  to  be 
a  crime  to  combine  to  do  almost  anything  which  the  judges  regard  as 
morally  wrong  or  politically  or  socially  (£ingerous.  The  power  which 
the  vagueness  of  the  law  of  conspiracy  puts  into  the  hands  of  the 

i'udges  is  something  like  the  power  whioh  the  vaguen^s  of  the  law  of 
ibel  puts  into  the  hands  of  juries.  The  case  of  uie  law  of  conspiracy 
as  it  affects  workmen,  who  combine  to  raise  their  wages  (see  p.  438), 
is  a  remarkable  illustration  of  this. 

With  r^ard  to  civil  injuries,  it  may  be  observed  that  wherever  a 
combination  to  commit  such  an  injury  has  been  held  to  be  criminal 
the  injury  has  been  malicious,  that  is  to  say,  the  parties  have  not 
been  under  a  bond  fide  mistake  as  to  a  matter  of  fact,  which,  if  true, 
would  have  justified  their  conduct.  Thus,  a  combination  to  walk 
*over  a  field,  or  to  pull  down  fences,  would  not  be  a  conspiracy,  rmA9^ 
if  the  object  was  to  try  a  question  as  to  a  right  of  way,  though  ^ 
it  certainly  would  be  a  oombination  to  commit  an  act  unlaw%d  in  the 
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sense  of  being  a  tort.  On  the  other  hand,  a  conspiracy  to  commit  a 
fraud  may  be  indictable  though  the  fraud  Ls  not  in  itself  indictable.  In 
the  case  of  R.  t7.  Warburton,  the  defendant  and  another  person  con- 
spired to  defraud  the  defendant's  partner  of  partnership  property 
under  such  circumstances  tliat  the  fraud  was  perhaps  not  criminal  in 
itself.  Cockbum,  C.  J.,  in  delivering  the  judgment  of  (L.  R.,  1  C.  C. 
R.  273 — 7)  the  Court  for  Crown  Cases  Reserved,  said,  "  It  is  sufficient 
to  constitute  a  conspiracy  if  two  or  more  persons  combine  by  fraud 
and  false  pretences  to  injure  another.  It  is  not  necessary  in  order 
to  constitute  a  conspiracy  that  the  acts  agreed  to  be  done  should  be 
acts  which  if  done  would  be  criminal.  It  is  enough  if  the  acts  agreed 
to  be  done,  although  not  criminal,  are  wrongful,  i,  6.,  amount  to  a 
civil  wrong.''  The  generality  of  these  expressions  must  probably  be 
confined  by  reference  to  tlie  particular  class  of  civil  wrongs  mider 
consideration,  namely,  "  civil  wrongs  by  fraud  and  false  pretences." 
Another  remarkable  circumstance  connected  with  the  law  of  con- 
spiracy is,  that  it  renders  it  possible  by  a  sort  of  fiction  to  convert 
an  act  innocent  in  itself  into  a  crime  by  charging  it  in  the  indictment 
as  an  overt  act  of  a  conspiracy  of  which  there  is  no  other  evidence 
than  the  act  itself.  In  other  words,  if  the  jury  choose  to  impute 
bad  motives  to  an  act  primd  facte  innocent,  they  can  convict  tnose 
who  combine  to  do  it  of  conspiracy.  Upon  an  indictment  of  this 
sort,  Rolfe,  B.,  made  the  following  observations :  "  What  the  prose- 
cutors of  this  indictment  have  done  is  this,  they  have  not  proceeded 
imder  the  statute  (6  Geo.  4,  c.  129,  repealed)  to  indict  the  parties  for 
the  alleged  illegal  act,  but  they  undertake  to  show  that  there  was  a 
general  combination  amongst  them  all  to  effect  these  illegal  acts, 
and  for  that  it  is  they  have  indicted  them.     That  is  a  legal  course  to 

Sursue,  and  being  l^al,  I  shall  not  now  step  out  of  the  path  of  my 
uty  by  speculating  upon  the  policy  that  has  been  adopted  in  this 
case.  It  would  be,  however,  much  more  satisfactory  to  my  mind,  if 
the  parties  were  indicted  for  that  which  they  have  airectly  done,  and 
not  for  having  previously  conspired  to  do  something,  the  having  done 
which  is  the  proof  of  the  conspiracy.  It  never  is  satisfactory,  almough 
undoubtedly  it  is  legal."  R.  v.  Selsby,  5  Cox,  C.  C.  495.  So  where 
persons  were  indidm  for  a  conspiracy  to  conmiit  an  unnatural 
offence,  upon  evidence  which,  though  weak,  tended,  as  far  as  it  went, 
to  show  the  actual  commission  of  the  offence,  Cockbum,  C.  J.,  referring 
to  the  language  of  Rolfe,  B.,  said :  "  I  am  clearly  of  opinion  that 
where  the  proof  intended  to  be  submitted  to  a  jury  is  proof  of  the 
actual  commission  of  crime,  it.  is  not  the  proper  course  to  charge  the 
parties  with  conspiring  to  commit  it,  for  that  course  operates,  it  is 
manifest,  unfairly  and  unjustly  against  the  parties  accused ;  the  pro- 
secutors are  thus  enabled  to  combine  in  one  indictment  a  variety  of 
offences,  which  if  treated  individually,  as  they  ought  to  be,  would 
exclude  the  possibility  of  giving  evidence  against  one  defendant  to 
the  prejudice  of  others,  and  deprive  defendants  of  the  advanta^  of 
calling  their  co-defendants  as  witnesses."  R.  v,  Boulton,  12  Cox,  C.  C. 
at  p.  93.     It  is  one  of  the  objections  to  making  crimes  of  mere  in* 


cx)NSPiBAcy.  667 

tentions  or  private  agreements^  of  which  explicit  evidence  is  seldom  to 
be  had^  that  such  definitions  usually  involve  this  inconvenience. 
Thus  the  gist  of  the  crime  of  high  treason  is  compassing  and 
^imagining  the  king's  death,  but  the  most  indifferent  overt  act  ru^iAOQ 
may  be  treason,  if  the  jury  choose  to  impute  to  it  such  a  motive.  ^ 
Thus  the  overt  act  of  treason  for  which  Lord  Preston  and  others  were 
convicted  and  sentenced  to  death  was  hiring  a  boat  at  Surrey  Stairs,  12 
How.  Sfc.  Tr.  727.  Nor  need  there  be  any  overt  act  at  all  in  the  ordi- 
nary sense,  the  mere  conspiracy  being  an  agreement  and  therefore  an 
overt  act.  Mulcahy  t?.  Reg.  infra;  and  see  Heymann  v.  The  Queen, 
12  Cox,  C.  C.  303 ;  L.  R.,  8  Q.  B.  102. 

There  is  another  point  connected  with  the  law  of  conspiracy, 
which  is  involved  in  great  obscurity :  namely,  whether  any  one  of 
the  parties  must  have  proceeded  to  the  commission  of  some  act 
in  furtherance  of  the  conspiracy,  or,  as  it  is  usually  called,  some  overt 
act. 

The  authorities  seem  to  stand  thus.  In  the  Poulterers'  Case,  9  Co. 
55  b..  Lord  Coke  says  that,  ^*  a  man  shall  have  a  writ  of  conspiracy, 
(dthough  they  do  nothing  bvt  conspire  together^  and  he  shall  recover 
damages,  and  they  may  also  be  indicted  thereof."  (p.  56  b.)  In  the 
next  pa^  he  mentions,  as  the  first  incident  of  the  crime  of  con- 
spiracy ^r,  as  he  calls  it,  confederacy^  that,  "  it  ought  to  be  declared 
by  some  manner  of  prosecution,  as  in  this  case  it  was,  either  by  making 
of  bonds,  or  of  promises  one  to  the  other,"  In  R.  v.  Best,  2  Ld. 
Raym.  1167,  it  is  said  in  the  marginal  note  that  ^'an  ill^al  con- 
spiracy is  indictable,  though  nothing  is  done  in  pursuance  of  it." 
This  was  so  contended  by  counsel  in  that  case,  but  from  the  indict- 
ment it  does  not  appear  that  any  such  contention  was  necessary,  and 
the  judgment  is  silent  on  the  point. 

In  R.  V.  Kinnersley  Str.  193,  which  is  frequently  referred  to  as  an 
authority  that  no  overt  act  n^  be  provea,  no  such  point  arose. 
AH  that  was  there  decided  was  that  no  overt  act  need  be  laid  in  the 
indictment,  as  is  now  well  settled.  So  also  in  the  case  of  R.  v. 
Spragg,  2  Burr.  993,  Lord  Mansfield  expressly  reserves  his  opinion  on 
the  subject  now  under  consideration,  pointing  out  that  it  was  not 
necessary  for  the  decision  of  that  case.  And  m  Mulcahy  v.  Reg.,  L. 
R.,  3  H.  L.  306;  it  was  laid  dowp  that  the  agreement  of  two  or  more 
persons  is  an  act  in  advancement  of  the  intention  which  each  has  con- 
ceived in  his  mind. 

The  practical  importance  of  this  difficulty  is  lessened  by  the  &ct 
that  the  existence  of  the  conspiracy  until  revealed  by  some  overt  act 
is  rarely  known,  and  it  therefore  seldom  becomes,  under  such  circum- 
stances, the  subject  of  the  indictment 

Of  course  an  overt  act  committed  by  any  one  of  the  conspirators 
would  be  sufficient,  for  on  the  general  principles  of  agency  as  applied 
to  criminal  law,  such  an  act  would  be  the  act  of  all. 

It  was  said  by  Lord  EUenborough  that  a  mere  agreement  to  com- 
mit a  civil  trespass  would  not  be  the  subject  of  indictment.  R.  v. 
Turner,  IS  East,  228.    But  this  decision  is  not  at  all  borne  out  by  the 


568  OONBPIBACY. 

definitions  above  referred  to ;  and  in  R.  v.  BowlandSi  17  Q.  B.  686^ 
79  E.  C.  L.y  Lord  Campbell  said,  ^'I  have  looked  most  elaborately 
into  all  the  authorities  which  were  cited,  and  as  to  Tamer's  case  I  have 
no  doubt  whatever  that  it  was  wrongly  decided/'  In  Turner's  case  the 
agreement  was  to  go  and  take  hares  by  night  in  a  preserve,  armed  widi 
offensive  weapons ;  which  was  rather  a  strong  one  to  hold  to  be  a  mere 
civil  trespass.  The  same  learned  judge  hekl  that  a  oonspinKsy  to  hiss 
an  actor  or  damn  a  play  would  be  indietabla  Clifford  v.  Brandon,  2 
Camp.  358 ;  6  T.  K  628.  So  a  conspiracy  to  impoverish  A.  B.,  a 
«ii971  '^'^^oi*?  ^^^  to  prevent  him  carrying  on  his  trade,  has  been  held 
^^'J  to  be  indictable.  R.  v.  Eccles,  1  Lea.  274 ;  3  Dougl.  337.  In 
R  t?.  Carlisle,  Dears.  C.  C.  337 ;  23  L.  J.,  M.  C.  109,  S.  sold  a  mare 
to  B.  for  39Z.,  and  before  the  price  was  paid,  B.  and  C.  conspired 
together  falsely  and  fraudulently  to  represent  to  S.  that  the  mare  was 
unsound,  in  order  to  induce  S.  to  accept  27L  instead  of  the  agreed 
price  of  39/. ;  and  it  was  held  that  this  was  indictable  as  a  conspiracy, 
oo  it  has  been  held  to  be  indictable  to  conspire  to  raise  the  price  of 
funds  by  spreading  &lse  reports ;  R.  v.  De  Berenger,  3  M.  &  S.  67 ; 
or  of  any  vendible  commodity ;  R.  v,  Aspinall  and  others,  infra, 
Blackburn,  J.,  and  Brett,  J.  A. ;  to  conspire  to  raise  a  false  claim  to 
property  by  contracting  a  marriage ;  R.  v,  Robinson,  1  Lea.  44 ;  and 
to  conspire  to  induce  persons  to  take  shares  in  a  new  company,  to 
which  was  to  be  transferred  the  business  of  an  old  company  known  to 
the  conspirators  to  be  hopelessly  insolvent  and  worthless,  with  a  view 
of  defrauding  and  cheating  tlie  persons  so  taking  and  paying  for  their 
shares  of  the  price  which  they  would  have  to  pay.  R.  v.  Gumey  and 
others,  11  Cox,  C.  C.  439-40.^ 

An  indictment  charged  the  defendants  in  a  second  count  with  hav* 
ing  conspired  in  order  to  obtain  a  quotation  of  shares  in  the  Stock 
Exchange  List,  to  induce  persons  who  should  thereafter  buy  and  sell 
shares  to  believe  that  the  company  was  duly  formed  and  constituted, 
and  had  complied  with  the  rules  of  the  Stock  Exchange,  so  as  to  en- 

*  A  oonspiracy  to  manufacture  a  base  material  in  the  form  and  color  of  emoine 
indigO;  witn  intent  to  sell  it  as  genuine,  is  indictable.  Commonwealth  v.  Judd  et  aL, 
2  Mass.  329 ;  S.  C.  2  Wheel.  C.  C.  293.  ^  So  a  conspiracy  between  persons  in  falsely 
pretending  they  were  about  to  enter  in  business  whereby  they  obtained  goods  on 
credit,  when  the  intention  was  to  procure  tiie  goods,  sell  them  at  an  under  price,  and 
leave  the  Commonwealth,  is  indictable.  Commonwealth  r.  Ward,  2  Mass.  473.  [A 
conspiracy  to  defraud  the  government  of  revenue  is  indictable.  United  States  v. 
Bindsko^  6  Biss.  259 ;  United  States  tr.  Babcock,  3  Dill,  581.    For  conspiracy  to  im- 

Eort  goods  without  duty.  United  States  v.  Gra£^  14  Blatchf.  381.]  But  it  has  been 
eld  not  an  indictable  offence  for  several  persons  to  conspire  to  obtain  money  from  a 
bank,  by  drawing  their  checks  on  the  bank  when  they  have  no  funds  there.  State  r. 
Bichie,  4  Halst.  223.  To  constitute  the  offence  of  conspiracy,  there  must  be  a  con- 
spiracy to  cheat  and  defraud  some  person  of  his  property.  Although  there  may  have 
been  an  intention  to  defraud,  yet  if  the  means  used  could  not  possibly  have  that  effect, 
the  offence  is  not  complete.  March  v.  People,  7  Barb.  391.  The  obtiuning  possession 
of  goods  under  the  pretence  of  paying  cash  for  them  on  deliverv,  the  buyer  knowing 
that  he  has  no  tunas  to  pay  with,  and  appropriating  the  goods  to  his  own  use,  in 
fraud  of  the  seller,  is  such  a  fraud  or  cheat  as  may  be  the  subject  of  a  conspiracy. 
Commonwealth  t>.  Eastman,  1  Cush.  189.  To  constitute  the  crime  of  conspiracy,  it  is 
not  necessary  that  the  con4>irators  should  succeed.  State  v.  Norton,  3  Zab.  33 ;  Peo- 
ple V.  Chase,  16  Barb.  495.    S. 
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title  the  company  to  have  their  shares  quoted  in  tlie  official  list.  The 
Court  of  Queen  s  Bench  held  the  count  was  good,  although  there  was 
no  averment  that  the  object  sought  was  to  injure  persons  by  inducing 
them  to  deal  in  the  shares  of  the  company.  Cockbum,  C.  J.^  and 
Blackbiun^  J.,  intimated  it  would  have  been  more  prudent  to  have 
added  some  such  averment,  so  as  to  make  the  offence  more  distinct, 
but  held  that  the  object  of  the  conspiracy  could  be  sufficiently  inferred 
by  the  prior  averments  of  the  indictment.  The  judgment  of  the 
Queen's  Bench  was  affirmed  in  the  Court  of  Appeal,  the  Court  further 
holding  the  insufficiency  of  the  indictment,  to  be  cured  by  the  verdict 
R  t?.  Aspinall,  1  Q.  B.  D.  730 ;  45  L.  J.,  M.  C,  129 ;  on  app^,  It. 
R.  2  Ap.  Ca.  48 ;  46  L.  J.,  M.  C.  145. 

In  R.  V.  Py  well,  1  Stark.  N.  P.  C.  402,  it  was  held  by  Lord  Ellen- 
borough,  that  an  agreement  between  two  persons  to  give  a  false  war- 
ranty to  the  purchaser  of  a  horse  was  not  the  subject  of  an  indictment 
for  conspiracy ;  but  in  R.  t?.  Kenrick,  5  Q.  B.  49,  48  E.  C.  L.,  where 
the  conspiracy  proved  was  to  make  a  false  representation  that  horses 
were  the  property  of  a  private  person,  and  not  of  a  horse-dealer,  and 
thereby  induce  F.  to  buy  them,  the  conviction  was  affirmed.  This 
case  apparently  overrules  R.  v.  Pywell.  See  R.  v,  Orman,  14  Cox,  C. 
C.  381,  posl^  p.  435. 

A  conspiracy  to  charge  an  innocent  person  with  an  offence  is  indict- 
able; R.  V.  Best,  2  Ld.  Raym.  1167 ;  1  Salk.  174 ;  3  Russ.  Cri.  Ill, 
5th  ed.,  and  it  is  immaterial  whether  the  charge  be  true  or  false,  suc- 
ceasful  or  unsuccessful,  if  any  of  the  means  resorted  to  be  unlawful ; 
Hawk.  P.  C.  b.  1,  c.  72,  ss.  3,  4  ;  R.  t?.  HoUingberry,  4  B.  &  C.  329, 
10  E,  C.  L.  But  several  persons  may  combine  together  to  carry  on  a 
prosecution  in  a  legal  manner ;  Hawk.  P.  C.  b.  1,  c.  72,  s.  7 ;  3  Russ. 
Cri.  112,  5th  od.;  R.  v.  Murray,  Matth.  Dig.  Cr.  L.  90. 

Any  conspiracy  to  pervert  the  course  of  justice  is,  of  course,  indict- 
able. Hawk.  P.  C.  b.  1,  c  21,  s.  15 ;  Bushell  v.  Barrett,  Ry.  &  M. 
434 ;  1  Saund.  300 ;  R.  v.  JoUiffe,  4  T.  R.  285  j  R.  v.  Thompson,  16 
*Q.  B.  832,  71  E.  C.  L.;  20  L.  J.,  M.  C.  183;  R.  t?.  Mac-  r^.oo 
daniel,  1  Lea.  45 ;  Fost.  130 ;  R.  v.  Mabey,  6  T.  R.  619 ;  Cla-  L  ^^^ 
ridge  v,  Hoare,  14  Ves.  65,  or  by  abuse  of  l^al  process  to  enforce 
payment  of  money  which  was  known  to  be  not  due.  R.  v.  Taylor, 
15  Cox,  C.  C.  265,  268. 

There  are  numerous  instances  in  the  books  of  conspiracies  against 
morality  and  public  decency  held  indictable ;  such  as  a  conspiracy  ta 
seduce  a  young  woman  ;  R.  v.  Lord  Grey,  3  St.  Tr.  519  ;  1  East,  P.. 
C.  460  ;  or  to  procure  an  infant  female  to  have  illicit  carnal  connection 
with  a  man ;  R.  v.  Mears,  2  Den.  C.  C.  R.  79 ;  20  L.  J.,  M.  C.  59 ; 
or  to  procure  a  girl,  whether  chaste  or  unchaste,  to  become  a  common 
prostitute ;  R,  v,  Howell  and  Bentley,  4  F.  &  F.  160.^  So  a  conspir- 
acy to  take  aAvay  a  young  woman,  an  heiress,  from  the  custody  of  her 
friends,  for  the  purpose  of  marrying  her  to  one  of  the  conspirators. 

^  Under  the  Iowa  oode  seduction  is  a  felony.  An  indictment  charging  a  conspiracy 
to  commit  seduction  need  not  charge  that  the  woman  was  unmarried  and  of  previous 
chaste  character.    State  v.  Savoye,  48  la.  662. 
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R.  V.  Wakefield,  2  Lewin,  C.  C.  1,  279  ;  1  Deac.  Dig.  C.  C.  4.  A 
conspiracy  to  prevent  the  burial  of  a  corpse;  though  for  the  purposes 
of  dissection,  has  been  held  to  be  an  indictable  offence.  R.  r.  Young, 
cited  2  T.  R.  734;  2  Chit  C.  L.  36.  Vide  pod,  tit  "  Dead 
Bodies.'^* 

There  has  been  some  discussion  about  conspiracies  to  marry  paupers. 
Of  course  these  are  indictable  if  any  unlawful  means  be  used.  But  it 
has  been  attempted  to  carry  the  matter  further,  and  to  hold  that  the 
coaspiracy  to  persuade  paupers  to  marry  by  their  own  consent  was 
itself  indictable,  as  being  an  injury  to  the  inhabitants  of  the  parish  on 
whom  the  burden  of  supporting  the  woman  was  thereby  thrown.  But 
this  notion  is  now  completely  exploded.  In  a  case  of  diis  kind,  Bui- 
ler,  J.,  directed  an  acquittal,  holding  it  necessary  in  support  of  such 
an  indictment,  to  show  that  the  defendant  had  mieide  ase  of  some  vio- 
lence, threat,  or  contrivance,  or  used  some  sinister  means  to  procure 
the  marriage,  without  the  voluntary  consent  or  inclination  of  the  par- 
ties themselves ;  that  the  act  of  marriage  being  in  itself  lawful,  a  con- 
spiracy to  procure  it  could  only  amount  to  a  crime  by  the  practice  of 
some  undue  means ;  and  this,  he  said,  had  been  several  times  ruled  by 
different  judges ;  R.  v.  Fowler,  1  East,  P.  C.  461 ;  and  the  same  has 
been  determined  in  a  recent  case  ;  R.  v.  Seward,  1  Ad.  &  Ell.  706,  28 
E.  C.  L. ;  3  Nev.  &  M.  557.  Where  it  is  stated  to  have  been  by 
threats  and  menaces,  it  is  not  necessary  to  aver  that  the  marriage  wss 
had  a^inst  the  consent  of  the  parties,  though  that  fact  must  be  proved. 
R.  V.  Parkhouse,  1  East,  P.  C.  462. 

As  to  combinations  among  workmen  to  r^ulate  the  price  of  wages, 
see  below,  tit  ^^  Conspiracies  in  Restraint  of  Trade.'^  * 

Proof  of  the  existence  of  conspiracy  in  generaL  It  is  a  question 
of  some  difficulty,  how  hr  it  is  competent  for  the  prosecutor  to  show 
in  the  first  instance  the  existence  of  a  conspiracy  amongst  other  per- 
sons than  the  defendants,  without  showing,  at  the  same  time,  the 
knowledge  or  concurrence  of  the  defendants,  but  leaving  that  p^  of 
the  case  to  be  subsequently  proved.  The  rule  laid  down  by  Mr.  East 
is  as  follows :  ^'  The  conspiracy  or  agreement  among  several  to  act 
in  concert  for  a  particular  end,  must  oe  established  by  proof,  before 
any  evidence  can  be  given  of  the  acts  of  any  person  not  in  the  presence 
of  the  prisoner ;  and  this  must,  generally  speaking,  be  done  by  evi- 
dence of  the  party's  own  act,  and  cannot  be  coUedted  from  the  acts 
of  others,  independent  of  his  own,  as  by  express  evidence  of  the  fact 
of  a  previous  conspiracy  together,  or  of  a  concurrent  knowledge  and 
approbation  of  each  others  acts.'*  1  East,  P.  C.  96.  But  it  is 
*42Q1  *^l>^^^  ^y  ^^'  Starkie  that  in  some  peculiar  instances  in 
-J  which  it  would  be  difficult  to  establish  the  defendant's  privity 

^  Mifflin  i;.  Commonwealth,  5  W.  &  S.  461.    8. 

'  Every  association  is  criminal  whose  object  is  to  raise  or  depress  the  price  of  labor, 
beyond  what  it  would  bring  were  it  left  without  artificial  excitement.  Commonwealth 
V.  Carlisle,  1  Journal  Jurisp.  225.  Bee  The  Trials  of  the  Journeymen  CordwainezB^ 
FhiUdelphia»  1806;  New  York,  1810;  Pittsbnigh,  1816  •  Pamphletfl.    8. 
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without  first  proving  the  existence  of  a  conspiracy,  a  deviation  lias 
been  made  from  the  general  rule,  and  evidence  of  the  acts  and  con- 
duct of  others  has  been  admitted  to  prove  the  existence  of  a  con- 
spiracy previous  to  the  proof  of  the  defendant's  privity,  2  Stark, 
Ev.  234,  2nd  ed.  So  it  seems  to  have  been  considered  by  Mr,  Justice 
BuUer,  that  evidence  might  be,  in  the  first  instance,  given  of  a  con- 
spiracy, without  proof  of  the  defendant's  participation  in  it.  "  In 
indictments  of  this  kind,"  he  says,  "there  are  two  things  to  be  con- 
sidered :  first,  whether  any  conspiracy  exists ;  and  next,  Avhat  share 
the  prisoner  took  in  the  conspiracy."  He  aftenvards  proceeds,  "  Before 
the  evidence  of  the  conspiracy  can  affect  the  prisoner  materially,  it  is 
necessary  to  make  out  another  point,  viz.,  that  he  consented  to  the 
extent  that  the  others  did."  R.  v.  Hardy,  Gumey's  ed.  vol.  i.  p.  360, 
369 ;  2  Stark.  Ev.  234,  2nd  ed.  So,  in  the  course  of  the  same  trial, 
it  was  said  by  Eyre,  C.  J.,  that,  in  the  case  of  a  conspiracy,  geneml 
evidence  of  the  thing  conspired  is  received,  and  then  the  party  before 
tlie  court  is  ^o  be  affected  for  his  share  of  it.  Id.  Upon  a  prosecution 
for  a  conspiracy  to  raise  the  rate  of  wages,  proof  was  given  of  an 
association  of  persons  for  that  purpose,  of  meetings,  of  rules  being 

Srinted,  and  of  mutual  subscriptions,  etc.  It  was  objected  that  evi- 
ence  could  not  be  given  of  these  facts  without  first  bringing  them 
home  to  the  defendants,  and  making  them  parties  to  the  combination ; 
but  Lord  Kenyon  permitted  a  person,  who  was  a  member  of  the 
society,  to  prove  the  printed  regulations  and  rules,  and  that  he  and 
others  acted  imder  them  in  execution  of  the  conspiracy  charged  upon 
the  defendants,  as  evidence  introductor}'  to  the  proof  that  they  Avere 
members  of  the  society,  and  equally  concerned ;  but  added,  that  it 
would  not  be  evidence  to  affect  the  defendants  until  they  were  made 

Parties  to  the  same  conspiracy.  E.  v,  Hammond,  2  i!sp.  N.  P.  C. 
20.  So  in  many  important  cases  evidence  has  been  given  of  a  gen- 
eral conspiracy,  before  any  proof  of  the  particular  part  which  the 
accused  parties  have  taken.  3  Russ.  Cri.  150,  5th  ed.,  citing  B.  v. 
Lord  Stafford,  St.  Tr.  1218 ;  B,.  v.  Lord  W.  Russell,  9  St.  Tr.  578 ; 
R.  V.  Lord  Lovat,  18  St.  Tr.  530 ;  R.  v.  Hardy,  24  St.  Tr.  199 ; 
R.  V.  Home  Tooke,  25  St.  Tr.  1 ;  R.  v.  Deasy,  15  Cox,  C.  C.  332. 
The  point  may  be  considered  as  settled  ultimately  in  the  Queen's  case, 
2  Brod.  &  Bing.  310,  6  E.  C,  L.,  where  the  following  rules  were  laid 
down  by  the  judges :  "  We  are  of  opinion  that  on  the  prosecution  of 
a  crime  to  be  proved  by  conspiracy,  general  evidence  of  an  existing 
conspiracy  may,  in  the  first  instance,  be  received  as  a  preliminary  step 
to  that  more  particular  evidence,  by  which  it  is  to  be  shown  that  the 
individual  defendants  were  guilty  participators  in  such  conspiracy. 
This  is  often  necessary  to  render  the  particular  evidence  intelligible, 
and  to  show  the  true  meaning  and  character  of  the  acts  of  the  indi- 
vidual defendants,  and  on  that  account,  we  presume,  it  is  permitted. 
But  it  is  to  be  observed,  that,  in  such  cases,  the  general  nature  of 
the  whole  evidence  intended  to  be  adduced  is  previously  opened  to 
the  court,  whereby  the  judge  is  enabled  to  form  an  opinion  as  to 
the  probability  of  affecting  the  individual  defendants  by  particular 
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proof  applicable  to  them,  and  oonnecting  them  with  the  general 
evidence  of  the  alleged  oonspirac^;  and  if  upon  such  open- 
ing it  should  appear  manifest,  that  no  particular  proof  suffi- 
cient to  affect  the  defendants  is  intended  to  6e  adduced,  it  would 
become  the  duty  of  the  judge  to  stop  the  case  in  limine,  and 
*4*^m  *^^*  ^  allow  the  general  evidence  to  be  received,  which,  even  if 
-J  attended  with  no  other  bad  effect,  such  as  exciting  an  unrea- 
sonable prejudice,  would  certainly  be  a  useless  waste  of  time. 

The  rule,  says  Mr.  Starkie,  that  one  man  is  not  to  be  affected  by 
the  acts  and  declarations  of  a  stranger,  rests  on  the  principles  of  the 
purest  justice ;  and  although  the  courts,  in  cases  of  conspiracy,  have^ 
out  of  convenience,  and  on  account  of  the  difficulty  in  otherwi^ 
proving  the  guilt  of  the  parties,  admitted  the  acts  and  declarations 
of  strangers  to  be  given  in  evidence,  in  order  to  establish  the  fitct 
of  a  conspiracy,  it  is  to  be  remembered,  that  this  is  an  inversion 
of  the  usual  order,  for  the  sake  of  convenience,  and  that  such  evi- 
dence is,  in  the  result,  material  so  far  only  as  the  assent  of  the 
accused  to  what  has  been  done  by  others  is  proved.  2  Stark.  Ev. 
235,  2nd  ed. 

It  has  since  been  held,  that  the  prosecutor  may  either  prove  the 
conspiracy  which  renders  the  acts  of  the  conspirators  admissible  in 
evidence,  or  he  may  prove  the  acts  of  the  different  persons,  and  thus 
prove  the  conspiracy.  Where,  therefore,  a  party  met,  which  was 
joined  by  the  prisoner  the  next  day,  it  was  held,  that  directions  given 
by  one  of  the  party  on  the  day  of  their  meeting,  as  to  where  they 
were  to  go,  and  for  Avhat  purpose,  were  admissible,  and  the  case  was 
said  to  fell  within  R.  t?.  Hunt,  3  B.  &  Aid.  566,  5  E.  C.  L.,  where 
evidence  of  drilling  at  a  different  place  two  days  before,  and  hissing 
an  obnoxious  person,  was  held  receivable.  R.  v.  Frost,  9  C.  &  P. 
126,  38  E.  C.  L. ;  3  Russ.  Cri.  150,  5th  ed. 

Upon  an  indictijient  for  a  conspiracy  the  evidence  is  either  direct^ 
of  a  meeting  and  consultation  for  the  illegal  purpose  charged,  or  more 
usually,  from  the  very  nature  of  the  case,  circumstanti^.  2  Stark. 
Ev.  232,  2nd  ed. ;  R.  v.  Cope,  1  Str.  144  Thus,  upon  a  trial  of  an 
information  for  a  conspiracy  to  take  away  a  man's  character,  by  means 
of  a  pretended  communication  with  a  ghost  at  Cock-lane,  Lord  Mans- 
field directed  the  jury  that  it  Avas  not  necessary  to  prove  the  actual 
&ct  of  conspiracy,  but  that  it  mieht  be  collected  from  collateral  circum- 
stances. R.  V,  Parsons,  1  W.  Bl.  392.  Upon  an  information  for  a 
conspiracy  to  ruin  Macklin,  the  actor,  in  his  profession,  it  was  ob- 
jected for  the  defendants  that,  in  support  of  the  prosecution,  evidence 
should  be  given  of  a  prevuma  meeting  of  the  peulies  accused,  for  the 
purpose  of  confederating  to  carry  their  object  into  execution.  But 
Lonl  Mansfield  overrulea  the  objection.  He  said,  that  if  a  number  of 
persons  met  together  for  different  purposes,  and  afterwards  joined  to 
Lecute  one  Snon  puiyose,  to  /e  ^ur^  of  the  pe.«,n,  f  ropertjr. 
profession,  or  character  of  a  third  party,  it  was  a  conspiracy,  and  it 
was  not  necessary  to  prove  any  previous  concert  or  phm  among  the 
defendants,  against  the  person  intended  to  be  injureo*    R.  v.  I^,  2 
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M'Nally  on  Evid.  634.  A  husband,  his  wife,  and  their  servants  were 
indicted  for  a  conspiracy  to  ruin  a  card-maker,  and  it  appeared  that 
each  had  given  money  to  the  apprentices  of  the  prosecutor  to  put 
grease  into  the  paste,  which  spoiled  the  cards,  but  no  evidence  >vas 
given  of  more  than  one  of  the  defendants  being  present  at  the  same 
time ;  it  was  objected,  that  this  was  not  a  conspiracy,  there  being  no 
evidence  of  communication ;  but  Pratt,  C.  J.,  ruled  that  the  defendants, 
being  all  of  one  family,  and  concerned  in  making  cards,  this  was  evi- 
dence of  a  conspiracy  to  go  to  a  jury.  R.  v.  Cope,  1  Str,  144 ;  3 
Russ.  Cri.  149,  5th  ed. ;  2  Stark.  Ev.  232,  2nd  ed. 

If  on  a  charge  of  conspiracy  it  appear,  that  two  persons  by  their 
acts  are  pursuing  the  same  object,  ana  often  by  the  same  means,  the 
*one  performing  part  of  an  act,  and  the  other  completing  it  r*4o-i 
for  the  attainment  of  the  object,  the  jury  may  draw,  the  con-  ^ 
elusion  that  there  is  a  conspiracy.  If  a  conspiracy  he  formed,  and  a 
person  join  it  afterwards,  he  is  equally  guilty  with  the  original  con-^ 
epirators.  Also  if  on  a  charge  of  conspiracy  to  annoy  a  broker,  who 
distrained  for  church-rates,  it  be  proved  that  one  of  the  defendants 
(the  other  being  present)  excited  the  persons  assembled  at  the  public 
meeting  to  go  in  a  body  to  the  broker's  house,  evidence  that  they  did 
so  go  is  receivable,  although  neither  of  the  defendants  went  with  them ; 
but  evidence  of  what  a  person,  who  was  at  the  meeting,  said  some  days 
aft;er,  when  he  himself  was  distrained  on  for  church-rates,  is  not  ad- 
missible. Per  Coleridge,  J.,  R.  v.  Murphy,  8  C.  &  P.  297,  34  E.  C. 
L.  See  also  R.  v.  Blake,  6  Q.  B.  126,  51  E.  C.  L.;  13  L.  J.,  M.  C. 
131. 

The  existence  of  the  conspiracy  may  be  established  either  as  above 
stated,  by  evidence  of  the  acts  of  third  persons,  or  by  evidence  of  the 
acts  of  the  prisoner,  and  of  any  other  with  whom  he  is  attempted  to 
be  connected,  concurring  together  at  the  same  time  and  for  the  same 
object.  And  here,  says  Mr.  East,  the  evidence  of  a  conspiracy  is  more 
or  less  strong,  aooordmg  to  the  publicity  or  privacy  of  the  objects  of 
such  concurrence,  and  Uie  greater  or  less  degree  of  similarity  in  the 
means  employed  to  effect  it.  The  more  secret  the  one  and  the  greater 
coincidence  in  the  other,  the  stronger  is  the  evidence  of  conspiracy.  1 
East,  P.  C.  97.^ 

Proof  of  the  existence  of  oonspiraoy — declarations  of  other 
conspirators.  Supposing  that  the  existence  of  a  conspiracy  may  in 
the  first  instance  be  proved,  without  showing  the  participation  or 
knowledge  of  the  defendants,  it  is  still  a  question  whether  the  decla- 
rations of  some  of  the  persons  engaged  in  tne  conspiracy,  may  be  given 
in  evidence  against  others,  in  order  to  prove  its  existence ;  and  upon 
principle  such  evidence  appears  to  be  inadmissible.  The  opinions  of 
the  judges  upon  this  question  have  been  at  variance.  In  R.  v.  Hardy, 
which  was  an  indictment  for  high  treason,  in  conspiring  the  death  of 
the  king,  it  was  proposed  to  reaii  a  letter  written  by  limrtiny  in  Lon- 

>  People  V.  Motber  et  aL,  1  Wheeler^s  G.  C.  246 ;  People  v.  Mather,  4  Weod.  229 ; 
Commonwealth  v.  Clark,  6  Maas.  74.    S. 
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don,  and  addressed,  but  not  sent^  to  Margaroiy  in  Edinburgh  (botli 
being  members  of  the  Corresponding  Society^,  on  political  subjects, 
calculated  to  inflame  the  minds  of  the  people  m  the  rforth ;  Eyre^  C. 
J.,  Avas  of  opinion,  that  this  letter  was  not  admissible  in  evidence  against 
any  but  the  party  confessing ;  two  of  the  judges  agreed  that  a  bare  re- 
lation of  facts  by  a  conspirator  to  a  stranger^  was  merely  an  admission 
which  might  affect  himself,  but  which  could  not  effect  a  co-conspirator, 
since  it  was  not  an  act  done  in  the  prosecution  of  that  conspiracy  ;  but 
that  in  tlie  present  instance  the  writing  of  a  letter  by  one  conspirator, 
having  a  relation  to  the  subject  of  the  conspiracy^  was  admissible,  as 
an  act  to  show  the  nature  and  tendency  of  the  conspiracy  alleged,  and 
which  therefore  might  be  proved  as  the  foundation  for  affecting  the 
prisoner  with  a  share  of  the  conspiracy.  BuUer,  J.,  was  of  opinion, 
that  the  evidence  of  the  conversations  and  declarations  by  parties  to  a 
conspiracy,  Avas  in  general,  and  of  necessity,  evidence  to  prove 
the  existence  of  the  combination.  Grose,  J.,  was  of  the  same  opin- 
ion; but  added  that  he  considered  the  writing  as  an  act  whidi 
shoAvcd  the  extent  of  the  plan.  H.  v.  Haray,  25  St.  Tr.  1. 
Mr.  Starkie  remarks,  that  upon  the  last  point  it  is  observable  that 
of  the  five  learned  jud^  who  gave  their  opinions,  three  of  them 
considered  the  writing  of  the  letter  to  be  an  act  done  ;  and  that  three 
of  them  declared  their  opinion  that  a  mere  declaration  or  confession, 

*4'^91  *^'i^^D^^*^  ^v^"^  *^y  ^^}  would  not  have  been  admissible. 
-I  2  Stark.  Ev.  236,  2nd  ed.  In  the  same  case  it  was  proposed 
to  read  a  letter  written  by  Thelwall,  another  conspirator,  to  a  private 
friend.  Three  of  the  judges  were  of  opinion  that  the  evidence  was 
inadmissible,  since  it  waa  nothing  more  than  a  declaration,  or  mere  re- 
cital of  a  fact,  and  did  not  amount  to  any  transaction  done  in  the 
course  of  the  plot  for  its  furtherance ;  it  was  a  sort  of  confession  by 
Thelwall,  and  not  like  an  act  done  by  him,  as  in  carnnng  papers  and 
delivering  them  to  a  printer,  which  would  be  a  part  of  the  transaction* 
Two  of  tne  judges  were  of  opinion,  that  the  evidence  was  admissible, 
on  the  ground  msA,  everything  said  and  d  fortiori  everything  done  by 
the  conspirators,  was  evidence  to  show  what  the  design  was. 

The  law  on  this  subject  is  thus  stated  by  Mr.  Starkie :  ^'  It  seems 
that  mere  detached  declarations  and  confessions  of  persons  not  defend- 
ants, not  made  in  the  prosecution  of  the  object  of  the  conspiracy,  are 
not  evidence  even  to  prove  the  existence  of  a  conspiracy ;  though  con- 
sultations for  that  purpose,  and  letters  written  in  prosecution  of  the  de- 
sign, even  if  not  sent,  are  admissible.  The  existence  pf  a  conspiracy 
is  a  fact,  and  the  declaration  of  a  stranger  is  but  hearsay,  unsanctioned 
by  either  of  the  two  great  tests  of  truth.  The  mere  assertion  of  a 
stranger,  that  a  conspiracy  existed  amongst  others  to  which  he  was.  not 
a  party,  would  clearly  be  inadmissible;  and  although  the  person 
making  the  assertion  confessed  that  he  was  a  party  to  it,  this,  on  prin- 
ciple fully  established,  would  not  make  the  assertion  evidence  of  the 
fact  against  strangers."  2  Stark.  Ev.  235.  And  this  doctrine  has 
been  recognized  by  Mr.  Seijeant  BusselL  3  Buss.  144,  6th  ed.  See 
also  B.  V.  Murphy,  ante,  p.  431. 
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Proof  of  aotB,  etc.,  done  by  other  conspirators.  After  the  exist- 
ence of  a  conspi];ac7  is  established,  and  the  particolar  defendants  have 
been  proved  to  Imve  been  parties  to  it,  the  acts  of  other  conspirators 
may,  in  all  cases,  be  given  in  evidence  against  them,  if  done  in  further- 
ance of  the  common  object  of  the  conspiracy ;  as  also  may  letters  writ- 
ten and  declarations  made  by  other  conspirators,  if  they  are  part  of  the 
res  gestcB  of  the  conspiracy,  and  not  mere  admissions.^  See  1  Phill.  Ev. 
157,  10th  ed.;  R.  v.  Haidy,  24  How.  St.  Tr.  452,  475 ;  R.  v.  Sidney, 
9  How.  St.  Tr.  817.  It  seems  to  make  no  difference  as  to  the  admis- 
sibility of  this  evidence,  whether  the  other  conspirators  be  indicted  or 
not,  or  tried  or  not ;  for  the  making  of  them  co-defendants  would  ^ve 
no  additional  strength  to  their  declarations  as  against  others.     The 

Srinciple  upon  which  they  are  admissible  at  all  is,  that  the  acts  and 
eclarations  are  those  of  persons  united  in  one  common  design ;  a 
principle  wholly  unaffected  by  the  consideration  of  their  being  jointly 
indicted.  2  Stark.  Ev.  237,  2nd  ed.,  supray  p.  428.  Where  an  in- 
dictment charged  the  defendant  with  conspiring  with  Jones,  who  had 
been  previously  convicted  of  treason,  to  raise  insurrections  and  riots, 
and  it  was  proved  that  the  defendant  had  been  a  member  of  a 
chartist  association,  and  that  Jones  was  also  a  member,  and  that  in 
the  evening  of  the  3rd  of  November  the  defendant  had  been  at 
Jones's  house,  and  was  heard  to  direct  the  people  there  assembled 
to  go  to  the  race-course,  where  Jones  had  gone  on  before  with 
others;  it  was  held  tliat  a  direction  given  by  Jones,  in  the 
forenoon  of  the  same  day  to  certain  parties  to  meet  on  the 
race-course,  was  admissible ;  and  it  being  further  proved  that 
Jones  and  the  persons  assembled  on  the  race-course  went  thence  to 
*the  New  Inn ;  it  was  held,  that  what  Jones  said  at  the  New  Inn  rn^A^io 
was  admissible,  as  it  was  all  part  of  the  transaction.  R.  v,  Shel-  ^ 
lard,  9  C.  &  P.  277,  38  K  C.  L.  The  letters  of  one  of  the  defend- 
ants to  another  have  been,  un^er  certain  circumstances,  admitted  as 
evidence  for  the  former,  with  the  view  of  showing  that  he  was  the  dupe 
of  the  latter,  and  not  a  participator  in  the  fraud.  R.  v.  Whitehead,  1 
Dow.  &  Ry.  N.  P.  61.     Where  a  number  of  persons  were  charged 

'  Collins  V,  Commonwealth,  3  8.  St  B.  220.  If  three  oomhine  and  conspire  to  de- 
fraud another  as  a  common  object^  the  declarations  and  actions  of  one  are  evidence 
against  all.  Aldrich  v.  Warren,  16  Me.  465.  [See  Jones  v.  State,  64  Ind.  473 ;  United 
States  V.  Graff  14  Blatch.  381 ;  Bloomer  v.  State,  48  Md.  521.  The  conspiracy  most 
be  proved  before  the  declarations  of  conspirators  are  admitted.  McAnallj  v.  State^ 
74  Ala.  9,]  When  several  persons  are  proved  to  have  been  associated  together  for  the 
same  illegal  purpose,  any  act  or  declanition  of  one  of  the  parties  in  reference  to  the 
common  object,  and  forming  a  part  of  the  res  geaUB,  may  be  given  in  evidence  against 
the  others.  State  v,  Soper,  16  Me.  293.  [The  rule  is  tliat  an  act  done  by  one  in  pur- 
suance of  an  unlawful  conspiracy  and  with  reference  to  the  common  object  is  in  con- 
templation of  the  law  the  act  of  all  the  conspirators.  Harden  v.  State,  4  Tex.  App. 
855.  The  Anan^ists"  case,  12  N.  £.  Bep.  865,  s.  c.  6  Am.  Crim.  Kep.  570.  And  u 
therefore  evidence  against  alL  Owens  v.  State,  16  Lea,  (Tenn.)  1.  In  a  conspiracy,  it  is 
immaterial  at  what  stage  of  the  conspiracy  any  ,one  conspirator  becomes  a  party 
thereto.  Smith  v.  State,  21  Tex.  App.  96.  See  Smith  v.  State,  Id.  107.  The  An- 
archists' case,  12  N.  E.  Bep.  865,  a.  c.  6  Am.  Crim.  Bep.  570.]  When  partial  proof 
of  a  combination  has  been  given,  what  has  been  said  or  done  by  either  in  planning  the 
plot,  may  be  proved ;  but  what  was  not  in  pursuance  of  the  plot  cannot  be  taken 
against  the  otn^  conspirators.    State  v.  Simons,  266.    S. 
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with  muider  committed  hj  means  of  an  act  done  outside  a  prison  in 
the  course  of  a  ooaspiiaoy  for  the  purpose  of  liberating  a  prisoner,  it 
was  held,  such  conspiracy  having  been  proved  to  exist,  that  acts  of 
that  prisoner,  within  the  prison,  and  articles  found  upon  him,  were  ad- 
missible in  evidence  against  the  persons  so  charged.  R.  t;.  Desmond, 
11  Cox,  C.  C.  146. 

Proof  of  the  means  used.  Where  the  act  itself,  which  is  the  ob- 
ject of  the  conspiracy,  is  ill^al,  it  is  not  necessary  to  state  or  prove 
the  means  t^reed  upon  or  pursued  to  effect  it.  3  Buss.  Cri.  131,  5th 
ed. ;  B.  v.  Eccles,  1  Leach,  274.  But  where  the  indictment  charged 
the  defendants  with  conspiring  "to  cheat  and  defraud  the  lawful 
creditors  of  W.  F,"  Lord  Tenterden  thought  it  too  general,  in  not 
stating  what  was  intended  to  be  done  or  the  persons  to  be  defrauded. 
B.  V.  Fowle,  4  C.  &  P.  592,  19  E.  C.  L. ;  but  see  B.  i?.  De  Berenger, 
3  M.  &  S.  67,  and  B.  v,  Gumey,  supray  p.  427,  where  an  intent  to  de- 
fraud the  general  public  and  not  any  particular  persons  was  ruled  by 
Cockburn,  C.  J.  (citing,  with  approval,  B.  v.  De  Berenger),  to  be  suffi- 
cient ;  and  see  B.  v.  Aspinall  and  others,  arde^  p.  427,  but  see  White 
V,  B.,  13  Cox,  C.  C.  (Irish)  318*  So  where  the  indictment  charged  the 
defendants  with  a  conspiracy  "  to  cheat  and  defraud  the  said  H.  B. 
of  the  fruits  and  advantages  "  of  a  verdict.  Lord  Denman,  C.  J.,  held 
it  bad,  as  being  too  geneitd.  B.  v.  Bichardson,  1  Moo.  &  B.  402. 
Where  the  indictment  charged  the  defendants  with  conspiring,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  obtain  from 
A.  divers  large  sums  of  money,  and  to  cheat  and  defraud  him  thereof, 
it  was  held,  tnat  the  ffist  of  tJie  offence  being  the  conspiracy,  it  was 
quite  suiEcient  only  to  state  that  &ct  and  its  object,  ana  that  it  was 
not  necessary  to  set  out  the  specific  pretences;  Bayley,  J.,  said  that 
when  parties  had  once  agreed  to  cheat  a  particular  person  of  his 
money,  although  they  might  not  then  have  fixed  on  any  means  for 
the  purpose,  the  offence  of  the  conspiracy  was  complete.  B.  v.  Gill, 
2  Barn.  &  Aid.  204.  In  B.  t;.  Parker,  3  Q.  B.  292,  Williams,  J.,  said, 
*^  It  has  been  always  thought,  that  in  B.  v.  Gill  the  extreme  of  laxity- 
was  allowed."  But  in  Sydserff  t?.  B.,  11  Q.  B.  246,  63  E.  C.  L.,  an 
indictment  charging  that  the  defendants  "  unlawfully,  fraudulently,  and 
deceitfully,  did  conspire,  combine,  confederate,  and  i^rtee  together  to 
cheat  and  defraud"  the  prosecutor  "  of  his  gcfbds  and  diattels,"  was 
held  good  on  writ  of  error ;  and  the  court  in  giving  judgment  expressly 
upheld  the  decision  in  B.  v.  Gill.  See  upon  this  point  King  v,  B.,  in 
error,  7  Q.  B.  782,  53  E.  C.  L.;  14  L.  J.,  M.  C.  172;  B.  v.  Bow- 
land,  2  Den.  C.  C.  B.  364 ;  21  L.  J.,  M.  C.  81 ;  and  Latham  v.  R., 
9  Cox,  C.  C.  516;  5  B.  &  S.  635, 117  E.  C.  L.;  33  L.  J.,  M.  C.  197. 
When  the  combination  becomes  ill^al  from  the  means  used,  the  ille* 
gality  must  be  explained  by  proper  statements,  and  established  by 
proof;  as  in  the  cases  already  referred  to  of  conspiracies  to  marry  paa- 
pers.     3  Buss.  Cri.  5th  ed.  692 ;  see  ante,  p.  428.^ 

^  Though  nsual  to  do  so,  it  is  not  Qeoeesary.  to  set  forth  the  overt  act    People  «. 
Mather,  4  Wend.  229.    In  a  charge  for  a  oonfl{iiracy,  if  the  act  to  be  done  ia  in  uNlf 
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An  indictment  charged  in  the  first  count,  that  the  defendants 
♦unlawfully  conspired  to  defraud  divers  persons  who  should  rutAOA 
bargain  with  them  for  the  sale  of  merchanaise,  of  great  quanti-  *- 
ties  of  such  merchandise,  without  paying  for  tlie  same,  with  intent  to 
obtain  to  themselves  money  and  other  profit.  The  second  count  charged 
that  two  of  the  defendants,  being  in  partnership  in  trade,  and  being  in^ 
dcbted  to  divers  persons,  unlawfully  conspired  to  defraud  the  said  cre- 
ditors of  payment  of  their  debts,  ana  that  they  and  the  other  defendant, 
in  pursuance  of  the  said  conspiracy,  falsely  and  wickedly  made  a  frau- 
dulent deed  of  bargain  and  sale  of  the  stock  in  trade  of  the  partnership 
for  fraudulent  consideration,  with  intent  thereby  to  obtain  to  them- 
selves money  and  other  emoluments,  to  the  great  damage  of  the  said 
creditors.  Held,  1.  That  the  first  count  was  not  bad  ror  omitting  to 
state  the  names  of  the  persons  intended  to  be  defrauded,  as  it  could  not 
be  known  who  might  fall  into  the  snare ;  but  that  the  count  was  bad 
for  not  showing  by  what  means  they  were  to  be  defrauded.  2.  That 
the  second  count  was  bad  for  not  ailing  fiicts  to  show  in  what  man- 
ner the  deed  of  sale  was  fraudulent  Feck  v.  R.,  9  A.  &  E.  686,  36  E. 
C.  L.    See,  also,  Wright  v.  R,  14  Q.  B.  148,  68  E.  C.  L. 

An  indictment  chained  that  A.  and  B.  conspired  by  Mse  pretences 
and  subtle  means  and  devices,  to  obtain  from  F.  divers  large  sums  of 
money,  of  the  moneys  ,of  F.,  and  to  cheat  and  defraud  him  thereof. 
The  means  of  the  conspiracy  were  not  further  stated.  It  was,  however, 
held  that  this  was  sufficient,  and  that  the  indictment  was  sustained  by 
proof  that  A.  and  B.  conspired  to  make  a  representation,  knowing  it 
to  be  false,  that  certain  horses  were  the  property  of  a  private  person, 
and  not  of  a  horse  dealer,  thereby  inducing  F.  to  buy  them.  R.  r. 
Kendrick,  6  Q.  B.  49,  48  E.  C.  L.;  overruling  R.  v.  Pywell,  1  Starfc. 
402,  ante,  p.  427.  See,  also,  R.  v.  Blake,  6  Q.  B.  126,  51  E.  C.  L., 
and  R.  v.  Rowland,  2  Den.  C.  C.  R.  364 ;  21  L.  J.,  M.  C.  81. 

Where  an  indictment  charged  that  the  defendants  conspired  by 
fidse  pretences  to  obtain  from  persons  named  divers  goods  and  mer- 
chanaise,  and  to  cheat  and  defraud  them  of  the  said  goods  and  mer- 
chandise, and  in  pursuance  of  the  conspiracy,  did  by  false  pretences 
(which  were  stated^  obtain  from  them  tne  goods,  etc,  aforesaid,  and 
aid  cheat  and  defraud  them  thereof,  to  the  damage  of  the  persons 
named, — ^it  was  held  bad  in  arrest  of  judgment  in  not  stating  whose 
the  goods,  etc,  were.  R  v.  Parker,  3  Q.  B.  292,  43  E.  C.  L.  The 
defendants  A.  and  B.  were  indicted  for  conspiring  to  extort  money 
from  the  prosecutor,  by  charging  him  with  forging  a  certain  cheque 
for  178/. ;  the  indictment  set  forth  a  letter  from  one  of  the  conspirators 
to  the  prosecutor,  referring  to  the  check,  and  conversations  were 
proved,  relating  to  it.  Sudi  a  document  was,  in  &ct,  in  existence,  but 
it  was  not  produced  by  the  prosecutor  at  the  trial,  and  such  production 
was  held  to  be  unnecessary ;  for  it  might  have  been  that  the  existence 

illegal,  the  indictment  need  not  set  forth  the  means  by  which  it  was  to  he  aooom- 
pli^ed.    If  the  act  to  be  done  is  not  in  itself  onlawfhl,  bat  becomes  so  from  the  par- 
poses  for  which  and  the  means  by  which  it  is  to  be  done,  the  indictment  must  set  oat 
coongh  to  show  the  illegality.    State  «.  Bartlett,  30  Me.  132.    S. 
37 
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of  such  a  cheque  was  altogether  a  fitbrication.    B.  v.  Foid^  1  Nev.  & 
M.  776, 

Proof  of  tiie  means  nsed— -oumulative  instaaoes.  Upon  an  in- 
dictment charging  the  defeftidants  with  conspiring  to  cause  themselves 
to  be  believed  persons  of  considerable  property^  for  the  purpose  of  de- 
frauding tradesmen^  evidence  was  given  oi  their  having  himl  a  house 
in  a  fashionable  street,  and  represented  themselves  to  the  tradesmen 
employed  to  furnish  it  as  persons  of  large  fortune.  A  witness  was 
then  called  to  prove  that,  at  a  different  time,  they  had  made  a  similar 
representation  to  another  tradesman.  This  evidence  was  objected  to, 
on  the  ground  that  the  prosecutor  could  not  prove  various  acts  of 
*4.^51  *^^^  kind,  but  was  bound  to  select  and  confine  himself  to  one. 
-I  Lord  Ellenborough,  however,  said,  "  This  is  an  indictment  for 
a  conspiracy  to  carry  on  the  business  of  common  cheats,  and  cumula- 
tive instances  are  necessary  to  prove  the  offence.'^  R.  v.  Boberts,  1 
Campb.  399. 

Proof  of  the  object  of  the  conspiracy.  The  object  of  the  con- 
spiracy must  be  proved  as  laid  in  the  indictment.  An  indictment 
against  A.,  B.,  C,  and  D.  charged  that  they  conspired  together  to  ob- 
tain, "  viz. :  to  the  use  of  them  the  said  A.,  B.,  ana  C.  and  certain  other 
persons  to  the  jurors  unknown,'^  a  sum  of  money  for  procuring  an 
appointment  under  TOvernment.  It  appeared  that  D.,  although  the 
money  was  lodged  m  his  hands  to  be  paid  to  A«  and  B.  when  the 
appointment  was  procured,  did  not  know  that  C.  was  to  have  any 
part  of  it,  or  was  at  all  implicated  in  the  transaction.  Lord  Ellen- 
borough  said,  ^'The  question  is,  whether  the  conspiracy,  as  actually 
laid,  he  proved  by  the  evidence.  I  think  it  is  not  as  to  D.  He  la 
charged  with  conspiring  to  procure  the  appointment  through  the 
medium  of  C,  of  whose  existence,  for  aught  that  appears,  he  was 
utterly  ignorant.  Where  a  conspiracy  is  charged,  it  must  be  charged 
truly.''    R.  V.  Pollman,  2  Campb.  23a 

In  an  indictment  for  conspiring  to  defraud  D.  and  cihers,  whidi 
diarged  the  obtainii^  of  the  goods  of  D.  cmd  others,  the  word  oihen 
means  partners  of  D.,  and  evidence  of  attempts  to  defraud  persons 
not  the  partners  of  D.  is  inadmissible.  R.  v.  Steel,  2  Moo.  C.  C.  246 ; 
Carr.  &  M.  337,  41  K  C.  L. ;  R.  v.  Thompson,  16  Q.  B.  832 ;  20 
L.  J.,  M.  C.  183. 

Where  a  count  in  an  indictment  charged  several  defendants  with 
conspiring  together  to  do  several  ill^al  acts,  and  the  jury  found  one 
of  them  guilty  of  conspiring  with  some  of  the  defendants  to  do  one  of 
the  acts,  and  goaty  of  conspiring  with  othere  of  the  defendante  to  do 
another  of  the  acts,  such  finding  was  held  bad,  as  amounting  to  a  find- 
ing that  one  defendant  was  guilty  of  two  oonspiracdes,  though  the 
count  charged  only  one.  OConnell  9.  R.,  11  C.&  F.  155;  R.  v. 
Manning,  12  Q.  B.  D.  241. 

Upon  a  count  in  an  indictment  against  eight  defendants,  charging 
one  conspiracy  to  effect  certain  objects,  a  finding  that  three  of  the 
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defendants  are  guilty  generally,  that  five  of  them  are  guilty  of  con- 
spiring to  effect  some,  and  not  guilty  as  to  the  residue  of  these  objects, 
is  bad  in  law  and  repugnant ;  inasmuch  as  the  finding  that  the  three 
were  guilty  was  a  finding  that  they  were  guilty  of  conspiring  with  the 
other  five  to  effect  all  uie  objects  of  the  conspiracy,  whereas  by  the 
same  finding  it  appears  that  the  other  five  were  guilty  of  conspiring 
to  effect  only  some  of  the  objects.     Id. 

A  count  charging  the  defendants  with  conspiring  to  cause  and  pro* 
cure  divers  subjects  to  meet  together  in  large  numbers  for  the  unlawful 
and  seditious  purpose  of  obtaining,  by  means  of  the  intimidation  to  be 
thereby  caused,  and  by  means  of  the  exhibition  and  demonstration  of 
great  physical  force  at  such  meetings,  changes  in  the  government,  laws, 
and  constitutions  of  the  realm,  is  bad  ;  first,  because  ^^  intimidation  '^ 
is  not  a  technical  word,  having  a  necessary  meaning  in  a  bad  sense; 
and  secondly,  because  it  is  not  distinctly  sho>vn  what  species  of  intimi- 
dation is  intended  to  be  pix)ducGd,  or  on  whom  it  is  intended  to 
operate.     Id. 

A  conspiracy  to  enable  G.  to  obtain  goods  on  credit,  the  object  being 
that  G.  might  re-sell  them  below  their  value  to  the  conspirators,  is  in- 
dictable.   R.  V.  Orman,  14  Cox,  C.  C.  381. 

^Partioolars  of  the  conspiracy.  Where  the  counts  of  an  r^A'ia 
indictment  for  conspiracy  were  framed  in  a  general  form,  Litr-  ^ 
tledale,  J.,  (after  consulting  several  other  judges),  ordered  the  prosecu- 
tor to  furnish  the  defendants  with  a  particular  of  the  charges,  and 
that  the  particular  should  give  the  same  information  to  the  defendants 
that  would  be  given  by  a  special  count.'  But  the  learned  judge  refused 
to  compel  the  prosecutor  to  state  in  his  particular  the  specific  acts  with 
which  the  defendants  were  charged,  ana  the  times  and  places  at  which 
those  acts  were  allied  to  have  occurred.  R.  v,  Hamilton,  7  C.  &  P.  448, 
32  E.  C.  L.  See  further  as  to  particulars,  ante,  p.  194.  If  particular^ 
have  not  been  delivered  as  directed,  the  evidence  will  not  thereby  be 
excluded.    See  p.  195.    K  v.  Esdail^  1  F.  &  F.  213,  228. 

Vorm  of  indictment.  It  is  not  uncommon  to  set  out  in  the  in- 
dictment the  overt  acts  by  which  the  object  of  the  conspiracy  was 
sought  to  be  attained.  But  an  indictment  is  good  which  chai^  a 
conspiracy  to  do  an  unlawful  act  without  alleging  any  overt  acts  what- 
ever; B.  V.  Kinnersley,  Str.  193;  R.  v.  Gill,  2  B.  &  Aid.  204;  R.  v. 
Kenrick,  5  Q.  B.  49,  48  E.  C.  L.^ 

Where  the  indictment  alleged  a  conspiracy  to  fraudulently  remove 
goods  of  one  Moritz  Heymann  contrary  to  the  Debtors  Act,  he  being 
a  trader  and  liable  to  become  a  bankrupt ;  but  did  not  allege  that  the 
parties  conspired  in  contemplation  of  or  with  a  view  to  a  bankruptcy  ; 
the  court  said  that,  although  no  overt  act  was  necessary,  yet  they  were 

^  It  is  not  neoesBaiy  that  the  character  of  the  relation  hetween  the  act  and  the  con- 
spiracy should  be  detailed  in  the  indictment.  See  U.  8.  v.  Donan,  11  Blatch.  168 ; 
U.  a  V.  Ulrici,  8  Dili  532;  eonAvi,  State  v.  Ckrey,  G4  Me.  369 ;  State  «.  McKinstiy, 
60  Ind.  465;  IT.  &  V.  Cmikshank,  92  U.  a  542. 
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not  prepared  to  say  that  the  indictment  ought  not  to  have  alleged  the 
agreement  or  conspiracy  to  be  in  contemplation  of  or  with  a  view  to 
bankruptcy.  But  they  held  that  the  objection,  if  good  on  demurrery 
was  cured  by  the  verdict.  Heymann  v.  The  Queen,  L.  R.  8  Q.  B. 
102.     See  also  R.  v.  Aspinall^  supra,  p.  427,  as  to  the  last  point 

Venue.  The  gid  of  the  offence  in  conspiracy  being  the  act  of  con- 
spiring together,  and  not  the  act  done  in  pursuance  of  such  combina- 
tion, me  venue  in  principle  ought  to  be  laid  in  the  county  in  which 
the  conspiracy  took  place,  and  not  where,  in  the  result,  the  conspiracy 
was  put  into  execution.  R.  v.  Best,  1  Salk.  174;  3  Russ.  Cri.  142, 
5th  ed.,  and  see  R.  v.  Kohn,  ante,  p.  257.  But  it  has  been  said,  by 
the  Court  of  King's  Bench,  that  there  seems  to  be  no  reason  why  the 
crime  of  conspiracy,  amounting  only  to  a  misdemeanor,  ought  not  to 
be  tried  wherever  one  distinct  overt  act  of  conspiracy  was  in  fiict 
committed,  as  well  as  the  crime  of  high  treason,  in  compassing  and 
imagining  the  death  of  the  king,  or  in  conspiring  to  levy  war.  R.  v. 
Brisac,  4  Ekst,  164.  So  where  the  conspiracy,  as  against  all  the  de- 
fendante,  having  been  proved,  by  showing  a  community  of  criminal 
purpose,  and  by  the  jomt  co-operation  of  the  defendants  in  forward- 
ing the  objects  of  it  in  different  counties  and  places,  the  locality  re- 
auired  for  the  purpose  of  trial  was  held  to  be  satisfied  by  overt  acts 
one  by  some  of  the  defendants  in  the  county  where  the  trial  was  had 
in  prosecution  of  the  conspiracy.  R.  i^.  Bowes,  cited  in  R.  v.  Brisac, 
supra. 

Conapiraoy  to  murder  persona  whether  her  M^esty's  salDJects 
or  not.  By  the  24  &  25  Vict  c.  100,  s.  4,  ^^all  persons  who  shall  conspire, 
confederate,  and  agree  to  murder  any  person,  whether  he  be  a  subject 
of  her  Majesty  or  not,  and  whether  he  oe  within  the  queen's  dominions 

*4.*i71  *^^  ^^^'  *"^^  whosoever  •shall  solicit,  encourage,  persuade,  or 
-I  endeavor  to  persuade,  or  shall  propose  to  any  person  to  murder 
aay  other  person,  whether  he  be  a  subject  of  her  Majesty  or  not,  and 
whether  he  be  within  the  queen's  dominions  or  not,  shall  be  guilty  of 
a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
more  than  ten  and  not  less  three  [now  five!  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." 
The  prisoner,  who  was  editor  of  a  newspaper  with  a  circulation  of 
twelve  hundred  copies  was  convicted  of  publishing  an  article  intending 
to  encourage  and  encouraging  persons  to  commit  murder,  and  it  was 
held  that  the  conviction  was  right  althou^  the  encouragement  was  not 
addressed  to  any  person  in  particular.  R.  v.  Most,  7  Q.  B.  D.  244 ; 
50L.  J.^M.  C.  113. 
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The  law  relating  to  conspiracies  in  restraint  of  trade  is  regulated^ 
partly  by  the  common  law  and  partly  by  statutes.  Stated  broadly^ 
the  result  of  the  authorities  appears  to  be  that  at  common  law  all 
combinations  to  effect  alterations  in  the  rate  of  wages  are  illegal  con- 
spiracies^ those  only  being  excepted  which  are  protected  by  the  express 
words  of  certain  statutes.  Of  these  statutes  there  have  been  foui^ 
namely,  5  Geo.  4,  c.  96 ;  6  Geo.  4,  c.  129 ;  34  &  35  Viofc.  c  32 ;  and 
38  &  39  Vict.  c.  86 ;  which  last  is  now  in  force.  The  exceptions  made 
to  the  common  law  doctrine  by  the  6  Greo.  4,  c  129,  were  narrower 
than  those  subsequently  made,  but  certain  decisions  as  to  the  extent  of 
the  common  law  have  practi^ly  narrowed  considerably  the  import- 
ance of  the  exceptions.  The  subject  will,  accordingly,  be  treated  in 
the  following  order : — 

1.  The  conmion  law  as  to  combinations  with  relation  to  wages  as  it 
was  before  the  statute  6  Greo.  4,  c.  129. 

2.  The  decisions  as  to  the  extent  to  which  the  common  law  has 
been  modified  by  the  statute  34  &  35  Vict  c.  32. 

3.  The  statute  38  &  39  Vict  c.  86. 

Many  decisions  took  place  upon  the  statute  6  Greo.  4,  c.  129,  but  as 
they  turned  for  the  most  part  upon  the  words  of  the  Act,  which  is  now 
repealed,  they  are  here  only  referred  to.  The  principal  decisions  under 
the  repealed  statute  are  R.  v.  Rowlands,  R.  t?.  Duffield,  R,  v.  Selsby, 
R.  V.  Hewitt,  5  Cox,  C.  C.  162,  404,  436,  495 ;  Walsby  v.  Anley,  30 
L.  J.,  M.  C.  120 ;  O'Neil  v.  Longman,  32  L.  J,,  M.  Q  259 ;  Skinner 
V.  Kitch,  L.  R.  2  Q.  B.  393 ;  Wood  v.  Bowron,  Id.  21 ;  R.  v.  Shep- 
herd, 11  CJox,  C,  C.  325. 

1.  At  oommon  law.  The  common  law  appears  to  be  that  a  pur- 
pose to  raise  or  indeed  to  affect  in  any  way  the  rateof  wages,  is  one  of 
those  purjjoses  which  it  is  unlawful  for  people  to  try  to  effect  by  com- 
bination, though  they  may  lawfully  be  etfected  by  individual  efforts, 
and  that  therefore  a  combination  on  the  part  of  workmen  to  raise  their 
wages  is  an  indictable  conspiracy. 

This  doctrine  is  no  doubt  harsh,  and  its  prevalence  can  be  explained 
only  by  reference  to  the  considerations  already  stated  upon  the  law  of 
conspiracy.  It  affords  a  case  in  which  the  Judges  have  availed  them- 
selves of  tlie  po\yer  which  that  branch  of  the  law  confers  upon  them, 
of  holding  that  the  intent  to  raise  or  affect  the  rate  of  wages  artifi- 
cially is  so  mischievous  to  the  public,  that  a  combination  for  that  pur- 
pose is  a  crime.  They  were  no  doubt  countenanced  in  tliis  opinion  by 
views  of  political  economy  now  obsolete,  and  by  the  character  of  a 
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great  mass  of  I^islation  now  repealed.  The  doctrine  in  question  rests 
upon  the  following  authorities : 

In  1721,  Wise  and  several  other  journeyman  tailors  of  Cambridge 
were  indicted  for  a  conspiracy  to  raise  their  wages,  and  were  convicted. 
^ .  OQT  *I^  arrest  of  juagment  it  was  urged  that  no  crime  appeared 
-J  upon  the  &ce  of  the  indictment,  as  it  only  charged  a  oonspiracy 
and  refusal  to  work  at  so  much  per  diemy  whereas  the  defendants  were 
not  obliged  to  work  at  all  by  the  day,  but  by  the  year  by  5  Eliz.  a  4 
(repealed).  The  court  said,  "  The  indictment,  it  is  true,  sets  forth  that 
the  defendants  refused  to  work  under  the  wages  which  they  demanded; 
but  although  these  might  be  more  than  is  directed  by  the  statute,  yet 
it  is  not  for  the  refusing  to  work  but  for  conspiring  that  they  are  in- 
dicted, and  a  conspiracy  of  any  kind  is  illegal,  although  the  matter 
aljout  which  they  conspired  might  have  been  lawful  for  them  or  any 
of  them  to  do,  if  they  had  not  conspired  to  do  it"  R.  v.  Tailors  of 
Cambridge,  8  Mod.  11. 

In  1799,  two  journeymen  shoemakers  were  indicted  for  a  conspiracy 
to  raise  their  wages.  Evidence  was  given  that  a  plan  for  a  combina- 
tion of  the  journeymen  shoemakers  had  been  formed  and  printed  in 
1792,  regulating  dieir  meetings,  the  subscriptions  for  their  mutual 
support,  and  other  matters  for  their  mutual  government  in  forwarding 
their  designs.  Evidence  of  this  was  allowed  to  be  given  before  the 
defendants  were  connected  with  it,  and  it  seems  that  .upon  proof  of 
their  being  members  of  the  society  they  were  convicted.  In  the  course 
of  the  evidence  it  was  stated  that  the  aemands  of  the  journeymen  bad 
been  occasioned  by  one  of  the  masters  giving  wages  beyond  what  was 
usual  in  the  trade,  and  Lord  Kenyon  said  ^t  the  masters  should  be 
cautious  of  conducting  themselves  in  that  way,  as  they  were  as  liable 
to  an  indictment  for  conspiracy  as  the  journeymen.  K.  r.  Hammond 
and  AVelch,  2  Esp.  71 9. 

In  1783,  seven  persons  were  indicted  for  conspiring  to  impoverish 
one  Booth,  and  to  derive  and  hinder  him  from  using  and  exercising 
the  trade  of  a  tailor.  The  means  are  not  set  out  in  the  indictments 
Lord  Mansfield  said  on  delivering  judgment,  on  a  motion  in  arrest  of 
judgment,  "The  illegal  combination  is  the  gist  of  the  offence.  Per- 
sons in  possession  of  any  articles  of  trade  may  sell  them  at  such  prices 
as  they  individually  may  please,  but  if  they  confederate  and  agree  not 
to  sell  them  under  certain  prices  it  is  an  indictable  offence.''  R.  v. 
Eccles,  1  Lea.  274. 

Several  magistrates  being  indicted  for  a  conspiracy  to  pervert  the 
course  of  justice,  by  conspiring  to  produce  in  evidence  a  false  certifi- 
cate, the  nature  of  the  crime  of  conspiracy  was  much  discussed,  and  a 
great  number  of  authorities  were  cited  to  show  that  it  might  be  a  crime 
to  conspire  to  do  acts  which  if  done  by  individuals  would  be  lawful. 
In  delivering  judgment,  Grose,  J.,  said,  "  In  many  cases  an  agreement 
to  do  a  certain  thing  has  been  considered  as  the  subject  of  an  indict- 
ment for  a  conspiracy,  though  the  same  act,  if  done  separately  by  each 
individual,  without  any  agreement  among  themselves,  would  not  have 
been  illegal.     As  in  the  case  of  journeymen  conspiring  to  raise  their 
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wages :  each  may  insist  on  raising  his  wages  if  he  can^  bat  if  several 
meet  for  the  same  purpose,  it  is  iUegal,  and  the  parties. may  be  indicted 
for  a  conspiracy/'     R.  v.  Mawbey,  6  T.  R.  636. 

It  must  be  borne  in  mind  that  when  these  cases  were  decided,  a 
great  number  of  statutes^  collectively  known  as  the  combination  laws, 
were  in  force.  Many  of  them  forbad,  in  express  terms,  combi- 
nations of  workmen  in  particular  trades  to  raise  their  wages.  Oth- 
ers forbad  all  combinations  in  general  terms  and  under  severe 
penalties.  The  first  of  these  was  2  &  3  Edw.  6,  c.  16,  and  the  last 
*39  &  40  Greo.  3,  c.  106  (^repealed).  Others  again  authorized  rmAAo 
magistrates  in  quarter  sessions  to  fix  the  rate  of  wages  (see  6  •- 
'  Eliz.  c.  4,  and  1  Jac.  1,  c.  6,  repealed  statutes).  Thus  the  decisions 
above  referred  to  were  in  strict  uniformity,  at  the  time  when  they 
were  pronounced,  both  with  the  spirit  and  with  the  practice  of  the 
statute  law. 

Against  this  is  to  be  set  the  language  of  Lord  Campbell  in  Hilton 
^.  Eckeraley,  6  E.  &  B.  62,  88  E.  C.  L.  In  that  case  the  defendant 
was  sued  on  a  bond  which  he  and  seven  other  obligora  had  executed, 
by  which  tlie  obligors  agreed  to  carry  on  their  business  on  certain  terms 
which  were  said  to  be  ilL^l  and  void,  as  being  in  restraint  of  trade. 
In  giving  judgment  that  the  bond  was  void  (which  was  afterwards 
affirmed  in  the  Exchequer  Chamber),  Crompton,  J.,  referred  to  the 
language  of  Grose,  J.,  in  B.  v,  Mawbey,  mpra,  as  a  proof  that  at 
common  law  such  conditions  were  illegal.  Lord  Campbell  agreed  that 
the  bond  was  void,  but  said :  ^^  I  am  not  prepared  to  say  that  the  com- 
bination which  has  been  entered  into  between  the  parties  to  this  bond 
would  be  ill^al  at  common  law,  so  as  to  render  them  liable  to  an  in- 
dictment for  a  conspiracy.  Such  a  doctrine  may  be  deduced  from  the 
dictum  of  Grose,  J.,  in  R.  v.  Mawbey.  Other  loose  expressions  may 
be  found  in  the  books  to  the  same  effect,  and  if  the  matter  were  doubt- 
ful, an  argument  might  be  drawn  from  some  of  the  language  of  the 
statutes  respecting  combinations.  But  I  cannot  bring  myself  to  be- 
lieve, without  auuiority  much  more  cogent,  that  if  two  workmen  who 
sincerely  believe  their  wages  to  be  inadequate  should  meet  and  agree 
that  they  would  not  work  unless  their  wages  were  raised,  without  de- 
signing or  contemplating  violence  or  any  illegal  means  for  gaining 
their  oDJect,  they  would  be  guilty  of  a  misdemeanor,  and  liable  to  be 
punished  by  fine  and  imprisonment.  The  object  is  not  illegal,  and 
therefore  if  no  illegal  means  are  to  be  used,  there  is  no  indictable  con- 
spiracy. Wages  may  be  unreasonably  low  or  unreasonably  high  ;  and 
I  cannot  understand  why,  in  the  one  case,  workmen  can  be  considered 
as  guilty  of  a  crime  in  trying  by  lawful  means  to  raise  them,  or  mas- 
ters, in  the  other,  can  be  considered  guilty  of  a  crime  in  trying  by  law- 
ful means  to  lower  them." 

It  is  difficult  to  answer  this  reasoning  upon  general  grounds,  but  the 
authorities  quoted  above  appear  to  prove  that  the  opinion  of  Lord 
Campbell's  predecessora  as  to  what  sort  of  conduct  was  highly  injur- 
ious to  the  public  interests  differed  from  those  of  Lord  Campbell  him- 
self.   Surely  the  judgments  referred  to  above  are  not  adequately  de*- 
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scribed  by  the  phrase  ^^  loose  expressions/'  Of  the  four  cases  cited 
two  are  decisions  of  the  Court  of  Queen's  Bench,  directly  upon  the 
very  point  itself.  The  dicta  of  Lord  Mansfield  and  GrosCi  J.,  are 
closely  pertinent  to  the  matters  then  under  discussion,  and  are  the 
more  weighty  because  each  of  the  judges  assumes  that  the  illegality  of 
the  combinations  in  question  is  so  clear  that  it  may  be  used  as  a  proof 
of  matter  in  itself  more  obscure.  They  are  certainly  as  much  in  the 
nature  of  judgments  as  Lord  Campbell's  own  language  in  Hilton  «. 
Eckersley  ;  and  the  language  of  the  now  repealed  statute  of  6  Greo.  4, 
c.  129,  is  unintelligible  if  me  l^islature  did  not  believe,  that  the  com* 
binations  which  it  expressly  permitted  would  have  been  crimes  in  the 
absence  of  such  express  permission.  Thegenend  result  appears  to  be, 
that  all  combinations  to  effect  any  alteration  in  the  rate  of  wages  ex- 
cept those  which  were  expressly  excepted  by  6  Geo.  4,  c.  129,  ss.  4,5, 
were  indictable  conspiracies  at  common  law. 

The  result,  however,  cannot  be  r^arded  as  free  from  doubt,  and  it 
"^4411  *^^^^^  ^  difficult  to  find  a  stronger  illustration  of  the  uncer- 
^  tainty  produced  by  the  absence  of  precise  and  universally  bind- 
ing definitions  of  crimes  than  is  supplied  by  this  branch  of  the  law* 
The  whole  matter  is  discussed  in  full  detail  by  Mr.  Wright  (Law 
of  CruniBal  Conspi^cies,  pp.  43-62.^  ■'  ^        ' 

Deoiaions  as  the  effect  of  84  ft  36  Vict.  o.  82  (repealed  statute)  <m 
oommon  law.  It  must  be  borne  in  mind  that  neither  this  statute  nor 
the  statute  6  Geo.  4,  c.  129,  which  it  repealed,  did  away  with  the 
common  law  as  to  conspiring  to  coerce,  which  has  been  treated  in  two 
cases  as  a  distinct  head  of  the  offence  of  conspiracy.  The  law  upon 
this  subject  is  thus  stated  by  Bramwell,  B.,  in  K.  t^.  Druitt  and  others, 
10  Cox,  600  :  "  There  is  no  right  in  this  country  under  our  laws  so 
sacred  as  the  right  of  personal  liberty.  No  right  of  property  or  capi- 
tal, about  which  there  has  been  so  much  declamation,  is  so  sacred  or 
so  carefully  guarded  by  the  law  of  this  land  as  that  of  personal  lib- 
erty. The  jury  are  quite  aware  of  the  pains  taken  by  the  common 
law,  by  the  writ  of  habeds  corpus,  as  it  is  called,  and  supplemented 
by  statute,  to  secure  to  every  man  his  personal  freedom — ^that  he  shall 
not  be  put  to  prison  without  lawful  excuse,  and  that  if  he  is,  he  shall 
be  brought  before  a  competent  magistrate  within  a  given  time,  and  be 
set  at  liberty  or  undei^  punishment.  But  tliat  liberty  is  not  liberty 
of  the  body  only.  It  is  also  a  liberty  of  the  mind  and  will ;  and  tlie 
liberty  of  a  man^s  mind  and  will,  to  say  how  he  sliall  bestow  himself  and 
his  means,  his  talents  and  his  industry,  is  as  much  a  subject  of  the  law's 
protection  as  is  that  of  his  body.  Generally  speaking,  the  way  in 
which  people  have  endeavored  to  control  the  operation  of  the  minds 
of  men  is  by  patting  restraints  on  their  bodies,  and  therefore  we  have 
not  so  many  instances  in  which  the  liberty  of  the  mind  has  been  vindi- 
cated as  we  have  with  respect  to  the  liberty  of  the  body.  Still  if  any  set  of 
men  agree  among  themselves  to  coerce  that  liberty  of  mind  and  thought 
by  compulsion  and  restraint,  they  will  be  guilty  of  a  criminal  offence, 
namely,  that  of  conspiring  against  the  liberty  of  mind  and  freedom 
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of  Will  of  those  towards  whom  they  so  conduct  themselves/'  He  re- 
ferred to  coercion  or  compulsion — something  that  was  unpleasant  and 
annoying  to  the  mind  operated  upon  ;  and  he  laid  it  down  as  clear 
and  undoubted  law  that  if  two  or  more  persons  agreed  that  they  would 
by  such  means  co-operate  together  against  that  liberty^  they  would  be 
guilty  of  an  indictaole  offence. 

In  Reg.  V.  Bunn  and  others,  12  Cox,  C.  C.  316,  339-40,  Brett,  J., 
in  the  course  of  summing  up,  said  as  follows:  ^^Now  I  shall  first 
ask  you  this:     Was  there  an  agreement  or  combination,  which  is 

Sractically  the  same  thing,  between  the  defendants,  or  between  the 
efendants  and  others,  or  by  some  of  them,  to  force  Mr.  Trewby, 
or  the  Gras  Company,  to  conduct  the  business  of  the  company  contrary 
to  their  own  will  by  an  improper  threat,  or  improper  molestation ; 
and  I  tell  you  that  there  is  improper  molestation  if  there  is  any- 
thing done  with  an  improper  intent,  which  you  shall  think  is  an 
annoyance  or  an  unjustifiable  interference,  and  which  in  your  judg- 
ment would  liave  the  effect  of  annoying  or  interfering  with  the  minds 
of  the  persons  carrying  on  such  a  business  as  this  Gas  Company  was 
conducting.  It  is  not  necessary,  in  order  that  there  should  be  a 
conspiracy  to  molest,  that  any  one  should  be  personally  molested* 
It  is  enough  if  you  should  think  that  a  molestation  was  designed 
♦and  agreed  upon  with  an  improper  intent,  and  which  in  your  t-hlaao 
judgment  would  be  an  annoyance  and  an  unjustifiable  interfer-  ^ 
ence,  and  would  in  your  belief  be  likely  to  have  a  deterring  effect 
upon  the  minds  of  the  employers — ^that  is  to  say,  of  Mr.  Trewby  or 
the  Gas  Company.  I  tell  you  that  the  mere  fact  of  these  men  being  mem- 
bers of  a  traae  union  is  not  illegal,  and  ought  not  to  be  pressed  against 
them  in  the  least.  The  mere  fact  of  their  leaving  their  work — 
although  they  were  bound  by  contract,  and  although  they  broke 
their  contract — I  say  the  mere  fact  of  their  leaving  meir  work  and 
breaking  their  contract  is  not  a  sufficient  ground  for  you  to  find  them 
guilty  upon  this  indictment.  This  would  be  q£  no  consequence  of 
itself,  but  only  as  evidence  of  something  else.  But  if  there  was  an 
agreement  among  the  defendants  by  improper  molestation  to  control 
the  will  of  the  employers,  then  I  tell  you  that  that  would  be  an  ill^al 
conspiracy  at  common  law,  and  that  such  an  offence  is  not  abrogated 
by  the  Criminal  Law  Amendment  Act,  which  you  have  heard  referred 
to.  This  is  a  charge  of  conspiracy  at  common  law,  and  if  you  think 
that  there  was  an  agreement  and  combination  between  the  defendants, 
or  some  of  them,  and  others,  to  interfere  with  the  masters  by  molest^ 
ing  them,  so  as  to  control  their  will;  and  if  you  think  that  the  moles- 
tation which  was  so  agreed  upon  was  such  as  would  be  likely,  in  the 
minds  of  men  of  ordinary  nerve,  to  deter  them  firom  carrying  on  their 
business  according  to  their  own  Mrill,  then  I  say  this  is  an  illegal  con- 
spiracy, for  which  these  defendants  are  liabla^'  See  also  R.  v.  Hib- 
bert,  13  Cox,  C.  C.  82. 

The  above  statute  repealed  the  24  &  25  Vict  c.  100,  s.  41,  relating 
to  assaults  in  pursuance  of  any  conspiracy  to  raise  wages,  etc.,  and  the 
law  now  relating  to  such  offences  is  contained  in  38  ^  39  Vict  c  86. 
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8.  The  88  A?  89  Viot.  o.  86.  By  sect.  3  of  that  act,  an  agreement 
or  combination  by  two  or  more  persons  to  do  or  to  procnre  to  be  done 
any  act  in  contemplation  or  furtherance  of  a  trade  dispute  between 
employers  and  workmen  shall  not  be  indictable  as  a  conspiracy  if 
such  act  committed  by  one  person  would  not  be  punishable  as  a 
crime. 

Nothing  in  this  section  shall  exempt  from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  any  Act 
of  Parliament. 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  nn]a^vi1ll 
assembly,  breach  of  the  peace,  or  sedition,  or  any  offenoe  agaia^t  the 
State  or  the  Sovereign. 

A  crime  for  the  purposes  of  this  section  means  an  offenoe  punish- 
able on  indictment,  or  an  offence  which  is  punishable  on  summary  con- 
viction, and  for  the  commission  of  which  the  offender  is  liable,  under 
the  statute  making  the  offence  punishable,  to  be  imprisoned  either 
absolutely  or  at  the  discretion  of  the  Court  as  an  alternative  for  some 
other  punishment. 

Where  a  person  is  convicted  of  anj  such  agreement  or  combination 
as  aforesaid  to  do  or  procure  to  be  done  an  act  which  is  punishable 
only  on  summaiy  conviction,  and  is  sentenced  to  imprisonment,  the 
imprisonment  shall  not  exceed  three  months,  or  such  longer  time,  if 
any,  as  may  have  been  prescribed  by  the  statute  for  the  punishment 
of  the  said  act  when  committed  by  one  person. 

By  s.  4,  where  a  person  employed  by  a  municipal  authority 
♦44*^1  *^^  ^^  ^^^  company  or  contractor  upon  whom  is  imposed  by 
-I  Act  of  Parliam^it  the  duty,  or  who  have  otherwise  assumed 
the  duty  of  supplying  any  city,  borough,  town,  or  place,  or  any  part 
thereof,  with  gas  or  water,  wilfully  and  maliciously  breaks  a  contract 
of  service  wi&  that  authority  or  company  or  contractor,  knowing  or 
having  reasonable  cause  to  believe  that  the  probable  consequences  of 
his  so  doing,  either  alone  or  in  combination  with  others,  will  be  to  de- 
prive the  inhabitants  of  that  city,  borough,  town,  place,  or  part,  wholly 
or  to  a  great  extent  of  their  supply  of  gaa  or  water,  he  shall  on  con- 
viction thereof  by  a  court  of  summary  jurisdiction,  or  on  indictment 
as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not  exceed- 
ing twenty  pounds  or  to  be  imprisoned  for  a  term  not  exceeding  three 
months,  witn  or  without  hard  labor. 

Every  such  municipal  authority,  company,  or  contractor  as  is  men- 
tioned in  this  section  shall  cause  to  be  posted  up,  at  the  gasworks  or 
waterwork^,  as  the  case  may  be,  belonging  to  such  authority  or  com- 
pany or  contractor,  a  printed  copy  of  mis  section  in  some  conspicuous 
place  where  the  same  may  be  conveniently  read  by  the  persons  em- 
ployed, and  as  often  as  such  copy  becomes  defaced,  obliterated,  or  de- 
stroyed, shall  cause  it  to  be  renewed,  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor  make  defitult 
in  complying  witn  the  provisions  of  this  section  in  relation  to  such 
notice  as  aforesaid,  they  or  he  shall  incur  on  summary  conviction  a 
penalty  not  exceeding  five  pounds  for  every  day  during  which  sudi 
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default  continues,  and  every  person  who  unlawfully  injures,  defaces, 
or  covers  up  any  notice  so  posted  up  as  aforesaid  in  pursuance  of  this 
act,  shall  be  liable  on  summary  conviction  to  a  penalty  not  exceeding 
forty  shillings. 

By  s,  5,  where  any  person  wilfully  and  maliciously  breaks  a  con- 
tract of  service  or  of  hiring,  knowing  or  having  reasonable  cause  to 
believe  that  the  probable  consequences  of  his  so  doing,  either  alone  or 
in  combination  with  others,  will  be  to  endanger  human  life,  or  cause 
serious  bodily  injury,  or  to  expose  valuable  property  whether  real  or 

Personal  to  destruction  or  serious  injury,  he  shall  on  conviction  thereof 
y  a  court  of  summary  jurisdiction,  or  on  indictment  as  hereinafter 
mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  three  months, 
with  or  without  hard  labor. 

Sect.  6  relates  to  neglect  of  apprentices,  and  will  be  found,  post,  tit 
*'  Ill-treating  apprentices.'* 

By  8.  7,  every  person  who,  with  a  view  to  compel  any  other  person 
to  abstain  from  doing  or  to  do  any  act  which  such  other  person 
has  a  legal  right  to  do  or  abstain  from  doing,  wrongfully  or  without 
legal  authority: — 

(1,)  Uses  violence  to  or  intimidates  such  other  person  or  his  wife  or 
children,  or  injures  his  property  ;  or, 

(2.)  Persistently  follows  such  other  person  about  from  place  to 
place;  or, 

(3.)  Hioies  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  other  person,  or  deprives  him  of  or  hinders  him  in  the  use 
thereof;  or, 

(4.)  *  Watches  or  besets  the  house  or  other  place  where  such  other 
person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place ;  or, 

*(5.)  Follows  such  other  person  with  two  or  more  other  per-  t-^aaa 
sons  in  disorderly  manner  in  or  through  any  street  or  road,  L 
shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on 
indictment  as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term  not  ex- 
ceeding three  months,  with  or  without  hard  labor. 

Attending  at  or  near  the  house  or  place  where  a  person  resides  or 
works,  or  carries  on,  business,  or  happens  to  be,  or  the  approach  to 

*In  New  York  it  has  been  held  that  the  "Boycott"  is  a  conspiracy  in  restraint 
of  trade.  See  People  v,  Welzig,  4  N.  Y.  Crim.  Bep.  403 ;  People  v.  Kostka,  Id.  429. 
8o  also  in  Virginia,  Commonwealth  v.  Shelton  et  aL,  11  Ya.  Law  J.  324.  In  Con- 
necticut, State  V.  Qlidden,  3  N.  K  Bep.  S49 ;  s.  c.  8  Atl.  Bep.  890 ;  85  Alb.  Law  J. 
348.  In  England,  Bee.  v,  Barrett,  18  L.  B.  Jr.  430.  See  8  Crim.  Law  Mag.  674. 
On  this  subject  generaUy  see  2  Am.  &  Eng.  Encyc.  of  Law,  512 ;  21  Am.  Law  Bev.  509. 
An  interlocutory  injunction  will  not  be  granted  in  a  case  where  the  intention  of  the 
so  called  Boycott  is  in  dispute.  It  will  be  left  to  a  jury,  who  may  assess  ample  dam- 
ages. Mogul  S.  S.  Co.  V,  McGregor,  L.  B.  15  Q.  B.  Div.  476.  If  a  Society  or  Union, 
acting  in  its  asaodate  capacity,  bring  about  a^^  Strike,"  and  uphold  a  striker's  extra- 
ordinary demand,  all  who  are  in  the  Association  and  participate  in  its  action  are 
guilty.  Commonwealth  r.  Curren,  3  Pittsburg  (Pa.)  l43.  See  Old  Dominion  S.  8, 
Co.  V.  McKenna,  18  Abb.  N.  C.  (N.  Y.)  262. 
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such  house  or  plaoe  in  order  merely  to  obtain  or  communicate  infor- 
matioQ;  shall  not  be  deemed  a  watching  or  b^etting  within  the  mean- 
ing of  this  section.  As  to  this  proviso  see  R.  t?.  Bauld,  13  Cox,  C.  C* 
282,  per  Huddleston,  B. 

By  s.  9,  where  imprisonment,  or  a  penalty  of  more  than  20^.  is  im- 
posed, the  accused  may  object  to  the  jurisdiction  of  the  justices,  and 
thereupon  the  court  of  summary  jurisidiction  may  deal  with  the  case 
in  all  respects  &s  if  the  accused  were  charged  with  an  indictable  offence 
and  not  an  offence  punishable  on  summary  conviction,  and  the  offence 
may  be  prosecuted  on  indictment  accordingly. 

Sect  10  applies  the  Summary  Jurisdiction  Act  to  this  Act. 

By  s.  11,  provided,  tliat  upon  the  hearing  and  determining  of  any 
indictment  or  information  under  sections  four,  five,  and  six  of  thus 
Act,  the  respective  parties  to  the  contract  of  service,  their  husbands  or 
wives,  shall  be  deemed  and  considered  as  competent  witnesses. 

By  s.  •14,  the  expression  "  municipal  authority  "  in  this  Act  means 
any  of  the  following  authorities,  tliat  is  to  say,  the  Metropolitan  Board 
of  Works,  the  Common  Council  of  the  City  of  London,  the  Com- 
missioners of  Sewers  of  the  City  of  London,  the  to^vn  and  council  of 
any  borough  for  the  time  being  subject  to  the  5  &  6  Will.  4,  c.  76 
(see  arde,  p.  250),  and  any  Act  amending  the  same,  any  commissioners, 
trustees,  or  other  persons  invested  by  the  local  Act  of  Parliament, 
with  powers  of  improving,  cleansing,  lighting,  or  paving  any  town, 
and  any  Local  Board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament 
to  supply  the  streets  of  any  city,  borough,  town,  or  place,  or  of  any 
part  thereof,  with  gas,  or  which  is  required  by  or  in  pursuance  of  any 
general  or  local  Act  of  Parliament,  to  supply  water  on  demand  to  the 
inhabitants  of  any  city,  borough,  town,  or  place,  or  any  part  thereof, 
shall  for  the  purpose  of  this  act  be  deemed  to  be  a  municipal  authority 
or  company  or  contractor  upon  whom  is  imposed  by  Act  of  Parliament 
the  duty  of  supplying  such  city,  borough,  town,  or  place,  or  port 
thereof,  with  gas  or  water. 

By  s.  15,  the  word  "  malicioasly  ^*  used  in  reference  to  any  offence 
under  this  Act  shall  be  construed  in  the  same  manner  as  it  is  required 
by  sect.  58  of  the  Malicious  Injuries  to  Property  Act,  24  &  25  Vict 
c.  97  {arUey  p.  289),  to  be  construed  in  reference  to  any  offence  com- 
mitted under  that  act. 

By  s.  16,  nothing  in  this  Act  shall  apply  to  seamen  or  to  appren- 
tices to  the  sea  service. 
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•DEAD  BODIES.  [*445 

OFFBVGSS  BBLATZNG  TO. 

Although  larceny  cannot  be  committed  of  a  dead  body,  no  one 
having  any  ri^ht  of  property  therein,  yet  it  is  an  offence  to  remove  a 
body  without  lawful  autnority  ;  and  such  offence  is  punishable  with 
fine  and  imprisonment  as  a  misdemeanor.^    An  indictment  charged 

iirUer  alia)  that  the  prisoner,  a  certain  dead  body  of  a  person  unknown, 
ately  before  deceased,  wilfully,  unlawfully,  and  indecently  did  take 
and  carry  away,  with  intent  to  sell  and  dispose  of  the  same  for  gain 
and  profit.  It  being  evident  that  the  prisoner  had  taken  the  hodj 
from  some  burial  ground,  though  from  what  particular  place  was 
uncertain,  he  was  found  guilty  upon  this  count :  and  it  was  considered 
that  this  was  so  clearly  an  indictable  offence  that  no  case  was  reserved. 
R.  V,  Gilles,  1  Russ.  Cri.  611,  5th  ed.;  Russ.  &  Ry.  366  (n).  So  to 
take  up  a  dead  body,  even  for  the  purpose  of  dissection,  is  an  indict- 
able offence.  Where,  upon  an  indictment  for '  that  offence,  it  was 
moved  in  arrest  of  judgment,  that  the  act  was  only  one  of  ecclesiastical 
cognizance,  and  that  tne  silence  of  the  older  writers  on  crown  law 
showed  that  there  was  no  such  offence  cognizable  in  the  criminal 
courts,  the  court  said  that  common  decency  required  that  the  practice 
should  be  put  a  stop  to  ;  that  the  offence  was  cognizable  in  a  criminal 
court  as  being  highly  indecent,  and  contra  bonos  mores ;  that  the 
purpose  of  taking  up  the  body  for  dissection  did  not  make  it  less  an 
mdictable  offence,  and  that  as  it  had  been  the  r^ular  practice  at  the 
Old  Bailey  in  modern  times,  to  try  charges  of  this  nature,  the  circum- 
stance of  no  writ  of  error  having  been  brought  to  reverse  any  of  those 
judgments,  was  a  proof  of  the  universal  opinion  of  the  profession  upon 
this  subject  R.  v.  Lynn,  2  T.  R.  733 ;  1  Leach,  497 ;  see  also  R.  v. 
Cundrick,  Dowl.  &  Ry.  N.  P.  C.  13.  And  it  makes  no  difference 
what  are  the  motives  of  the  person  who  removes  the  body ;  the  offence 
being  the  removal  of  the  boay  without  lawful  authority.  See  R.  t». 
Sharpe,  Dear.  &  B.  160 ;  26  L.  J.,  M.  C.  43 ;  where  the  defendant, 
from  motives  of  filial  affection,  had  removed  the  corpse  of  his  motlier 
from  its  burying  place.  The  defendant  had  in  this  case  committed  a 
trespass  against  the  owner  of  the  soil  of  the  burying  place ;  but  qu(Bre 
whether,  if  no  such  trespass  was  committed,  the  offence  might  not  be 
still  complete. 

The  burial  of  the  dead  is  the  duty  of  every  parochial  priest  and 
minister,  and  if  he  neglect  or  refuse  to  perform  the  office,  he  may,  by 
tlie  express  words  of  canon  86,  be  suspended  by  the  ordinary  for  three 
months;  and  if  any  temporary  inconvenience  arise,  as  a  nuisance, 

^  See  Commonwealth  «.  Loning,  8  PicL  370.    & 
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from  the  n^lect  of  the  interment  of  the  corpse^  he  is  punishable  also 
by  the  temporal  courts  by  indictment  or  information.  Per  Abney,  J., 
Andrews  ».  Cawthorne,  Willes,  536.  But  see  now  the  "  Burials  Act," 
43  &  44  Vict.  c.  41,  s.  !• 

To  bury  the  dead  body  of  a  person  who  has  died  a  violent  death, 

before  the  coroner  has  sat  upon  it ^  is  punishable  as  a  misdemeanor, 

itiAAG^   '''and  the  coroner  ought  to  be  sent  for,  since  he  is  not  bound  ex 

^  officio  to  take  the  inquest  without  bein^  sent  for.     R.  v.  Clerk, 

1  Sulk.  377  ;  Anon.,  7  Mod.  10.  And  if  a  dead  body  in  a  prison  or 
other  place,  upon  which  Aa  inquest  ought  to  have  been  taken,  is  in- 
terred, or  is  suffered  to  lie  so  long  that  it  putrefies  before  the  ooroner 
has  viewed  it,  the  gaoler  or  township  shall  be  amerced.  Hawk.  P.  C 
b.  2,  c.  9,  8.  23 ;  see  also  SewelPs  I^w  of  Coroner,  p.  29. 

The  preventing  a  dead  body  from  being  interred  has  likewise  been 
considered  an  indictable  offence.  Thus  the  master  of  a  workhouse,  a 
servant,  and  another  person,  were  indicted  for  a  conspiracy  to  prevent 
the  burial  of  a  person  who  died  in  a  workhouse.     R.  v,  i  onng,  cited 

2  T.  R.  734.      Digging  up  a  disused  burial-ground  for  building 

Purposes  is  a  misdemeanor  at  common  law.  R.  v.  Jaoobson,  14  Cox, 
!.  C.  522.  To  leave  a  dead  body  exposed  in  a  highway  is  an  indict- 
able nuisance.  R.  r.  Clark,  15  Cox,  C.  C.  171,  see  pod,  iiL 
"  Nuisance." 

Provision  is  made  for  the  interment  of  dead  bodies  which  may 
happen  to  be  cast  on  shore,  by  the  48  Greo.  3,  c.  75. 

By  the  2  &  3  Will.  4,  c.  75,  s.  7,  it  is  provided  that  "it  shall  be 
lawful  for  any  executor,  or  other  party,  having  lawful  possession  of 
the  body  of  any  deceased  person,  and  not  being  an  undertaker,  or 
other  party  intrusted  with  the  body  for  the  purpose  only  of  interment, 
to  permit  the  body  of  such  deceased  person  to  undergo  anatomical 
examination,  unless  to  the  knowledge  of  such  executor  or  other  party, 
such  person  shall  have  expressed  his  desire,  either  in  writing  at  any 
time  during  his  life,  or  verbally  in  the  presence  of  two  or  more 
witnesses  miring  the  illness  whereof  he  died,  that  his  body  after 
death  might  not  undergo  such  examinotion,  or  unless  the  surviving 
husband  or  wife,  or  any  known  relative  of  the  deceased  person,  shaU 
require  the  body  to  be  interred  without  such  examination.''   Section  8 

Srovides  for  the  parly  lawiuUy  in  the  possession  of  a  dead  body 
irecting  and  permitting  anatomical  examination ;  where  ihe  deceased 
shall,  during  his  life,  have  directed  it,  "  unless  the  deceased  person's 
surviving  husband  or  wife,  or  nearest  known  relative,  or  any  one  or 
more  of  such  person's  nearest  known  relatives,  being  of  kin  in  tbe 
same  degree,  shall  require  the  body  to  be  interred  without  such  exam- 
ination.'' By  section  10,  professors  of  anatomy,  and  the  otiier 
persons  therein  described,  being  duly  licensed,  are  not  liable  to  pun- 
ishment for  having  in  their  possession  human  bodies  according  to  the 
provision  of  the  act  The  18th  section  of  this  statute  makes  offences 
against  the  act  misdemeanors,  and  subjects  offenders  to  be  punished  by 
imprisonment  not  exceeding  three  months,  or  by  fine  not  exceeding 
fifty  pounds. 
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In  R.  V.  Feist,  Dears.  &  B.  C.  C.  590 ;  27  L.  J.,  M.  C.  164,  the 
defendant  was  master  of  a  workhouse,  and  had  lawful  possession  of 
the  bodies  of  deceased  paupers.  He  was  in  the  habit  of  having  the 
appearance  of  a  ftinerai  gone  through  with  a  view  of  preventing  the 
relatives  requiring  that  the  bodies  should  be  buried  without  being 
subject  to  anatomical  examination,  and  the  jury  found  that  but  for 
that  deception  the  relatives  would  have  required  the  bodies  to  be  so 
buried.  The  bodies,  instead  of  being  buried,  as  was  supposed  by  the 
relatives,  were  delivered  to  an  hospital  for  the  purpose  of  undergoing 
anatomical  examination,  and  for  this  service  the  master  received  from 
the  hospital  a  sum  of  money.  The  prisoner  was  found  guilty  of  an 
offence  at  common  law  in  disposing  of  a  body  for  the  purpose  of  dis* 
section ;  but  the  question  was  reserved,  whether  the  defendant  was 
♦protected  by  s.  7  of  the  above  act  The  Court  of  Criminal  r*447 
Appeal  held  that  he  was,  as  the  requirement  mentioned  in  that  ^ 
section  had  not  been  actually  made.  Willes,  J.,  pointed  out  that  this 
was  an  offence  specially  provided  for  by  the  7  &  8  Vict,  c  101, 
s.  31. 

It  would  seem  that  cremation  is  ill^al.  Williams  v.  Williams,  20 
Ch.  D.  659 ;  61  L.  J.  Ch.  388.  But  Mr.  Justice  Stephen,  at  the 
Glamorganshire  assizes,  February,  1884,  charged  the  grand  junr  to 
the  contrary  effect  R.  v.  Price,  12  Q.  B.  D.  247 ;  39  L.  J.,  M.  C. 
51 ;  ^^  If  the  cremation  is  intended  to  prevent  a  coroner's  inquisition  it 
is  a  misdemeanor.  See  Beg.  t;.  Stephenson,  L.  R.  W.  N.  July  5, 1884, 
p.  160.'' 

So  much  of  the  9  Geo.  4,  c.  31,  as  relates  to  the  dissection  of  dead 
bodies  of  persons  condemned  to  death  is  repealed  by  the  2  <&  3  Will. 
4,  c.  75,  s.  7. 
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FAOS 

stealing  deer,  etc.         .       .       .       , *       448 

Power  ofdeer-keepen,  etc,  toaeizegniiB       .       •       •       .       •  448 

ABBaulting  deer-keepm  or  their  aamstants         •       •       •       •       •       449 

Stealing  deer.  The  former  statutes  with  r^ard  to  the  offence  of 
stealing  deer  are  repealed  by  the  act  of  7  <&  8  ueo.  4,  c.  27,  and  the 
law  upon  the  subject  is  now  comprised  in  the  24  &  25  Vict  c.  96. 

By  s.  12,  "whosoever  shall  unlawfiilly  and  wilftdly  course,  hunt, 
snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound, 
any  deer  kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or 
purlieu,  shall  for  every  such  offence,  on  conviction  thereof  before  a 
justice  of  the  peace,  rorfeit  and  pay  such  sum,  not  exceeding  fiAy 
pounds,  as  to  the  justice  shall  seem  meet ;  and  whosoever  having  been 
previously  convicted  of  any  offence  relating  to  deer  for  which  a  pecu- 
niary penalty  shall  have  been  imposed,  by  this  or  by  any  former  act 
of  parliament,  shall  afterwards  commit  any  of  the  offences  herein- 
before enumerated,  whether  such  second  offence  be  of  the  same  de- 
scription as  the  first  or  not,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement ;  and,  if  a  male 
^  under  the  age  of  sixteen  years,  with  or  without  whipping." 

By  s.  13,  "  whosoever  shall  unlawfully  and  wilfully  course,  hunt, 
snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound, 
any  deer  kept  or  being  in  the  inclosed  part  of  any  forest,  chase,  or 
purlieu,  or  m  any  inclosed  land  where  aeer  shall  be  usually  kept, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be^  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without'  hard  labor,  and  with  or  without 
solitary  confinement;  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping." 

The  word  "deer,"  in  this  statute,  includes  all  ages  and  both  sexes; 
"  a  fawn,"  therefore.     R.  v.  Strange,  1  Cox,  C.  C.  58. 

By  s.  14  of  the  above  statute,  suspected  persons  found  in  possession 
of  venison,  etc.,  and  not  satisfactorily  accounting  for  the  same,  arc 
rendered  liable  to  penalty  not  exceeding  20Z. 

By  s.  15,  persons  setting  snares  or  engines  for  the  purpose  of  taking 
or  killing  deer,  or  destroying  the  fences  of  land  where  deer  shall  be 
kept,  on  conviction  before  a  justice,  shall  forfeit  a  sum  not  exceeding 
201. 

Power  of  deer-keepers,  etc.,  to  seise  guns.  By  s.  16  of  the  above 
statute^  ^' if  any  person  shall  enter  into  any  forest,  chase,  or  purlieu, 
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whether  inclosed  or  not,  or  mto  any  inclosed  land  where  deer  shall  be 
usually  kepty  with  intent  unlawfiiUy  to  hunt,  course^  wound,  kill, 
♦snare,  or  carry  away  any  deer,  it  shall  be  lawful  for  every  r^^^q 
person  intrusted  with  the  care  of  such  deer,  and  for  any  of  his  ^ 
assistants,  whether  in  his  presence  or  not,  to  demand  m>m  every  such 
offender  any  gun,  fire-arms,  snare,  or  engine,  in  his  possession,  and 
any  dog  there  brought  for  hunting,  coursmg,  or  killing  deer ;  and  in 
case  such  offender  shall  not  immediately  deliver  up  the  same,  may 
seize  and  take  the  same  from  him  in  any  of  those  respective  places,  or. 
upon  pursuit  made,  in  any  other  place,  to  which  he  may  have  escaped 
therefinom,  for  the  use  of  tixe  owner  of  the  deer. 

Assaulting  deer-keepers  or  iheir  assistants.  By  the  same  section 
'^  if  any  such  offender  (vide  auprcbS  shall  imlawfully  beat  or  wound  any 
person  intrusted  with  the  care  of  the  deer,  or  any  of  his  assistants,  in 
the  execution  of  any  of  the  powers  given  by  this  act,  every  such 
offender  shall  be  gmlty  of  felony,  ana  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  haroi  labor,  and  with  or 
without  solitary  confinement;  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping." 

Pulling  a  deer-keeper  to  tne  ^und,  and  holding  him  there  while 
another  person  escapes,  is  not  a  oeating  of  the  deer-keeper  within  this 
section.  There  must  be  a  beating  in  the  popular  sense  of  the  word ; 
proof  of  a  bare  l^d  battery  only  is  insufficient.  Per  Maule^  J.,  in  B. 
V.  Hale,  2  a  &  K.  326,  61  £.  C.  L. 


38 


694  DISTUBBINa  PUBLIC  WOBSHIP<» 


*450] 


i^DISTUBBING  PUBLIC  W0B8HIP. 


Bt  the  52  Geo.  3,  c.  155  (Eu),  s.  12,  ^^  if  any  person  or  persons,  at 
any  time  after  the  passing  of  this  act,  do  and  shall  wilfidlj  and  mail* 
ciously  and  contemptuously  disquiet  or  disturb  any  meeting,  assembly, 
or  congr^ation  of  persons  assembled  for  religious  worship,  permitted 
or  authorized  by  this  act,  or  any  former  act  or  acts  of  parliament,  or 
shall  in  any  way  disturb,  molest,  or  misuse  any  preacher,  teacher,  or 
person  officiating  at  such  meeting,  assembly,  or  congregation,  or  ai^ 
person  or  persons  there  assembled,  such  person  or  persons  so  offend- 
ing, upon  proof  thereof,  before  any  justice  of  the  peace  by  two  or  more 
credible  witnesses,  shall  find  two  sureties,  to  be  bouna  by  recogni- 
zances in  the  penal  sum  of  fifty  pounds,  to  answer  such  offence,  and 
in  default  of  such  sureties  shall  be  committed  to  prison,  there  to  re- 
main till  the  next  general  or  quarter  sessions ;  and  upon  conviction  of 
the  said  offence  at  the  said  quarter  sessions,  shall  suner  the  pain  and 
penalty  of  forty  pounds.^ 

Upon  an  inoictment  found  at  the  sessions  under  the  Toleration  Act^ 

I  Will.  &  M.  c.  18,  for  disturbing  a  dissenting  congregation,  it  was 
held  that,  upon  conviction,  each  defendant  was  Uable  to  the  penalty  of 
twenty  pounds  imposed  by  that  statute.  B.  v.  Hube,  5  T.  R.  542 ; 
Peake,  N.  P.  180. 

This  offence  may  be  tried  at  the  sessions,  52  Geo.  3,  a  155,  s.  12, 
supra,  or  in  the  King's  Bench,  or  at  the  assizes,  if  removed  by  ofrtio' 
rari  from  the  sessions.  R.  v.  Hube,  9upra ;  R.  t?.  Wadley,  4  M.  & 
S.  508. 

Now,  however,  the  23  &  24  Vict,  a  32  (E.&I.),  which  abolishes 
the  jurisdiction  of  the  ecclesiastical  courts  in  cases  of  brawling,  pro- 
vides for  the  recovery  in  a  summary  manner  of  a  penalty  of  not  more 
than  five  pounds  for  any  disturbance  in  any  recogmzed  place  of  wor- 
ship whatsoever,  whether  during  the  celebration  of  divine  service  or 
not.  And  it  seems  that  any  disturbance  of  a  congregation  assembled 
according  to  law  would  be  indictable  at  common  hiw  (1  Hawk.  c.  28, 
s.  23 ;  1  Keb.  491),  more  particularly  if  arising  out  of  any  previous 
conspiracy  for  the  purpose.  See,  moreover,  1  Grab.  Grim.  Law  of 
Ireland,  294,  295. 

As  to  assaults  on  clergymen,  see  24  <&  25  Vict  c.  100,  s.  66, 
9Upra,  p.  231. 

^  Maliciously  disturbing  or  interrupting  a  lawful  aasembly,  such  as  a  meeting  of 
school  directors,  is  indictable  as  a  misdemeanor  at  common  law.  Campbell  v.  Com- 
monwealth, 59  Pa.  St.  266.   S. 

For  indictments  under  statutes  see  Commonwealth  v.  Jennings^  3  Grat  (Va.)  624; 
Kinney  v.  State,  38  Ala.  224;  Williams  v.  SUte,  3  Sneed,  (Tenn.)  313;  Wood  «.  Stata^ 

II  Tex.  App.  318;  Hollingsworthv.  State,  6  Snwaed,  (Tenn.)  618. 
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stealing  dogB.  By  the  24  &  25  Vict  o.  96,  8. 18,  '^  Whosoever 
shall  steal  any  dog  shall,  on  conviction  thereof  b^re  1^  justices  of 
the  peace,  either  hd  committed  to  the  common  gaol  or  house  of  cor* 
rection,  there  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labor,  for  any  term  not  exceeding  six  months,  or  shall  forfeit  and  pay, 
over  and  above  the  value  of  the  said  dog,  such  sum  of  money,  not 
exceeding  twenty  pounds,  as  to  the  said  justices  shall  seem  meet ;  and 
whosoever,  having  been  convicted  of  any  such  offence,  either  against 
this  or  any  former  act  of  parliament,  shall  afterwards  steal  any  doe, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  nard  labor/' 

Having  posseflsion  of  trtiolen  dogs.  By  s.  19,  ^^  Whosoever  shall 
unlawfully  have  in  his  possession  or  on  his  premises  any  stolen  dog, 
or  the  skin  of  any  stolen  dog,  knowing  such  dog  to  have  been  stolen^ 
or  such  skin  to  be  the  skin  of  a  stolen  dog,  shall,  on  conviction 
thereof  before  two  justices  of  the  peace,  be  liable  to  pay  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  such  justices  shall  seem 
meet ;  and  whosoever,  having  been  convicted  of  any  such  offence, 
either  against  this  or  any  former  act  of  parliament,  shall  afterwards 
be  guilty  of  any  such  offence  as  in  this  section  before  mentioned,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  hard  labor." 

Taking  money  to  restore  dogs.  By  s.  20,  "  Whosoever  shall  cor- 
ruptly take  any  money  or  reward,  directly  or  indirectly,  under  pre- 
tence or  upon  account  of  aiding  any  person  to  recover  any  dog  which 
shall  have  been  stolen  or  which  shall  be  in  the  possession  of  any  per- 
son not  being  the  owner  thereof,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  eighteen  months,  with  or 
without  nard  labor." 

A  dog  is  not  a  chattel  within  the  meaning  of  the  statute  relating  to 
obtaining  property  by  false  pretences ;  B.  v.  Bobinson,  1  Bell,  C.  C. 
34 ;  28  L  J.,  M.  C.  58. 
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What  building  within  the  cartilage  to  be  deemed  part  of  a  dwdling- 
house 462 

Breaking  and  entering  building  within  the  ourtilage  and  oommittii]^ 
a  felony  ..••■•••  ...  453 

Breaking  and  entering  a  houae,  warehouse,  etc,  and  oommitting  any 
felony 458 


intent  to  commit  felony 453 

Stealing  in  a  dwelling-nonse  to  the  value  of  51.         ...  45S 

Stealing  in  a  dweling-nouse  with  menaces 453 

Biotously  pulling  down  dwelling-houses 453 

Proof  of  the  breaking  and  entenuff 453 

premises  being  a  dwelling-house        •       •       •       •  453 

Proof  of  stealing  in  a  dwelline-house 453 

the  yatue  of  the  goods  stolen 454 

BuBGLABTy  or  the  offence  of  breaking  a  dwelling-honse  by  night,  has 
already  been  treated  of;  so  also  has  the  setting  fire  to  a  dwelling- 
house,  under  the  title  Arson ;  the  offence  we  are  now  to  consider  is 
breaking  and  entering  a  dwelling-house  by  day.  The  offence  was 
formerly  proyided  for  by  seyeral  statutes,  which  were  repealed  and 
consolidated  by  the  7  <&  8  Geo.  4,  c.  29.  This*  statute  is  also  repealed, 
and  the  Act  now  in  force  is  the  24  &  25  Yiot  a  96. 


What  building  within  the  ourtilage  to  be  deemed  part  of  a 
dwelling-house.  By  s.  53,  ^'  no  building  although  within  the  same 
curtilage  with  any  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  ^elling-4iouse  for  any  of  the  purposes  of 
this  act,  unless  there  shall  be  a  communication  bd;ween  such  building 
and  dwelling-house,  either  immediate,  or  by  means  of  a  coyered  and 
inclosed  passage  leading  from  the  one  to  the  other*" 

Breaking  and  entering  building  within  th»  cartilage  and  oom- 
mitting a  felony.  By  s.  55,  *^  whosoeyer  shall  break  and  enter  any 
building,  and  commit  any  felony  therein,  such  building  being  within 
the  curtilage  of  a  dwelling-house,  and  occupied  therewith,  but  not 
being  part  thereof,  according  to  die  proyisions  nereinbefore  mentioned, 
or  being  in  any  such  building  sliail  conratit  any  felony  therein,  and 
break  out  of  the  same,  shall  be  guilty  of  felony,  and  lieing  conyicted 
thereof,  shall  be  liable^  at  the  discretion  of  the  court,  to l)e  kept  ia 
penal  seryitude  for  any  term  not  exoeedin«r  fourteen  years,  and  not  less 
than  three  [now  fiyej  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  witli  or  without  hard  labor,  and  with  or  without 
solitary  confinement^ 

^AKo-]       '''Breaking  and  entering  a  house,  warehouse,  etc.,  and 
i  oommitting  any  U^fmj^    Bjr  s»  S6,  *^  whosoeyer  shall  break 
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and  enter  any  dwelling-house,  school-house,  shop,  warehouse,  or  count- 
ing-house, and  commit  any  felony  therein,  or,  being  in  any  dwelling- 
house,  school-house,  shop,  warehouse,  or  counting-house,  snail  commit 
any  felony  therein,  and  break  out  of  the  same,  shall  be  guilty  of  fel- 
ony, and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years,  and  not  less  than  three  [now  five]  years,  or  to  be  im- 

f)risoued  for  any  term  not  exceeding  two  years,  with  or  without  hard 
abor,  and  with  or  without  solitary  confinement,'' 

Breaking  and  entering  a  house,  place  of  divine  worship,  shop, 
warehouse,  etc.,  with  intent  to  commit  felony.  By  s.  57,  ^Svho- 
soever  shall  break  and  enter  any  dwelling-house,  church,  chapel,  meet- 
ing-house, or  other  place  of  divine  worship,  or  any  building  within  the 
curtilage,  school-house,  shop,  warehouse,  or  counting-house,  with  in- 
tent to  commit  any  felony  therein,  shall  be  guilty  of  felony,  and  be- 
ing convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  [now  five]  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  wim 
or  without  solitary  confinement.'' 

Stealing  in  a  dwelling-house  to  the  value  of  bL  By  s.  60, 
"  whosoever  shall  steal  in  any  dwelling-house  any  chattel,  money,  or 
valuable  security,  to  the  value  in  the  whole  of  5/.  or  more,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three  [now  five]  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement." 

Stealing  in  a  dwelling-house  with  menaces,  By  s.  61,  ^'  whoso- 
ever shall  steal  any  chattel,  money,  or  valuable  security  in  any  dwel- 
ling-house, and  shall  by  any  menace  or  threat  put  any  one  being 
therein  in  bodily  fear,  siiall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  "  to  precisely  the  same  punishment  as  in  the 
last  section* 

Biotously  pulling  down  dwelling-houses.    See  tit.  ''Riof 

Proof  of  the  breaking  and  entering.  See  tit  '^Burglary,"  mipra, 
pp.  360,  367,  386. 

Proof  of  the  premises  being  a  dwelling-house.  See  tit  '^  Bui^- 
lary,'?  p.  367,  and  tit  "Arson,"  p.  290. 

Proof  of  stealing  in  a  dweUing-house.  The  offence  of  stealing 
in  a  dwelling-house  was  held  not  to  have  been  committed  in  R.  t?. 
Campbell,  2  Lea,  564  ;  2  East,  P.  C.  644 ;  where  the  occupier  of  the 
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house  gave  the  prisoner  a  bank-note  to  get  changed,  and  which  the 
prisoner  stole.  So  when  the  prisoner  obtained  a  sum  of  money  &om  the 
prosecutor,  in  the  dwelling-house  of  the  latter,  by  ring-dropping j  this 
also  was  held  not  to  be  witfin  the  statute.  The  judges  were  of  opinion, 
*4^4l   **)^*  *^  bring  a  case  withing  the  statute,  the  property  must  be 

^  -I  under  tiie  protection  of  the  house,  deposited  there  for  safe  cus- 
tody, as  the  furniture,  money,  plate,  etc.,  kept  in  the  house,  and  not 
things  immediately  under  the  eye  or  personal  care  of  some  one  who 
happens  to  be  in  Ihe  house.  R.  v,  Owen,  2  East^  P.  C.  645 ;  2  Leach, 
572.     The  same  point  was  ruled  in  subsequent  cases. 

On  the  other  hand  it  was  held,  on  a  case  reserved,  that  stealing  in 
a  dwelling-house  to  the  value  of  5/.  by  the  owner  of  the  house  was 
within  the  repealed  statute  of  the  7  &  8  Geo.  4,  c.  29,  s.  12.  R.  v. 
Bowden,  2  Moo.  C.  C.  285. 

Where  a  loc^r  invited  the  prosecutor  to  take  part  of  his  bed,  with- 
out the  knowleage  of  his  landlord,  and  stole  his  watch  from  the  bed- 
head, it  was  held  by  the  judges  that  he  was  properly  convicted  of 
stealing  in  a  dwelling-house.  R.  v.  Taylor,  R.  &  xL  418.  So  where 
goods  were  left  by  mistake  at  a  house  in  which  the  prisoner  lodged, 
and  were  placed  in  his  room,  and  carried  away  by  him,  they  were  held 
to  be  within  the  protection  of  the  house.  R.  t?.  Carroll,  1  Moo.  C.  C. 
89.  So  if  a  man  on  going  to  bed  put  his  clothes  and  money  by  his 
bedside,  these  are  under  the  protection  of  the  dwelling-house,  and  not 
of  the  person.  R.  r.  Thomas,  Car.  Sup.  295.  So  where  a  man  went 
to  l)ed  with  a  prostitute,  having  put  his  watch  in  his  hat  on  a  table, 
and  the  woman  stole  the  watch  while  the  man  was  asleep,  Parke,  6., 
and  Patteson,  J.,  after  referring  to  R.  t7.  Taylor,  mpra^  were  of  opin- 
ion that  the  prosecutor  having  been  asleep  when  the  watdi  was  taken 
by  the  prisoner,  it  was  sufficiently  under  the  protection  of  the  house 
to  bring  it  within  the  statute.  K.  v.  Hamilton,  8  C.  &  P.  49,  34  E. 
C.  L.  It  would  appear  that  had  the  prosecutor  been  awake  instead  of 
asleep,  in  Taylor's  case,  the  property  was  sufficiently  within  his  per- 
sonal control  to  render  the  stealing  of  it  a  stealing  fi^m  the  person, 
and  that  an  indictment  under  the  above  enactment  would  not 
have  been  sustainable.  See  the  note  to  R.  v,  Hamilton,  supra,  by 
Greaves,  2  Russ.  Cri.  65  (y),  5th  ed.  855  (n).  But  where  a  person 
put  money  under  his  pillow,  and  it  was  stolen  whilst  he  was  asleep, 
this  was  held  not  a  stealing  of  money  in  the  dwelling-house  within 
the  meaning  of  the  repealed  statute,  12  Anne,  a  7.  2  Stark.  C.  P. 
467;  R.  V.  Challenor,  JDick.  Quar.  Sess.  245,  5th  ed.;  2  Russ.  Cri. 
66,  5th  ed. 

It  is  a  question  for  the  court,  and  not  for  the  juiy,  whether  goods 
are  under  the  protection  of  the  dwelling-house,  or  in  ^epersoniucare 
of  the  owner.    R.  v,  Thomas,  9upra. 

m 

Proof  of  the  value  of  the  goods  trtiolen.  It  must  appear  not  only 
that  the  goods  stolen  were  of  the  value  of  6Z.,  but  likewise  that  goods 
to  that  value  were  stolen  upon  one  occasion,  for  a  number  of  distinct 
larcenies  cannot  be  added  together  to  constitute  a  compound  statutable 
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larceay.  Where  it  appeared  that  the  prisoner  had  purlomed  his  mas- 
ter's property  to  a  very  considerable  amount,  but  it  was  not  shown 
that  he  had  ever  taken  to  the  amount  of  40^.  at  any  one  particular 
time,  upon  an  indictment  under  the  1 2  Anne,  c.  7,  the  court  held  tliat 
the  property  stolen  must  not  only  be  in  the  whole  of  such  a  value  as 
the  law  requires  to  constitute  a  capital  offence,  but  that  it  must  be 
stolen  to  tl^t  ^moynt  at  ope  apd  t]ie  same  time ;  that  a  number  of 
distinct  petty  larcenies  ^could  not  be  combined  so  as  to  constitute 
grand  lanJeny,  nor  coidd  stay  '  distinct  number  of  grand  lar- 
cenies be  added  t(^;ether,  so  a&  to  constitute  a  capital  offence.  R.  v. 
Petrie,  1  Leach,  295.  And  the  same  was  ruled  by  Ashhurst,  J.,  in  a 
♦subsequent  case.  R.  v.  Farley,  2  East,  P.  C.  740.  But  it  r*4cc 
may  vary  the  consideration,  if  the  property  of  several  per-  L 
sons  lying  together  in  one  bundle  or  chest,  or  even  in  one  house,  be 
stolen  together,  at  one  time ;  for  there  the  value  of  all  may  be  put 
together,  so  as  to  make  it  grand  larceny,  or  to  bring  it  within  a  i^tatute 
which  aggravates  the  punishment,  for  it  is  one  enture  felony.  2  East, 
P.  C.  470.  And  where,  under  the  statute  of  Anne,  the  property  was 
stolen  at  one  time  to  the  value  of  40«.,  and  a  piurt  oi  it  only,  not 
amounting  to  40^.,  was  found  upon  the  prisoner,  the  court  left  it  to 
the  jury  to  say  whether  the  prisoner  had  not  stolen  the  remainder  of 
the  property,  which  the  jury  accordingly  found.  B.  v.  Hamilton,  1 
Leach,  348 ;  2  Russ.  Cri.  67,  5th  ed. 

Where  the  prisoner,  who  was  in  prosecutor's  service,  stole  a  quan- 
tity of  lace  in  several  pieces,  which  were  not  separately  worth  dl.,  and 
brought  them  all  out  of  his  master's  house  at  one  time,  BoUand,  B., 
held  that  the  offence  was  made  out,  although  it  was  sugg^ted  that  the 
prisoner  might  have  stolen  the  lace  a  piece  at  a  time.  jR.  v.  Jones,  4 
C.  &  P.  217,  19  E.  C.  L.  The  learned  baron  mentioned  a  case  tried 
before  Garrow,  B.^  where  it  appeared  that  the  articles,  which  were 
separately  under  the  value  of  5/.,  were  in  &ct  stolen  at  different  times, 
but  were  carried  out  of  the  house  all  at  ence,  and  the  latter  learned 
judge  held,  after  much  consideration,  that  as  the  articles  were  brought 
out  of  the  house  all  together,  the  offence  (which  was  then  capital)  was 
committed. 

See  a  similar  case  as  to  injuries  to  trees,  pod,  tit.  "  Trees  and  other 
vc^table  productions." 
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Offences  at  Parliamenteiy  elections    •••••••  4S6 

Offences  at  Municipal  electionB       ••••«••  457 

Bribery  at  elections      .       .       •       .       « 457 

Personation  at  elections   .       •       • •  457 

False  dedarations  at  Sections    ••••.•••  457 

Oflbnoes  at  Parliamentary  eleotioxui.^  Bj  the  Ballot  Act,  1872 
(35  &  36  Vict  c.  33)  it  is  enacted  (s.  3)  with  respect  to  Parliamentaiy 
elections,  that  '^  Every  person  who 

(1^  "  Foi^es  or  fraudulently  defaces  or  fraudulently  destroys  any 
nomination  paper,  or  delivers  to  the  returning  officer  any  nomination 
paper  knowing  the  sam^  to  be  forged ;  or 

,  (2)  '^  Foiges  or  counterfeits  or  fraudulently  de&ces  or  fraudulently 
destroys  any  ballot  paper,  or  the  official  mark  on  any  ballot  paper ;  or 

(3)  "  Without  due  authority  supplies  any  ballot  paper  to  any  per- 
son ;  or 

(4)  ^*  Fraudulently  puts  into  any  ballot-box  any  paper  other  than  the 
ballot  paper  which  he  is  authorized  by  law  to  put  in;  or 

(6)  ''  Fraudulently  takes  out  of  the  polling  station  any  ballot  paper ; 
or 

(6)  ^Without  due  authority  destroys,  takes,  opens,  or  otherwise 
inteneres  with  any  ballot-box  or  packet  of  ballot  papers  then  in  uae 
for  the  purposes  of  the  election,  shall  be  guilty  of  a  misdemeanor,  and 
be  liable,  if  he  is  a  returning  officer  or  an  officer  or  derk  in  attendance 
at  a  polling  station,  to  imprisonment  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  if  he  is  any  other  person, 
to  imprisonment  for  any  term  not  exceeding  six  months  with  or  witii- 
out  hard  labor.  Any  attempt  to  commit  any  offence  specified  in  this 
section  shall  be  punishable  in  the  manner  in  which  the  offence  itself 
is  punishable.  In  any  indictment  or  other  prosecution  for  an  offence 
in  relation  to  the  nomination  papers,  ballot-boxes,  ballot  papers  and 
marking  instruments  at  an  election,  the  property  in  such  papers,  boxes, 
and  instruments  may  be  stated  to  be  in  the  returning  officer  at  sudi 
election,  as  well  as  the  property  in  the  counterfoils.'^ 

There  does  not  appear  to  be  any  provision  whatever  in  this  act 
which  provides  for  the  payment  of  the  expenses  of  the  prosecution 
with  respect  to  the  above  offences. 

At  the  trial  of  an  indictment  chai^ng  the  prisoner  with  having 
fraudulently  placed  papers  purporting  to  be,  but  to  his  knowledge 

^  On  a  trial  for  carrying  arms  near  an  election  poll,  where  the  defence  was  that  he 
had  been  appointed  a  special  police  officer,  and  therefore  had  a  right  to  carry  arms,  it 
was  held  that  a  period  of  five  months  since  the  i^pointment  was  made^  raised  a  pre- 
sumption that  the  emergency  had  ceased,  and  with  it  the  authority  and  immunitiea  of 
a  peace  officer.    Shell  v.  State,  4  Tex.  App.  171. 
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not  'being,  ballot  papers  in  the  ballot>-box,  the  counterfoils,  voting 
papers,  and  mark^  raster,  produced  under  order  duly  made  by 
authority  of  the  statute,  may  be  given  in  evidence,  and  the  face  of 
the  voting  papers  may  be  inspected  so  as  to  show  how  the  votes 
'^'appeared  to  have  been  given.  B.  v.  Beardsall,  1  Q.  B.  D.  r^c^rM 
452;  45  L.  J.,  M.  C.  157.  L  ^^' 

By  the  Corrupt  Practices  Prevention  Act,  1883  (46  &  47  Vict  c. 
51),  offences  at  elections  have  been  more  clearly  defined  and  extended, 
and  stringent  r^ulations  affecting  the  conduct  of  elections  have  been 
passed.  Many  of  these  offences  are  punishable  upon  summary  convic- 
tion, and  are  not  within  the  scope  oi  this  work. 

Most  of  the  offences  punishable  upon  indictment,  such  as  Corrupt 
Practices,  etc.,  etc,  will  be  found  treated  of,  antCy  tit.  "Bribery,"  and 
the  sections  relating  to  l^al  proceedings  under  the  act  are  there  set 
out.  The  offence  of  personation  at  elections  will  be  found  treated  of, 
pod,  tit.  "  False  Personation." 

By  s.  41,  sub-8.  4,  If  any  person  makes  any  agreement  or  terms, 
or  enters  into  any  undertaking  in  relation  to  the  withdrawal  of  an 
election  petition,  and  such  agreement,  terms,  or  undertaking  is  or  are 
for  the  withdrawal  of  the  election  petition  in  consideration  of  any  pay- 
ment, or  in  consideration  that  the  seat  shall  at  any  time  be  vacated,  or 
in  consideration  of  the  withdrawal  of  any  other  election  petition,  or  is 
or  are,  whether  lawful  or  unlawful,  not  mentioned  in  the  aforesaid 
affidavits  (see  the  former  part  of  the  section),  he  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  liable,  on  conviction  or  indictment,  to  im- 
prisonment for  a  term  not  exceeding  twelve  months,  and  to  a  fine  not 
exceeding  200^ 

Offences  at  mimieipal  eleotiona.  By  45  &  46  Vict.  c.  50,  s.  74, 
(1)  If  any  person  forges  or  fraudulently  defaces  6r  fraudulently  de- 
stroys any  nomination  paper,  or  delivers  to  the  town  clerk  any  forged 
nomination  paper,  knowing  it  to  be  forged,  he  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  imprisonment  for  any  term  not 
exceeding  six  months,  with  or  without  hard  labor.  (2)  An  attempt 
to  commit  any  such  offence  shall  be  punishable  as  the  offence  is 
punishable. 

Bribery  at  elections.    See  arde^  tit  ^*  Bribeiy.'' 
Personation  at  elections.    See  pod,  tit  **  False  Personation.'^ 
False  declarations  at  elections.    See  j:km<,  tit "  False  Declarations." 
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Embezsiemeat  by  elerki  or  servants  .••••••  458 

by  persons  in  the  queen's  service  or  by  the  police  459 
Venue  in  embezzlement  by  persons  in  the  queen's  service  or  by  the 

police 459 

Form  of  warrant  of  commitment  and  indictment  in  the  same  cases  •  459 
Distinct  acts  of  embezzlement  may  be  charged  in  the  same  indict- 
ment   459 

Description  of  property  in  the  indictment 460 

Where  part  of  the  property  is  to  be  returned  .        •       .       .        .  460 
Person  mdicted  for  embezzlement  not  to  be  acquitted  if  the  offence 

turn  out  to  be  larceny,  and  vice  versa  ..•••«  460 

Summary  jurisdiction  ........••  460 

Embezzlement  by  officers  of  the  banks  of  England  or  Ireland       •  461 

01  property  of  a  trade  union       .        .        *       •       •  461 

of  property  by  partners 461 

by  officers  of  savings  banks        .       .       •       •        •  461 

Embezzling  warehoused  goods 461 

Embezzlementof  naval  and  military  stores       •       .       .       .       •  461 

of  post  letters 461 

woollen,  mohair,  silk,  and  other  manufactares      •  461 

Falsification  of  accounts  . 462 

Interpretation •       •       •       •        •  462 

What  persons  are  within  the  statute 462 

General  cases 462 

Officer  not  servant •  462 

Servant  of  illegal  society 463 

Employed  for  single  act    ••••••  464 

Agent  not  servant 464 

Put  owners  and  sharers  in  profits    •        •       •        •  466 

Persons  employed  by  several       •        •       •       .       •  467 

In  whose  employment 468 

Persons  in  the  Queen's  service      .        '        •       •       .  470 

For  or  in  name  or  on  the  account  of  his  master       •  470 

Natureof  the  offence  of  embezzlement 471 

Distinction  between  larceny  and  embezzlement      •        .        *        .  472 

Proof  of  embezzlement 473 

Venue — at  what  time  the  offence  is  committed       .       •       •       •  473 

Where  a  claim  is  set  up  though  unfounded 475 

Absconding — evidence  of  embezzlement  ......  475 

Particularity  with  which  the  crime  must  be  laid  and  proved    .        .  475 

Particularsof  the  embezzlement      .        .       .        .       •       •       •  478 

Proof  of  the  thing  embezzled 478 

Proof  of  embezzlement  by  officers,  etc.,  of  the  banks  of  England  and 

Ireland ,       .       .  478 


Embezzlement  by  clerks  or  oervBnts.  By  the  24  &  25  Vict,  a  96, 
s.  68,  "  whosoever  being  a  clerk  or  servant,  or  being  employed  for  the 
*4'i9l  *P^^'T<^8®  ^^  "^  "^®  capacity  of  a  clerk  or  servant,  shall  fraud- 
J  ulently  embezzle  any  chattel,  money,  or  valuable  security, 
which  shall  be  delivered  to  or  received  or  taken  into  possession  by  him 
for  or  in  the  name  or  on  the  account  of  his  master  or  employer,  or 
anv  part  thereof,  shall  be  deemed  to  Imve  feloniously  stolen  the  same 
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finom  his  master  or  employer^  although  such  diattel,  moDcy^  and  sccoiv 
ity,  was  not  received  into  tlie  possession  of  such  master  or  employer 
otherwise  than  by  the  actual  possession  of  his  clerk^  servant,  or  other 
person  so  employed,  and  bein^  oonvicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three  [now  five]  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping/' 

SmbezBlement  by  persoxiB  in  the  queen's  service,  or  by  the  police* 

By  s.  70,  "  whosoever  being  employed  in  the  public  service  of  her 
Majesty,  or  being  a  constable  or  other  person  employed  in  the  police 
of  any  county,  city,  borough,  district,  or  place  whatsoever,  and  in 
trusted  by  virtue  of  such  employment  with  the  receipt,  custody,  man- 
agement, or  control  of  any  chattel,  money,  or  valuable  security,  shall 
embezzle  any  diattel,  money,  or  valuable  security,  which  shall  be  in- 
trusted to,  or  received,  or  taken  into  possession  by  him  by  virtue  of 
his  employment,  or  any  part  thereof,  or  in  any  manner  fraudulently 
apply  or  oispose  of  the  same,  or  any  part  thereof,  to  his  own  use  or 
benefit,  or  for  any  purpose  whatsoever,  except  for  the  public  service, 
shall  be  deemed  to  have  feloniously  stolen  the  same  from  her  Majesty, 
and  being  conWcted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen years  and  not  less  than  three  [now  five]  years^  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years.*' 

Venue  in  embesslement  by  persons  in  the  queen's  service,  or  by 
the  polioe«  By  the  same  section  every  offender  against  this  provision 
''  may  be  dealt  with,  indicted,  tried,  and  punished,  either  in  the  county 
or  place  in  which  he  shall  be  apprehended,  or  be  in  custody,  or  in 
which  he  shall  have  committed  the  offence." 

Form  of  warrant  of  commitment  and  indictment  in  the  same  cases. 
By  the  same  section,  in  every  case  of  embezzlement  under  this  section 
'^  it  shall  be  lawful  in  the  Mrarrant  of  commitment  by  the  justice  of 
ihe  peace  before  whom  the  offender  shall  be  charged,  and  in  the  in- 
dictment to  be  preferred  against  such  offender,  to  lay  the  property  of 
any  such  chattel,  money,  or  valuable  security  in  her  Majesty.'' 

Distinct  aots  of  embesslement  may  be  charged  in  the  same  indict- 
ment. By  8.  71, ''  for  preventing  difiiculties  in  the  prosecution  of 
offenders  in  any  case  of  embezzlement^  or  fraudulent  application  or 
disposition  hereinbefore  mentioned,  it  shall  be  lawful  to  chaige  in 
the  indictment  and  proceed  against  the  offender  for  any  number 
of  distinct  acts  of  embezzlement,  or  of  fraudulent  application  or 
disposition,  not  exceeding  three,  which  may  have  been  committed 
by  him  against  her  Majesty,  or  against  the  same  master  or  em- 
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plover,  within  the  spaoe  of  six  months  from  the  first  to  the  last  of 
such  acts." 

*4601  ^Description  of  property  in  the  indictment.  By  the  same 
J  section,  in  every  indictment  for  embezzlement  "  where  the  of- 
fence shall  relate  to  any  money  or  any  valuable  security  it  shall  be 
sufficient  to  all^e  the  embezzlement,  or  fraudulent  application  or  dis- 
position to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security ;  and  such  allegation,  so  far  as  r^ards  tne  descrip- 
tion of  the  property,  shall  be  sastained  if  the  offender  shall  be  proved 
to  have  embezzled,  or  fraudulently  applied  or  disposed  of,  any  amount^ 
although  the  particular  species  of  coin  or  valuaole  security  of  which 
such  amount  was  composed  shall  not  be  proved." 

Where  part  of  the  property  is  to  be  returned.  By  the  same  sec- 
tion an  indictment  for  embezzlement  of  ^'  money  "  is  declared  to  be 
sustained  against  the  prisoner  "  if  he  shall  be  proved  to  have  embez- 
zled or  fraudulently  applied  or  disposed  of,  any  piece  of  coin  or  any 
valuable  security,  or  any  portion  oi  the  value  thereof,  although  sadi 
piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in 
order  that  some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same,  or  to  some  other  person^  and  such  part  shall 
have  been  returned  accordingly." 

Persons  indicted  for  embezzlement  not  to  be  acquitted  if  the 
offence  torn  out  to  be  larceny,  and  vice  versa.  By  s.  72,  ^'  if  upon 
the  trial  of  any  person  indicted  for  embezzlement,  or  fraudulent  appli- 
cation or  disposition,  as  aforesaid,  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to  amoimt  in  law  to  lar- 
ceny, he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the 
jury  shall  be  at  liberty  to  return  as  their  verdict  that  sudi  person  is 
not  guilty  of  embezzlement,  or  fraudulent  application  or  disposition, 
but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  ser- 
vant, or  as  a  person  employed  in  the  public  service,  or  in  the  police, 
as  the  case  may  be ;  and  thereupon  such  person  shall  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  such  larceny  ;  and  if  upon  the  trial  of  any  person  in- 
dicted for  larceny  it  shall  be  proved  that  he  took  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  emoezzl^nenty 
or  fraudulent  application,  or  disposition,  as  aforesaid,  he  shall  not  by 
reason  thereof  oe  entitled  to  be  acquitted,  but  the  jury  shall  be  at 
liberty  to  return  as  their  verdict  that  sudi  person  is  not  guilty  of 
larceny,  but  is  guilty  of  embezzlement,  or  fraudulent  application,  or 
disposition,  as  the  case  may  be,  and  thereupon  such  person  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted 
upon  an  indictment  for  such  embezzlement,  fraudulent  application,  or 
disposition ;  and  no  person  so  tried  for  embezzlement,  fraudulent  ap- 
plication, or  disposition,  or  larceny  as  aforesaid,  shall  be  liable  to  be 
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afterwards  proeecuted  for  larceny^  fraudulent  application,  or  disposi- 
tion, or  embezzlement,  upon  tlie  same  facts/' 

Summary  Jurisdiction.  By  the  42  &  43  Vict  c.  49,  embezzlement 
by  a  clerk  or  servant,  where  such  clerk  or  servant  is  a  young  person 
who  consents  to  be  tried  summarily,  or  is  an  adult  plying  guilty, 
may  be  dealt  with  summarily,  and  in  the  case  of  an  adult  consenting 
where  the  value  of  the  property  does  not  exceed  408.,  may  be  dealt 
with  in  like  manner. 

"^Embezzlement  by  offloers  of  the  banks  of  England  or  r,^^/>^ 
Ireland.  By  24  &  25  Vict  c.  96,  s.  73,  "  whosoever  being  L  ^^^ 
an  officer  or  servant  of  the  governor  and  company  of  the  Bank  of  Eng- 
land, or  of  the  Bank  of  Ireland,  and  being  mtnisted  with  any  bond| 
deed,  note,  bill,  dividend  warrant,  or  warrant  for  payment  of  any  an- 
nuity or  interest,  or  money,  or  with  any  security,  money,  or  other 
effects  of  or  belonging  to  the  said  governor  and  company,  or  having 
any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant  for  payment 
of  any  annuity  or  interest  or  money,  or  any  security,  money,  or  other 
effects  of  any  other  person,  body  politic  or  corporate,  lodged  or  depos- 
ited with  the  said  governor  and  company,  or  with  him  as  an  officer  or 
servant  of  the  said  governor  and  company,  shall  secrete,  embezzle,  or 
run  away  with,  any  such  bond,  deed,  note,  bill,  dividend,  or  odier 
warrant,  security,  money,  or  other  effects,  as  aforesaid,  or  any  part 
thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  Kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  [now  five]  years,  or  to  be  im- 

i>risoned  for  any  term  not  exceeding  two  years,  witii  or  without  hard 
abor,  and  with  or  without  solitary  confinement.'' 

Embezzlement  of  property  of  a  trade  union.  See  tit  **  Lar- 
ceny." 

Embezzlement  of  property  by  partners.    See  tit.  **  Larceny.'' 

.    Embezzlement  by  ofBLcers  of  savings  banks.    See  26  &  27  Vict 
c.  87,  s.  9. 

Embezzling  warehoused  goods.  By  the  39  &  40  Vict,  a  36,  s. 
85,  it  is  enacted  that  '^  if  any  goods  shall  be  taken  out  of  any  warehouse 
without  due  entry,  the  occupier  of  such  warehouse  shall  forthwith 
pay  the  duties  due  upon  such  goods ;  and  every  person  taking  out 
any  goods  from  any  warehouse  without  payment  of  duty,  or  who 
shall  aid,  assist,  or  be  concerned  therein,  and  every  person  who  shall 
destroy  or  embezzle  any  goods  duly  warehoused,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shiul,  upon  conviction,  suffer  the 
punishment  by  law  inflicted  in  case  of  misdemeanor;  but  if  such 
person  shall  be  an  officer  of  customs  or  excise  not  acting  in  the  due 
execution  of  his  duty,  and  shall  be  prosecuted  to  conviction  by  the 
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importer^  consignee,  or  proprietor  of  such  goods,  no  duty  shall  be 
payable  for  or  in  respect  of  such  goods,  and  the  damage  occasioned 
by  such  destruction  or  embezzlement  shall,  with  the  sanction  of  the 
Commissioners  of  the  Treasury,  be  repaid  or  made  good  to  such 
importer,  consignee,  or  proprietor  by  the  Commissioners  of  Cos- 
toms." 

Embezzlement  of  naval  and  military  stores.      See  pod,   tit 

"Naval  and  Military  Stores." 

Embezzloment  of  post  lettersi    See  pad,  tit.  "Post  Office.'' 

Embezzling  woollen,  flax,  mohair,  silk,  and  other  mannfMi-i 
tores.  By  the  6  <&  7  Vict.  c.  40,  various  offences,  partaking  of  the 
nature  of  embezzlement,  are  provided  for  with  respect  to  mann&o- 
tures.     R.  v.  Edmundson,  28  L.  J.,  M.  C.  213. 

♦4621  *Pal8ifloation  of  aeeounts.  By  the  38  Vict.  c.  24,  s.  1,  "  if 
J  any  clerk,  officer,  or  servant,  or  any  person  employed  or  acdi^ 
in  the  capacity  of  a  clerk,  officer,  or  servant,  shall  wilfully  and  with 
intent  to  defraud,  destroy,  alter,  mutilate,  or  fidsify  any  book,  paper, 
writing,  valuable  security,  or  account  which  belongs  to  or  is  in  the 
possession  of  his  employer,  or  shall  wilfully  and  with  intent  to  de* 
fraud,  make  or  concur  in  making  any  false  entry  in,  or  omit  or  alter, 
or  concur  in  omitting  or  altering,  any  material  particular  from  or  in 
any  such  book,  or  any  document,  or  account,  then  in  every  such  case 
the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  be  liable 
to  be  kept  in  penal  servitude  for  a  term  not  exceeding  seven  years,  or 
to  be  imprisoned  with  or  without  hard  labor  for  any  term  not  exceed-, 
ing  two  years." 

oy  s.  2,  '^  it  shall  be  sufficient  in  any  indictment  under  this  act  to 
all^e  a  general  intent  to  defraud  without  naming  any  particular  per- 
son intended  to  be  defrauded." 

By  s.  3,  this  act  is  to  be  read  as  one  with  the  24  &  26  Vict.  c.  96. 

Interpretation.  As  to  the  meaning  of  the  term  ^^  valuable  seen- 
rity,"  see  24  &  25  Vict.  c.  96,  s.  1,  infra,  tit  "  Larceny." 

What  persons  are  within  the  statute.  The  question  whedier 
or  not  the  prisoner  comes  within  the  meaning  of  the  statute  must  be 
submitted  to  the  jury,  the  judge  directing  them  what  fiicts  are  sufficient 
to  determine  this  question  in  the  negative  or  affirmative.  See  R.  «• 
Negus,  L.  R.,  2  C.  C.  34;  42  L.  J.,  M.  C.  62. 

The  24  &  25  Vict  c.  96,  s.  68,  comprises  any  person  ^^  being  a  derk 
or  servant,  or  being  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant"  The  words  of  the  7  A  8  Geo.  4,  c.  29,  s.  47,  were 
the  same ;  and  under  that  statute  it  was  always  considered  that  there 
must  be  something  more  than  a  mere  casual  temporary  employm^it 
for  the  particular  occasion  when  the  offence  is  committed.     Indeed^. 
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under  that  statute  something  more  than  this  was  required^  as  will  be 
seen  presently^  p.  470. 

Cteneral  cases.  As  to  when  the  relation  which  is  required  hf  the 
statute  is  created,  it  has  been  held  that  a  female  servant  is  within  the 
statute ;  R.  t;  Smith,  Russ.  &  Ry.  267 ;  so,  likewise,  is  an  apprentice ; 
R.  V,  Mellish,  Russ.  &  Ry.  80. 

Officer  not  servant.  The  derk  or  servant  of  a  corporation,  although 
not  appointed  under  the  common  seal,  is  a  servant  within  the  statute. 
R.  r.Beacall,  1  C.  &  P.  467,  12  E.  C.  L. ;  2  Russ.  Cri.  348,  5th  ed. ; 
Williams  v,  Stott,  1  Cromp.  &  M.  689.  The  clerk  of  a  chapelry,  who  re- 
ceives the  sacrament  money,  is  not  the  servant  either  of  the  curate,  or  of 
the  chapel-wardens,  or  of  the  poor  of  the  township,  within  the  meaning 
of  the  act  R.  v.  Burton,  1  Moo.  C.  C.  237.  The  schoolmaster  of  a 
charity  was  held  not  to  be  the  servant  of  the  treasurer  or  committee* 
R.  17.  Nettleton,  1  Moo.  C.  C.  259.  A  person  was  chosen  and  sworn 
in  at  a  court  leet  held  by  a  corporation,  as  chamberlain  of  certain 
commonable  lands.  The  duties  of  the  chamberlain,  who  received  no 
remuneration,  were  to  collect  monk's  from  the  commoners  and  other 
persons  using  the  commonable  lands,  to  employ  the  moneys  so  re« 
ceived  in  keeping  the  common  in  order,  and  to  account  for  the 
balance  at  the  end  of  the  year  to  two  members  of  the  corporation. 
"^The  Court  of  Exchequer  held  that  this  person  was  not  within  Vi^iAQo 
the  statute.     Williams  v.  Stott,  nbi  supra.  ^ 

A  person  employed  by  the  overseers  of  the  poor  under  the  name  of 
their  accountant  and  treasurer  is  a  clerk  within  the  statute.  Thus, 
where  the  prisoner  had  acted  for  many  years  for  the  overseers  of  the 
parish  of  Leeds,  at  a  yearly  salary,  under  the  name  of  their  account-^ 
ant  and  treasurer,  and  as  such  had  received  and  paid  all  the  money 
receivable  or  payable  on  their  account^  rendering  to  them  a  weekly 
statement,  purporting  to  be  an  account  of  moneys  so  received  and 
paid,  he  was  hdd  to  be  rightly  convicted  of  embezzlement.  R.  v. 
Squire,  Russ.  &  Ry.  349 ;  2  Stark.  394, 3  E.  C.  L.  So  a  person  who 
acted  as  clerk  to  parish  officers  at  a  yearly  salary,  voted  by  the  vestry, 
was  convicted  of  embezzlement.  R.  v.  T^ers,  Russ.  <&  Ry.  402.  And 
an  extra  collector  of  poor-rates,  paid  out  of  the  parish  funds,  by  a 
percentage,  was  held  by  Richardson,  J.,  to  be  a  clerk  of  the  chui^h- 
wardens  and  overseers,  so  as  to  support  an  indictment  for  embezzle- 
ment. R.  V.  Ward,  (Sow.  168.  The  law  on  this  subject  is  simplified 
by  the  12  &  13  Vict  c.  103,  s.  15,  which,  after  reciting  that  difficulty 
had  arisen  in  cases  of  larceny  or  embezzlement  as  to  the  proper  de- 
scription of  the  office  of  collectors  of  poor-rates  and  assistant-over- 
seers, enacts  that  ^^  in  respect  of  any  indictment  or  other  criminal  pro- 
ceeding, every  collector  or  assistant-overseer  appointed  under  the 
authority  of  any  order  of  the  poor-law  commissioners,  or  the  poor- 
law  board,  shall  be  deemed  and  taken  to  be  the  servant  of  the  inhabi- 
tants of  the  parish  whose  money  or  other  property  he  shall  be  charged 
to  have  embezzled  or  stolen,  and  shall  be  so  described ;  and  it  shall  be 
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sufficient  to  state  any  such  money  or  property  to  belong  to  the  inhabi- 
tants of  such  parish^  without  the  names  of  any  such  inhabitants  being 
specified."  See  R.  r.  Carpenter,  L.  R,,  1  C.  C.  R.  29  ;  35  L.  J.,  M.  C. 
169?  A  similar  provision  is  contained  in  some  local  acts.  An  under- 
bailiff  of  a  county  court  is  not  the  servant  of  the  high-bailiff,  though 
employed  by  him  to  make  levies  by  virtue  of  the  processes  of  the 
court.     R.  V.  Glover,  L.  &  C.  466  ;  33  L.  J.,  M.  C.  169. 

In  R.  V.  Tongue,  30  L.  J.,  M.  C.  49,  the  secretary  of  a  money  club, 
hired  at  a  salary,  was  held  to  be  within  the  old  statute. 

The  treasurer  of  a  friendly  society  cannot  be  indicted  for  embezzle- 
ment, because  he  is  an  accountable  officer  and  not  a  servant.  By  the 
Friendly  Societies  Act,  18  &  19  Vict  c.  63  (now  repealed,  but  there 
is  a  similar  provision  in  the  38  &  3^9  Vict  c.  60,  s.  16),  the  moneys  of 
the  society  were  vested  in  trustees.  The  treasurer  received  no  salary, 
and  had  to  give  security  upon  which  the  trustees  were  empowered  to 
sue.  He  had  to  account  to  the  trustees  when  required,  and  to  pay 
over  the  balance.  R.  v.  Tyree,  L.  R.,  1  C.  C.  R.  177 ;  38  L.  J.,  M.  C. 
68. 

Sorvant  of  illegal  society.  Where  a  society,  in  consequence  of 
administering  to  its  members  an  unlawful  oath,  was  ,an  unlawfiil 
combination  and  confederacy  under  the  statutes  of  37  Greo.  3,  c.  123  ; 
39  Geo.  3,  c.  79  ;  52  Geo.  3,  c.  104 ;  and  57  Geo.  3,  a  19 ;  it  was 
held  by  Mirehouse,  C.  S.  (after  consulting  Bosanquet  and  Coleridge, 
JJ.),  that  a  person  charged  with  embezzlement  as  clerk  and  servant 
to  such  society  could  not  be  convicted.  R.  v.  Hunt,  8  C.  &  P.  642, 
34  E.  C.  L.  And  see  Milligan  v,  Wedae,  infra.  But  where  a  society  is 
legal,  though  some  of  its  rules  are  void  as  being  in  restraint  of  trade, 
*da±l  *^^  servant  of  the  society  may  be  convicted  of  embezzlement 
^'^^-l  R.  V.  Stainer,  L.  R.,  1  C.  C.  R.  230 ;  39  L.  J.,  M.  C.  64 ;  and  as 
to  trade  unions,  it  is  now  enacted  by  the  34  &  35  Vict  c  31  s.  2,  that 
the  purposes  of  any  trade  union  shall  not,  by  reason  merely  that  they 
are  m  restraint  of  trade,  be  deemed  to  be  unlawful  so  as  to  render  any 
member  of  such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise,  or  s.  3,  so  as  to  render  void  or  voidable  any 
agreement  or  trust,  and  oeepost,  tit.  "  Larceny.'* 

Employed  for  single  act.  The  prisoner  was  a  carrier  whose  only 
employment  was  to  carry  unsewed  gloves  from  a  glove  manufacturer 
at  A.  to  glove  sewers  who  resided  at  B.,  to  carry  them  back  when 
sewed,  and  to  receive  the  money  for  the  work  and  pay  it  to  the  clove 
sewers,  deducting  his  charge.  On  several  occasions  he  appropriated 
the  money  which  he  received  on  behalf  of  the  sewers.  It  was  held 
,  that  he  was  not  the  servant  of  the  sewers  so  as  to  be  guilty  of  embez* 
zlement ;  that  his  offence  was  a  breach  of  trust,  being  a  mere  bailee  of 
the  money.  R.  v.  Gibbs,  Dears.  C.  C.  446  ;  24  L.  J.,  M.  C.  63. 
Where  the  relation  of  master  and  servant  arises,  it  is  immaterial  that 
the  sum  embezzled  was  obtained  in  the  conduct  of  a  single  transaction 
out  of  the  ordinary  course  of  service.      R.  v.  Smith,  K.  &  R.  616^ 
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B.  V.  Tongae,  infra,  and  R.  v.  Spencer,  R.  &  R.  299,  and  it  is  to  be 
observed  that  the  words  "  by  virtue  of  his  employment "  are  omitted 
in  the  statute  now  in  force.  See  infray  p.  470.  JBut  where  the  pris- 
oner's real  employment  was  to  get  orders  on  commission,  and  his  em- 
ployer himseli  got  an  order  and  asked  the  prisoner  to  get  the  money 
for  that  particular  order,  which  he  did  and  appropriated  it,  Russell 
Gumey,  Recorder,  ruled  that  the  prisoner  was  a  mere  volunteer.  R.  v. 
Mayle,  11  Cox,  C.  C.  150. 

When  a  drover  keeping  cattle  for  a  farmer  at  Smithfield  was  ordered 
to  drive  the  cattle  to  a  purchaser  and  receive  the  money,  which  he 
did,  and  appropriated  it,  tne  judges  were  unanimously  of  opinion  that 
he  was  a  servant  within  the  meaning  of  the  act.  R.  v.  Hughes,  1  Moo. 

C.  C.  370.  But  in  Milligan  v.  Wedge,  12  Ad.  &  El.  737,  40  E.  C.  L., 
where  the  buyer  of  a  bullock  employed  a  licensed  drover  to  drive  it 
from  Smithfield  to  his  slaughter-house,  and  it  appeared  by  the  laws  of 
the  city  of  London  that  it  was  unlawful  to  employ  any  other  than  a 
licensed  drover,  Coleridge,  J.,  on  a'  question  raised  as  to  the  liability 
of  the  owner  of  the  bufiock  for  negligence  in  driving  it,  held  that  no 
relation  of  master  and  servant  was  created  between  him  and  the  drover. 
In  the  same  case  it  appeared  that  the  drover  had  intrusted  the  bullock 
to  the  care  of  a  boy,  not  a  licensed  drover,  and  it  was  held  that  he 
also  was  not  the  servant  of  the  owner. 

Agent  not  servant.  The  prosecutors,  who  were  manure  manufac- 
turers, engaged  the  prisoner,  who  kept  a  refreshment  house  at  B.,  to 
get  orders  which  they  supplied  from  their  stores.  The  prisoner  was 
to  collect  the  money,  ana  pay  it  at  once  to  them,  and  send  a  weekly 
account,  and  was  called  agent  for  the  B.  district.  Subsequently  the- 
prosecutors  sent  large  quantities  of  manure  to  stores  at  B.,  which 
were  under  the  control  of  the  prisoner,  who  took  them  in  his  own 
name  and  paid  the  rent.  The  prisoner  supplied  orders  from  these 
stores,  but  the  first-mentioned  mode  of  supplying  orders  was  not 
abandoned.  The  prisoner  received  a  salary  of  IZ.  per  annum  besides 
commission.  It  was  held  that  the  relation  was  one  of  principal  and 
♦agent,  and  that  the  prisoner  was  not  guilty  of  embezzlement,  r^j^/.;; 
R.  V.  Walker,  Dears.  &  B.  C.  C.  606.  L  ^^^ 

In  R.  V.  May,  1  L.  &  C.  13  ;  30  L.  J.,  M.  C.  81,  the  prosecutors 
had  told  the  prisoner  that  they  would  not  appoint  him  as  dieir  agent, 
but  that  for  all  business  he  did  for  them  they  would  pay  him  a  com- 
mission. It  does  not  appear  that  he  transacted  business  on  more  than 
two  occasions  for  the  prosecutors,  and  the  court  held  that  theprisoner 
could  not  be  oonvictea  of  embezzlement  under  the  statute.  There  was 
here,  it  is  true,  the  additional  circumstance  that,  even  if  the  prisoner 
had  been  a  clerk  or  servant,  he  was  not  employed  to  receive  money, 
and  Williams,  J.,  said,  in  R.  v.  Tite,  infra,  p.  466,  that  this  circum- 
stance influenced  his  judgment,  but  without  that  circumstance  the  case 
seems  a  dear  one. 

The  prisoner  was  a  member  of  a  friendly  society,  and  one  of  a  joint 
committee  appointed  by  his  own  and  another  society  to  manage  an  ex- 
ad 
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cursion  of  the  members  by  railway.  He  was  to  sell  the  tickets,  and 
to  pay  over  the  money  received  to  another  person,  but  he  was  to  have 
no  remuneration.  He  fraudulently  appropriated  the  money,  and  was 
held  to  be  wrongly  convicted  of  embezzlement.  The  case  of  R.  v. 
May  was  cited  for  tke  prisoner,  and  it  was  contended  that  the  prisoner 
wa^  under  no  control  and  unremunerated,  and  was  therefore  not  a  ser- 
vant. The  case  appears,  however,  to  have  been  decided  partly  upon 
the  ground  that  the  prisoner  was  a  joint  owner  of  the  tickets  ana  of 
the  money  to  arise  from  the  sale  of  them.  R.  r.  Bren,  1  L.  &  C. 
346 ;  33  L.  J.,  M.  C.  59 ;  and  in  this  view  of  the  case  the  31  & 
32  Vict.  c.  116,  s.  1,  would  apply ;  see  as  to  this  infra;  and  seepos^ 
tit.  "Larceny." 

In  R.  V.  Bowers,  L.  R.  1,  C.  C.  R  41 ;  35  L.  J.,  M.  C.  206,  how- 
ever, it  was  held  that  a  person  who  is  employed  to  get  orders  for  goods 
and  to  receive  payment  lor  them,  but  who  is  at  liberty  to  get  the  orders 
and  receive  the  money  where  and  when  he  thinks  proper,  and  to  dis- 
pose of  his  time  as  he  thinks  best,  being  paid  by  a  commission  on  the 
goods  sold,  is  not  a  clerk  or  servant.  In  that  case  the  prisoner  had 
first  received  a  salary  and  a  commission  under  a  written  agreement. 
He  then  engaged  in  trade  on  his  own  account,  and  a  subsequent  agree- 
ment  was  come  to  by  which  the  salary  w&s  stopped  and  the  commission 
continued  ;  and  it  was  said  by  the  court  that  aner  that  day  he  was  not 
under  the  daily  orders  and  control  of  his  employers.  The  above  case 
was  confirmed  in  R.  v.  N^us,  L.  R.  2  C.  C.  34 ;  42  L.  J.,  M.  C.  62; 
see  also  R  v.  Hall,  13  Cox,  C.  C.  149. 

Where  the  prosecutor  said,  ''I  paid  theprisoner  commission  but  no 
salary ;  he  was  not  obliged  to  be  at  my  office  at  any  particular  time, 
excepting  on  Friday  and  Saturday  to  account  for  what  money  he  had 
received  for  me ;  I  did  not  eive  the  prisoner  directions  to  go  to  any 
particular  place  for  orders ;  he  went  where  he  pleased,"  it  was  held 
that  he  was  not  a  clerk  or  servant  R.  v.  Marshall,  11  Cox,  C«  C* 
490,  C.  C.  R  But  where  the  prisoner  was  bound  by  the  terms  of  his 
agreement  ^^  diligently  to  employ  himself  in  going  from  town  to  town 
and  soliciting  onlers,''  he  was  ruled  by  Lush,  J.,  to  be  a  derk  or 
servant.  That  learned  judge,  in  remarkably  dear  language,  thus 
states  the  law :  '^  If  a  person  says  to  anotlier  carrying  on  an  in- 
dependent trade,  ^  If  you  get  any  orders  for  me  I  will  pay  yon  a 
commission,'  and  that  person  receives  money  and  applies  it  to  his 
own    use,  he    is    not  a  *  clerk   or   servant  f    but  if  a  man  says 


'  I  emplov  you  and  will  pay  you,  not  by  salary,  but  by  commission,' 
^Aaai  *then  the  person  employed  is  a  servant.'^    R.  v.  Turner,  11 
^^^J  Cox,  C.  C.  661. 

A  person  who  acts  as  a  traveller  for  various  mercantile  houses,  takes 
orders  and  receives  moneys  for  them,  and  is  paid  by  a  oonmiision,  is 
derk  within  the  statute.  The  prisoner  was  inmcted  n>r  embezzling  the 
property  of  his  employers,  Stanley  <&  Co.  He  was  employed  by  mem 
ana  other  houses  as  a  traveller,  to  take  orders  for  goods,  and  to  collect 
money  for  them  fix>m  their  customers.  He  did  not  live  in  the  house 
with  them.    He  was  paid  by  a  commission  of  five  per  cent,  on  all 
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goods  aold,  whether  he  reorived  the  price  or  not,  provided  they  proved 
good  debts.  He  had  also  a  oommission  upon  all  orders  that  came  by 
letter^  whether  from  him  or  not  He  was  not  employed  as  a  derk  in 
the  counting-house^  nor  in  any  other  way  than  as  aoove  stated.  Stan- 
ley &  Co.  cQd  not  allow  him  anything  for  the  expenses  of  his  journeys. 
Having  been  convicted  of  embezzling  money,  the  property  of  Stanley 
&  Co.,  the  jud^,  on  a  case  reserved,  held  the  conviction  right.  II. 
V.  Carr,  Russ.  &  Ry.  198.  This  decision  is  affirmed  by  R.  v,  Tite,  1 
L.  &  C.  29 ;  30  L.  J.,  M.  C.  142. 

Part  owners  and  sharers  in  profits.  In  R.  v.  Atkinson,  2  Moo. 
C.  C.  278,  it  was  held  that  a  clerk  to  a  joint-^tock  banking  company, 
established  under  7  Greo.  4,  c.  46,  might  be  convicted  of  embezzling 
the  money  of  the  company,  notwithstanding  that  he  was  a  share- 
holder. 

The  allowance  of  part  of  the  profit  on  the  goods  sold  will  not  pre- 
vent the  character  of  servant  from  arising.     The  prisoner  was  em- 
ployed to  take  coals  from  a  colliery  ana  sell  them,  and  bring  the 
money  to  his  employer.     The  mode  of  paying  him  was  by  allowing 
him  two-third  parts  of  the  price  for  which  he  sold  the  coal,  above 
the  price  charged  at  the  colliery.     It  was  objected  that  the  money 
was  the  joint  property  of  himself  and  his  employer ;    and  the  point 
was  reserved  for  the  judges,  who  held  that  the  prisoner  was  a  servant 
within  the  act     They  said  that  the  mode  of  paying  him  for  his  labor 
did  not  vary  the  nature  of  his  employment,  nor  make  him  less  a  ser- 
vant than  if  he  had  been  paid  a  certain  price  per  chaldron  or  per 
diem ;  and  as  to  the  price  at  which  the  coals  were  charged  at  the 
colliery  in  this  instance,  that  sum  he  received  solely  on  his  master's 
account  as  his  servant,  and  by  embezzling  it  he  became  guilty  of 
larceny  within  the  statute.     R.  v.  Hartley,  Russ.  &  Ry.  139.     See 
also  R.  V.  Wortley,  infra.    The  prisoner  was  employed  by  the  prose- 
cutors, who  were  turners,  and  was  paid  according  to  what  he  did. 
It  was  part  of  his  duty  to  receive  orders  for  jobs,  and  to  take  the 
necessary  materials  from  his  master's  stock  to  work  them  up,  to 
deliver  out  the  articles,  and  to  receive  the  money  for  them  ;  and  t^en 
his  business  was  to  deliver  the  whole  of  the  money  to  his  masters, 
and  to  receive  back,  at  the  week's  end,  a  proportion  of  it  £)r  workine 
up  the  articles.      Having  executed  an  order,  the  prisoner  received 
three  shillings,  for  which  he  did  not  account.    Seine  convicted  of 
embezzling  we  three  shillings,  a  doubt  arose  whether  uiis  was  not  a 
fraudulent   concealment  of  the  order,  and  an  embezjslement  of  the 
materials  ;  but  the  judges  held  the  conviction  right     R.  v.  Higgins, 
Russ.  &  Ry.  145.    A  partner  in  a  firm,  with  the  consent  of  the  other 
partners,  contracted  to  give  his  derk  one-third  of  his  own  share  of 
the  profits ;  it  was  held  by  Chambre,  J.,  that  he  might  be  convicted 
♦of  embezzlement.    R.  v.  Holmes,  2  Lew.  C.  C.  266.    The  r^Aa*? 
learned  judge  quoted  on  this  occasion  a  case  on  the  northern  ^ 
circuit,  before  Wood,  B.,  in  which  the  prisoner  had  be^  sent  by  one 
F.,  the  owner  of  a  coal  vessel^  with  a  cargo  of  coals.    Acoording  to 
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the  custom  of  the  trade^  F.  was  entitled  to  one-third  of  the  freight^ 
and  the  prisoner  to  two-thirds.  The  prisoner  took  the  whole  and  was 
convicted  of  embezzlement.  A  large  majority  of  the  judges  held  the 
conviction  right. 

The  prisoner  was  a  cashier  and  collector  to  commission  a^nts.  He 
was  paid  partly  by  salary  and  partly  by  a  percentage  on  the  profits, 
but  was  not  to  contribute  to  the  losses^  and  had  no  control  over  the 
management  of  the  business.  It  was  held  that  he  was  a  8er\'ant  and 
not  a  partner  as  between  himself  and  his  employers,  whatever  might 
be  the  case  as  between  himself  and  third  parties.  R.  v,  M'Donald]  1 
L.  &C.  85. 

The  prisoner  entered  into  the  following  agreement  with  the  prose- 
cutor : — "S.  W.  agrees  to  take  charge  of  the  glebe  land  of  J.  fe.  C, 
his  wife  undertaking  the  dairy,  poultry,  etc,  at  15«.  a  week  till 
Michaelmas,  1850 ;  and  afterwards  at  a  salary  of  25L  a  year,  and  a 
third  of  the  clear  annual  profit  after  all  the  expenses  of  rent  rates, 
labor,  and  interest  on  capital,  etc.,  arepaid,  on  a  &ir  valuation  made 
from  Michaelmas  to  Michaelmas.  Tnree  months'  notice  on  either 
side  to  be  given ;  at  the  expiration  of  which  time  the  cottage  to  be 
vacated  by  S.  W.,  who  occupies  it  as  bailiff  in  addition  to  his  salary." 
It  was  held  that  this  agreement  created  the  relation  of  master  and 
servant,  and  that  the  prisoner  (S.  W.)  might  be  convicted  of  embezzle- 
ment    R.  V.  Wortley,  2  Den.  C.  C.  333 ;  21  L.  J.,  M.  C.  44. 

A  member  of  a  properly  certified  friendly  society,  who  was  duly 
appointed  secretary,  receiving  k  salary  and  acting  as  treasurer  for  the 
society,  but  without  being  dected  to  that  office,  received,  as  treasurer, 
moneys  due  from  the  members,  and  eave  con^  receipts,  but  made 
&lse  entries  in  the  contribution  or  casn-book  kept  by  him  as  secretary, 
and  appropriated  the  difference«  Counsel  for  me  defence  contended 
that  it  was  a  mere  breach  of  trust.  The  prisoner  was  convicted  of 
embezzlement,  and  the  Court  for  Crown  Cases  Reserved  held  that  the 
conviction  was  right.  R.  v.  Proud,  1  L.  &  C.  971.  But  see  R.  t?. 
Marsh,  3  F.  &  F.  523  ;  and  see  also  R.  v.  Bren,  where  Martin,  B., 
said  that  in  the  case  of  R.  v.  Proud  the  property  of  the  society  was 
vested  in  trustees  (1  L.  &  C.  346,  supra^  p.  465).  Many  of  the  diflGi- 
culties  as  to  part  ownars  and  sharers  in  profits  would  now  be  avoided 
by  the  31  &  32  Vict.  e.  116,  Sw  1. 

What  persoiiB  are  within  tho  statute — ^persons  employed  by  sev- 
eral. In  R.  V.  Goodbody,  8  C.  &  P.  665,  34  K  C.  L.,  Parke,  B., 
said,  ^/ 1  am  of  opinion  that  a  man  cannot  be  the  servant  of  several 
persons  at  the  same  time,  but  is  rather  in  tl^  character  of  an  agent. 
There  is  one  case  in  which  it  has  been  held  that  a  man  may  be  servant 
of  several  at  the  same  time,  but  I  should  like  to  have  that  question 
further  considered.'^  The  question  has  been  further  considensd,  and 
the  doubt  here  expressed  no  longer  exists.  See  infra.  In  R.  v.  Leach, 
3  Stark.  70,  3  E.  C.  L^  the  prisoner  was  in  the  employment  of  B. 
and  R.  as  their  book-keeper ;  while  in  this  situation  he  received  into 
his  possession  certain  baiJc-notes^  which  were  the  private  property  of 
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B.  Being  indicted  for  embezzling  the  notes  as  the  servant  of  B.,  it 
was  objected  tlmt  he  *was  the  servant  of  the  partners  and  not  r*4gQ 
of  individuals ;  but  Bayley,  J.,  held  that  he  was  the  servant  of  L 
each,  and  the  learned  judge  referred  to  the  case  of  R.  v.  Carr,  Russ. 
&  Ry.  1 98,  where  it  was  held  that  a  traveller  employed  by  sevei-al 
houses  might  be  indicted  for  embezzlement  as  the  servant  of  any  one 
house.  In  R.  v.  Batty,  2  Moo.  C.  C.  257,  it  was  held  that  a  j>ersoa 
employed  by  A.  B.,  to  sell  goods  for  him  at  certain  wages  might  l>e 
convicted  of  embezzlement  as  the  servant  of  A.  B.,  though  at  the 
same  time  he  was  employed  by  other  persons  for  other  purposes. 

A.,  being  one  of  tne  proprietors  of  a  Hereford  ana  Birmingham 
coach,  hor^  it  from  Hereford  to  Worcester,  and  employed  the  pris- 
oner to  drive  it  when  he  did  not  drive  it  himself,  the  prisoner  taking 
all  the  gratuities.  It  was  the  prisoner's  duty  on  each  day  when  he 
drove  to  tell  the  book-keeper  at  Malvern  how  much  money  he  had 
taken,  which  the  latter  entered  in  a  book ;  and  then  handed  over  to 
the  prisoner  the  amount  he  had  himself  received.  These  two  sums  it 
was  the  duty  of  the  prisoner  to  deliver  to  A.,  who  was  accountable  to 
his  co-proprietors.  It  was  held  by  Patteson,  J.,  that  the  prisoner  by 
appropriating  the  money  was  guilty  of  embezzlement,  that  he  was 
rightly  described  as  a  servant  of  A.,  and  that  the  money  was 
properly  laid  as  the  property  of  A.  R.  v.  White,  8  C.  A  P.  742,  34 
E.  C.  L.,  2  Moo.  C.  C.  91. 

A  railway  station  was  maintained  at  the  joint  expense  of  four  com- 
panies, out  of  a  fund  contributed  by  them^in  certain  proportions ;  it 
was  under  the  general  management  of  a  committee  of  eight  persons, 
selected  from  the  directors  of  the  four  companies.  This  committee 
appointed  and  paid  all  the  officers  and  servants  of  the  station,  and, 
amongst  others,  the  prisoner,  who  was  a  delivery  clerk,  whose  duty  it 
was  to  receive  parcels  at  the  station  brought  by  trains  belonging  to 
any  of  the  four  companies,  to  deliver  them,  and  receive  the  payments 
for  carriage  and  delivery.  The  money  so  received  it  was  his  duty  to 
pay  over  to  the  cashier,  who  then  paid  it  over  to  the  respective  com- 
panies entitled  thereto.  The  prisoner  appropriated  a  part  of  the 
amount  paid  to  him  for  the  carnage  and  delivery  of  a  parcel  brought 
to  the  station  by  one  of  the  four  companies,  it  was  held  that  the 
prisoner  might  be  indicted  either  as  the  servant  of  the  four  commniec^, 
or  of  the  eight  directors  forming  the  committee.  R.  v.  Bayley,  Itears. 
&  B.  a  C.  121 ;  26  L.  J.,  M.  C.  4.  See  also  R.  v.  Oarr,  and  R.  v. 
Tite,  svpra,  p.  466. 

In  whose  employment.  Sometinies  there  is  little  doubt  that  the 
person  indicted  is  a  clerk  or  servant,  or  employed  in  that  capacity,  but 
it  is  difficult  to  say  precisely  who  his  employer  is.*  This  difficulty  has 
frequently  arisen  Mrith  respect  to  the  collectors  of  poor-rates  and  per- 
sons holding  similar  situations,  and  some  cases  on  this  subject  will  be 
found  at  p.  463 ;  but  the  12  &  13  Vict.  c.  103,  s.  15,  mpra,  p.  463, 

^  The  incorporation  of  the  company  employing  the  accused  may  be  shown  by  parol. 
State  V.  Chee^  63  Ho.  364. 
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simplifies  the  case  so  far  as  these  persons  are  conoemed.  Before  the 
passing  of  that  act,  a  collector  of  poor  and  otiier  rates  in  the  parish  of 
St  Paul,  Covent  G^arden,  was  hela  by  Vaughan  and  Patteson,  JJ.,  to 
be  rightly  described  under  a  local  act  (10  Gieo.  4,  c.  Ixviii.)  as  in  the 
employ  of  the  committee  of  management  of  the  affairs  of  the  parish, 
though  he  was  elected  by  the  vestrymen  of  the  parish.  R.  v. 
Callahan,  8  C.  &  P.  154,  34  E.  C.  L.  But  an  assistant  overseer,  ap- 
pointed and  paid  by  the  guardians  of  a  union,  was  held  not  to  be  the 
servant  of  the  overseers.  R.  v,  Townsend,  1  Den.  C.  C.  167.  On 
^Anq-]  *an  indictment  against  the  clerk  of  a  savings'  bank,  the  judges 
-I  held  that  he  was  properly  described  as  clerk  of  the  trustees, 
altliough  elected  by  the  managers.  R.  v.  Jenson,  1  Moo.  C.  C.  434. 
So  it  was  held  that  the  secretary  of  a  society  appointed  by  the  society 
generally,  might  be  described  as  the  servant  of  the  trustees.  R.  v. 
Hall,  1  Moo.  C.  C.  474.  And  the  clerk  of  a  friendly  society  may  be 
described  as  the  servant  of  the  trustees.  R.  t;.  Miller,  2  Moo.  C.  C. 
249.     See  38  &  39  Vict.  c.  60. 

In  R.  «.  Beaumont,  Dears.  C.  C.  270 ;  23  L.  J.,  M.  C.  64,  it  ap- 
peared that  one  W.  had  engaged  with  a  railway  company  to  find  horses 
and  carmen  to  deliver  the  oompany's  coals,  and  that  he  or  his  carmen 
should  deliver  to  the  company's  manager  all  the  money  received  from 
the  customers.  The  delivery  notes  were  entered  by  W.  in  his  book^ 
and  the  receipted  invoices  given  to  the  customers.  The  prisoner  >vas 
one  of  W.'s  carmen,  whose  duty  it  was  to  pay  over  directly  to  the 
manager  the  money  whiclt  he  received  from  the  customers.  No  ac- 
count of  money  so  received  and  paid  was  kept  between  W.  and  the 
company.  It  was  held  by  a  majority  of  the  Court  of  Criminal  Ap* 
peal  that  the  prisoner  was  the  servant  of  the  company  and  not  of  W., 
and  that  the  money  was  received  by  him  on  their  account  and  not  on 
the  account  of  W.,  and  that  consequently  an  indictment  against  the 
prisoner,  as  the  servant  of  W.,  for  embezzling  money  as  received  in 
that  capacity,  could  not  be  supported.  A  somewhat  similar  case  was 
that  of  R.  V.  Thorpe,  Dears.  &  B.  C.  C.  562.  There  C.  H.  was  agent 
for  a  railway  company  for  delivering  goods,  under  a  contract  very 
similar  to  the  last,  but  the  points  of  difference,  though  minute,  were 
important ;  because  here  the  court  thought  that  an  indictment  against 
the  prisoner,  as  servant  of  C.  H.,  for  embezzling  money  received  finom 
one  of  the  persrais  to  whom  goods  were  delivered  under  a  contract 
could  be  sustained.  The  chief  point  of  difference  between  the  two 
contracts  appears  to  be  that  in  the  latter  case  the  master  was  liable  to 
account  to  the  railway  company  for  the  money  received  by  his  carmen ; 
in  the  former  not 

In  R.  V.  Foulkes,  L.  R.,  2  C.  C.  150 ;  44  L.  J.,  M.  C.  65,  the 
prisoner's  &ther  was  clerk  to  a  local  board,  and  held  other  appoint- 
ments. The  prisoner  lived  with  his  fietther,  and  assisted  him  in  his 
office  and  in  ttie  business  of  the  board.  In  his  fii.ther's  absence  the 
prisoner  acted  for  him  at  the  meetings  of  the  board,  and  when  present 
he  assisted  him.  The  prisoner  was  not  appointed  or  paid  by  the  board, 
and  there  was  no  evidence  that  he  received  any  salary  fix>m  his  fiither. 
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The  board  having  oocasion  to  raise  a  loan  on  mortgage^  the  prisoner 
managed  the  business  for  his  father,  and  at  his  fath^s  office  received 
the  money  from  the  mortgagees,  and  appropriated  a  part  of  it  to  his 
own  use.  It  was  held,  tliat  there  was  evidence  that  the  prisoner  was 
a  clerk  or  servant  to  his  father,  or  employed  as  a  derk  or  servant  by 
him,  and  was  guilty  of  embezzlement. 

There  is  also  a  civil  case  which  is  frequently  referred  to  on  this 
subject.  In  Quarman  v.  Burnett,  6  M.  &  W.  499,  the  owners  of  a 
carriage  were  in  the  habit  of  hiring  horses  from  the  same  person  to 
draw  it  for  a  day  or  for  a  drive ;  the  owner  of  the  horses  provided  a 
driver,  who  was  always  the  same  person,  he  being  a  regular  coachman 
in  the  employment  of  the  owner  oi  the  horses ;  the  coachman  was  paid 
by  the  owners  of  the  carriage  a  fixed  sum  for  each  drive,  and  provided 
by  them  with  a  livery,  which  he  left  at  the  house  at  the  end  of  each 
drive.  It  was  held  that  this  coachman  was  not  the  servant  of  the 
♦owners  of  the  carriage  so  as  to  make  them  liable  for  an  injury  r^A^(\ 
caused  by  his  negligence.  L 

Upon  this  part  of  the  law  compare  also  the  cases  in  the  last  heading. 

Persons  in  the  Queen's  aervioo.  The  prisoner  was,  with  the  sanc- 
tion of  the  treasury,  employed  by  the  inspector  of  prisons,  who  was 
authorized  to  receive  the  contributions  of  parents  towards  the  main- 
tenance of  their  children  committed  to  reformatory  and  industrial 
schools,  as  his  agent,  to  collect  and  take  proceedings  for  the  recovery 
of  such  contributions  under  29  &  30  Vict.  oc.  117,  118,  which  autho- 
rizes the  appointment  of  an  agent.  While  the  prisoner  was  so  em- 
ployed he  received  and  misappropriated  moneys,  the  contributions  of 
parents,  ordered  by  ma^strates,  under  the  above  statutes,  to  be  paid 
for  the  maintenance  of  their  children  in  the  schools ;  these  moneys 
being  by  virtue  of  the  same  statutes  the  property  of  the  treasury. 
It  was  held  that  the  prisoner  was,  while  so  employed,  in  the  public 
service  of  the  Queen,  and  could  be  convicted  of  embezzlement  under 
24  &  25  Vict.  c.  96,  s.  70.    R.  v.  Graham,  13  Cox,  C.  C.  R.  57. 

For  or  in  the  name  or  on  the  aooonnt  of  his  master.  Frequently 
there  has  been  no  doubt  that  the  prisoner  is  a  clerk  or  servant,  but 
he  has  been  held  not  liable  to  be  convicted,  because  the  money  which 
he  has  appropriated  was  not  received,  in  the  words  of  the  7  &  8  Greo. 
4,  c.  29,  s.  47,  "  by  virtue  of  his  employment.'^  In  the  present  statute 
(24  &  25  Vict.  c.  96,  s.  68)  the  words  "  by  virtue  oi  his  employ- 
ment '^  are  omitted,  although  they  occur  in  section  70  with  respect  to 
persons  in  the  public  service  and  the  police.  Mr.  Greaves  says  that 
these  words  were  advisedly  omitted  in  order  to  enlarge  the  enactment, 
and  to  get  rid  of  some  of  the  following  decisions :  Greaves'  Crim. 
Stat.  p.  117.  R.  V.  Thorley,  1  Moo.  C.  C.  353.  R.  v.  Mellish,  Russ. 
'i  Ry.  80.  R.  v.  Snowley,  4  C.  &  P.  390, 19  E.  C.  L.,  per  Parke,  B. 
•-.  V.  Harris,  1  Dears.  C.  C.  334 ;  23  L.  J.,  M.  C.  110.    R  v.  Good- 

Kly,  8  C.  &  P.  666,  34  E.  C.  L.,  and  others. 

It  has,  however^  been  held  not  to  be  necessary,  even  under  the  re- 
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pealed  statute,  that  the  servant  should  have  been  acting  in  the  ordinary 
course  of  his  employment  when  he  received  the  money,  provided  that 
he  was  employed  by  his  master  to  receive  the  money  on  that  particu- 
lar occasion.  The  prisoner  was  employed  to  collect  the  tolls  at  a  par- 
ticular gate,  which  was  all  that  he  was  hired  to  do  ;  but  on  one  occa- 
sion his  master  ordered  him  to  receive  the  tolls  of  anotlicr  gate,  which 
the  prisoner  did,  and  embezzled  them.  Being  indicted  (under  the  re- 
pealed statute  39  Geo.  3,  c.  85)  for  his  embezzlement,  a  doubt  arose 
whether  it  was  by  virtue  of  his  employment,  and  the  case  was  reserved 
for  the  opinion  of  the  judges.  Abbott,  C.  J.,  Holroyd,  J.,  and  Gar- 
row,  B.,  thought  that  flie  prisoner  did  not  receive  the  money  by  virtue 
of  his  employment,  because  it  was  out  of  the  course  of  his  eraploy- 
ngient  to  receive  it.  But  Park,  Burrough,  Best,  and  Bayley,  JJ.,  and 
Hullock,  B.,  thought  other\vise ;  because,  although  out  of  the  ordinary 
course  of  the  prisoner's  employment,  yet  as,  in  the  character  of  ser- 
vant, he  had  submitted  to  be  employed  to  receive  ike  money,  the  case 
was  within  the  statute.  R.  v.  Smitn,  Kuss.  &  Ry.  516.  See  ante,  p. 
464. 

So  although  it  may  not  have  been  part  of  the  servant's  duty  to  re- 
ceive money,  in  the  capacity  in  which  he  was  originally  hired,  yet 
^ .  Y^-i  *if  he  has  been  m  the  habit  of  receiving  money  for  his  master, 
-J  he  is  within  the  statute.  Thus,  where  a  man  was  hired  as  a 
journeyman  miller,  and  not  as  a  clerk  or  accountant,  or  to  collect 
money,  but  was  in  the  habit  of  selling  small  quantities  of  meal  on 
his  master's  account,  and  of  receiving  money  for  them,  Richards,  C.  B., 
held  him  to  be  a  servant  within  the  repealed  statute  39  Geo.  3,  c.  85, 
saying  that  he  had  no  doubt  the  statute  was  intended  to  comprehend 
masters  and  servants  of  all  kinds,  whether  originally  connectea  in  any 
particular  character  and  capacity  or  not.  R.  t;.  Barker,  Dow  &  Ry. 
k  P.  C.  19.       , 

Where  the  prisoner  was  intrusted  to.  receive  from  certain  porters 
such  moneys  as  they  had  collected  from  the  customers  in  the  course  of 
the  day,  the  receiving  immediately  from  the  customers,  instead  of 
receiving  through  the  medium  of  the  porters,  was  held  such  a  receipt 
of  money  by  "  virtue  of  his  employment,"  as  the  act  was  meant  to 
protect.  R.  v.  Beechy,  Russ.  &  Ry.  319.  Upon  the  same  principle, 
where  a  person  employed  by  a  carrrer  was  directed  by  his  employer  to 
receive  a  sum  of  2L,  which  he  did  receive  and  embezzled,  on  a  case 
reserved,  the  judges  were  of  opinion  that  he  was  rightly  convicted  of 
embezzlement.  R.  v.  Spencer,  Russ.  &  Ry.  299.  So  where  a  drover 
keeping  cattle  for  a  fiirmer  at  Smithfield,  was  ordered  to  drive  the 
cattle  to  a  purchaser,  and  receive  the  money,  which  he  did,  and  em- 
bezisled  it,  the  judges  were  unanimously  of  opinion  that  the  prisoner 
was  a  servant  within  the  meaning  of  the  act,  and  that  the  conviction 
was  right  R.  v.  Hughes,  1  Moo.  C.  C.  370.  In  R.  v.  Tongue,  30 
L.  J.,  M.  C.  49,  the  Court  of  Criminal  Appeal  held,  affirming  the 
above  principle,  that  the  employment  to  receive  money  was  sufficient^ 
though  it  was  not  the  prisoners  usual  duty  to  receive  money.  And 
see  R.  V.  Hastie,  1  L.  &  C.  269;  32  L.  J.,  M.  C.  63. 


EMBEZZLEMENT.  617 

In  all  the  above  cases  the  money  was  received  **  for  or  in  the  name 
or  on  the  account  of"  the  master^  which  are  the  words  contained  in 
the  present  section^  p.  459 ;  and  although  it  is  no  longer  necessary 
to  show  that  the  money  was  received  "  by  virtue  of  the  employment, 
yet  it  is  essential  to  show  that  the  money  was  the  master's  property  ; 
and  where  a  servant,  contrary  to  express  orders,  and  not  for,  or  on 
account  of  his  master,  but  by  using  his  master's  barge  for  his  own 
advantage,  earned  money  by  a  chai^  for  freight,  it  was  held  that 
such  money  was  not  received  by  him  on  account  of  his  master,  and 
was  in  no  sense  his  master's  property,  and  therefore  he  could  not  be 
convicted  of  embezzlement  in  keeping  it.  R.  v.  CuUum,  L.  R.  2  C.  C. 
28  ;  42  L.  J.,  M.  C.  64.  In  R.  v.  Gale,  2  Q.  B.  D.  141 ;  46  L.  J., 
M.  C,  134,  the  prisoner's  duty  was  to  get  cheques  cashed  at  the  bank ; 
but  instead  of  doing  so,  he  got  a  friend  to  give  him  cash  for  two 
cheques  and  then  appropriated  the  money.  He  was  charged  with  em- 
bezzlement, not  of  the  cheques,  but  of  the  mon^,  and  it  was  held  that 
he  liad  received  the  money  for  and  on  account  of  his  master.  In  R.  v. 
Read,  3  Q.  B.  D.  131 ;  47  L.  J.,  M.  C.  50,  a  gamekeeper  killed  rab- 
bits on  his  master's  land  without  authority,  and  sold  them ;  it  was 
held  that  he  did  not  receive  them  ^'for  or  on  account  of  his  master." 
See  this  case  next  page.^ 

Nature  of  the  offence  of  embeislement.  Embezzlement  is  only  a 
species  of  larceny.  It  is  in  every  respect  a  precisely  similar  crime  to 
that  which  is  committed  by  a  servant  who  receives  property  from  his 
master,  and  appropriates  it.  This  is  larceny,  because  the  possession  of 
*the  master  continues  in  law  until  the  wrongful  appropriation  r^Ajo 
by  the  servant  takes  place.  The  case  whioi  was  hela  not  to  ^ 
be  larceny  was  that  of  a  banker's  clerk  who  received  money  from  a 
customer  and  appropriated  it,  and  the  reason  given  was  that,  as  the 
employer  had  never  had  possession  of  the  money,  he  had  never  been 
wronijfully  deprived  of  tne  possession  of  it,  which  was  a  necessary 
ingredient  in  the  crime  of  larceny.  R.  r.  Bazeley,  2  East,  P.  C.  571. 
The  effect  of  the  repealed  statute  39  Qeo.  3,  c.  85,  which  was  passed 
in  consequence  of  this  decision,  was  to  make  the  master's  possession 
commence  from  the  moment  that  his  property  came  into  the  servant's 
hands,  and  see  now  the  present  statute,  s.  68,  supray  p.  458.  In  R.  t;. 
Read,  3  Q.  B.  D.  131 ;  47  L.  J.,  M.  C.  50,  where  a  gamekeeper 
wrongfully  captured  and  killed  wild  rabbits  in  his  master's  woods,  and 
sold  them,  it  was  attempted  to  bring  the  offence  within  the  embezzle- 
ment statute,  but  the  Court  of  Crown  Cases  Reserved,  held  that  tlie 
rabbits  could  not  be  said  to  have  been  taken  into  possession  by  him 
"  on  account  of  his  master,"  within  24  &  25  Vict  c.  96,  s.  68.  The 
argument  of  counsel  turned  principally  upon  the  question  whether  the 
\  master  had  ever  had  possession  of  the  rabbits. 

'  So  where  one  is  employed  to  sell  upon  commission,  the  money  received  therefor  is 
not  ''on  account  of  his  master/'  and  he  cannot  be  convicted  of  embezzlement  in  keep- 
ing it  Carter  v.  State,  53  Ga.  526.  CbrUro,  where  the  commissions  are  paid  by  the 
employer  and  the  agent  is  not  authorized  to  deduct  them  from  the  proceeds  of  Bales. 
Commonwealth  v.  Smith,  129  Maas.  101 
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DiiBtinotion  between  laroeny  and  embezslement.  It  seems  hardljr 
necessary  after  the  passing  of  tlie  24  &  25  Vict  c  96,  s.  G8,  guprct, 
p.  458,  to  keep  up  the  distinction  between  laroeny  and  embezzlement^ 
especially  as,  if*  the  principle  of  the  possession  of  the  servant  being  the 
possession  of  the  master  nad  been  interpreted  with  the  same  latitude 
m  criminal  and  civil  cases,  for  which  there  seems  to  be  no  reason  to 
the  contrary,  that  statute  would  have  been  altogether  unnecessary'.  By 
the  24  &  25  Vict.  c.  96,  s.  72  {supra,  p.  460),  where  a  person  is  in- 
dicted for  embezzlement,  he  is  not  to  be  acquitted  altogether,  if  the 
offence  turns  out  to  be  larceny,  but  he  may  be  found  not  guilty  of  em- 
bezzlement and  guilty  of  larceny.  And  vice  verad  on  an  indictment 
for  larceny.  But  this  does  not  enable  a  jury  to  find  a  prisoner  guilty 
of  larceny  on  facts  which  amount  to  embezzlement ;  R.  v.  Garbutt^ 
Dears.  &  B.  C.  C.  166 ;  26  L.  J.,  M.  C.  47 ;  so  that  even  now  the 
distinction  must  still  be  observed.  What  the  distinction  is,  is  obvious 
enough  from  the  account  of  the  origin  of  embezzlement  as  a  separate 
offence  in  the  last  section.  In  R.  v.  Masters,  1  Den.  C.  C.  332,  it  was 
held  that  where  money  was  received  on  account  of  his  master  by  one 
servant,  and  by  him  handed  to  another  in  due  course  of  business,  and 
the  latter  appropriated  it,  that  this  was  embezzlement,  as  the  master 
had  clearly  never  had  possession  by  the  first  servant  any  more  than 
by  the  second.  So  where  the  servant  was  sent  by  his  master  to  get 
change  for  a  5/.  note,  which  he  did,  and  then  appropriated  the  change 
to  his  own  use,  it  was  held  that  as  the  master  had  never  had  posses- 
sion of  the  change,  this  was  embezzlement,  and  not  larceny.  R,  r. 
Sullen,  1  Moo.  C.  C.  129.  The  prosecutors  suspecting  the  prisoner, 
desired  a  neighbor  to  go  to  their  shop  and  purchase  some  articles,  and 
pay  for  them  with  "some  marked  money  which  they  supplied  for  the 
purpose.  This  was  done,  and  the  prisoner  appropriated  the  money. 
It  was  contended  that  this  was  larceny  and  not  embezzlement,  as  the 
money  was  in  law  always  in  the  master's  possession.  But  the  pris- 
oner was  convicted  of  embezzlement,  and  the  conviction  held  right. 
R.  V.  Hedge,  Russ.  &  Ry.  162;  2  Leach,  1033;  and  this  case  was 
followed  in  R.  v.  Gill,  1  Dears,  C.  C.  289;  23  L.  J.,  M.  C.  60.  See 
also  infra,  tit,  "  Laroeny .'* 

*47')1  *^<>o^  of  embezzlement.  The  first  possession  being  lawful, 
^  the  act  of  embezzlement  consists  in  a  mere  act  of  the  mind 
without  any  outward  and  visible  trespass  as  in  many  cases  of  larceny, 
and  in  all  crimes  of  violence.  That  this  mental  act  of  fraudulent 
appropriation  has  taken  place  has  to  be  inferred  from  the  conduct  of 
the  prisoner,  or  from  his  own  admissions.*    The  case  of  R.  v.  Smith, 

'  On  the  trial  of  a  tax  collector  for  embeulementy  the  books  of  the  Comptroller- 
General  properly  certified  are  admissible  to  show  that  the  collector  has  failed  to  pay 
over  the  taxes  collected  by  him.  Shivers  r.  State,  53  Ga.  149.  To  sustain  an  indict- 
ment for  embezzlement)  there  must  be  proo^  first,  that  the  person  charged  w  w  in  the 
employ  of  the  prosecntor ;  second,  that  he  obtained  the  moneir  b^  yirtuo  of  his  em- 
ployment ;  third,  that  he  has  conyerted  iter  concealed  it  with  the  intent  to  convert  it. 
Fallam  v.  State,  78  Ala.  31.  It  is  not  embezzlement  for  an  agent  to  refuse  to  pay  the 
money  of  a  principal  on  demand,  unless  the  person  demanding  it  has  authority  k>  to 
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Buss.  &  Rj.  516^  in  which  the  master  had  given  his  servant  money  to 

Ciy  taxes  which  the  collector  had  never  received,  was,  if  anything, 
rceny,  though  the  remarks  of  the  judges  were  applicable  to  embez- 
zlement. It  is  clear  that,  as  there  stated,  the  bare  non-application  of 
money  in  the  manner  directed  is  not  sufficient  whereon  to  convict  a 
person  of  embezzlement.  For  all  that  appeared  in  that  case,  the  ser- 
vant had  never  appropriated  the  money  at  all.  The  same  remarks 
apply  to  the  case  of  K.  v.  Hodgson,  3  C«  &  P.  423,  14  E.  C.  L., 
where  it  was  admitted  that  the  prisoner  had  made  no  fiilse  entry,  and 
that  he  had  charged  himself  in  the  books-  with  all  the  moneys  wliich 
he  had  received,  but  it  was  imputed  to  him  that  he  had  not  sent  the 
amount  of  three  items  to  his  employers  as  he  ought  %to  have  done. 
But,  on  the  other  hand,  it  is  clearly  settled  that  a  prisoner,  by  making 
an  admission  in  his  account  that  he  has  received  the  money,  does  not 
thereby  necessarily  free  himself  from  the  charge  of  embezzlement,  if 
there  be  other  circumstances  from  which  the  jury  may  infer  that 
the  money  was  fraudulently  appropriated.  R.  v.  Lister,  Dears.  &  B. 
C.  C.  118.  Any  doubt  on  this  point  arises  from  not  keeping  clearly 
in  view  the  distinction  between  the  offence  and  the  evidence  oi  it.  See 
the  next  heading,  and  R.  v.  Guelder,  30  L.  J.,  M.  C.  34.  Evidence 
may  be  given  of  other  acts  of  embezzlement  in  order  to  show  that  a 
wilful  embezzlement  and  not  a  mere  mistake  has  been  conmiitted.  See 
ante^  p.  102. 

Venae — At  what  time  the  offenoe  is  committed.  There  is  some- 
times difficulty  in  ascertaining  the  precise  time  when  the  embezzle- 
ment takes  place,  which  is  important  upon  the  question  of  venue.  In 
general  there  can  be  no  evidence  of  the  act  of  embezzlement  until  the 
party  who  has  received  the  money  refuses  to  account,  or  fsdsely  ac- 
counts for  it.  Where  the  prisoner  received  the  money  in  Shropshire, 
and  told  his  master  in  Staffordshire  that  he  had  not  received  it,  the 
question  was,  whether  he  was  properly  convicted  for  the  embezzle- 
ment in  the  former  county.  On  a  case  reserved,  the  conviction  was 
held  right.  Lawrence,  J.,  thought  that  embezzlement  being  the  offence, 
there  was  no  evidence  of  any  offence  in  Shropshire,  and  that  the  pris- 
oner was  improperly  indicted  in  that  county.  But  the  other  judctes 
we»  of  opinionfthit  the  indictment  might  be  iu  Shropshii^  where  iie 
prisoner  received  the  money,  as  well  as  in  Staffordshire,  where  he 
embezzled  it,  by  not  neoounting  for  it  to  Ms  master;  that  the  statute 
having  made  receiving  money  and  embezzling  it  a  larceny,  made  the 
offence  a  felony  where  the  property  was  first  taken,  and  that  the 
offender  might,  therefore,  be  indicted  in  that  or  any  other  county  into 
which  he  carried  the  property.  R.  v,  Hobson,  1  East,  P.  C.  Add. 
zxiv. ;  Russ.  &  Ry.  56.  The  doctrine,  that  the  not  accounting  is  the 
evidence  of  the  embezzlement,  was  also  laid  down  in  the  following 

do  from  the  principal.  People  v.  Tomlinaon,  66  Cal.  314.  Under  the  Rhode  Island 
statute  the  defendant  is  liahle  for  embezzlement  if  money  comes  into  his  possession 
by  yirtue  of  his  agency,  even  though  he  has  used  fraud  to*  obtain  it.  State  v.  Tabe- 
ner,  14  B.  L  272. 
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case.  The  prisoner  was  indicted  for  embezzling  money  in  Middlesex. 
It  appeared  that  he  received  the  money  in  Surrey,  and  return- 
ing into  Middlesex,  denied  to  his  master  the  receipt  of  the  money. 
♦4741  •'■*'  ^*®  objected  that  he  ought  to  have  been  *indicted  in  Surrey, 
-I  and  the  point  was  reserved.  Lord  Alvanley,  delivering  the 
opinion  of  tlie  judges,  after  referring  to  the  last  case,  said,  *'The  re- 
ceipt of  the  money  was  perfectly  legal,  and  there  was  no  evidence  that 
he  ever  came  to  the  determination  of  appropriating  the  money  until 
he  had  returned  into  the  county  of  Middlesex.  In  cases  of  this  sort, 
the  nature  of  the  thing  embezzled  ought  not  to  be  laid  out  of  the 
question.  The  receipt  of  money  is  not  like  the  receipt  of  an  individual 
thing,  where  the  receipt  may  be  attended  with  circumstances  w^hich 
plainly  indicate  an  intention  to  steal,  by  showing  an  intention  in  the 
receiver  to  appropriate  the  thing  to  his  own  use.  But  witli  respect  to 
money,  it  is  not  necessary  that  the  servant  should  deliver  over  to  his 
master  the  identical  pieces  of  money  which  he  receives,  if  lie  should 
have  lawful  occasion  to  pass  them  away.  In  such  a  case  as  this,  there- 
fore, even  if  there  had  been  evidence  of  the  prisoner  having  spent  the 
money  on  the  other  side  of  the  Blackfriars  Bridge,  it  would  not  neces- 
sarily confine  the  trial  of  the  offence  to  the  county  of  Surrey.  But 
here  there  is  no  evidence  of  any  act  to  bring  the  prisoner  within  the 
statute,  until  he  is  ecUled  upon  by  the  master  to  docount  When  so 
called  upon,  he  denied  that  he  had  ever  received  it*  That  was  the 
first  act  from  which  the  jury  could  with  certainty  say,  that  the  pris- 
oner intended  to  embezzle  the  money.  There  was  no  evidence  of  the 
prisoner  having  done  any  act  to  embezzle  in  the  county  of  Surrey,  nor 
could  the  offence  be  complete,  nor  the  prisoner  be  guilty  witliiu  the 
statute,  unUl  he  refused  to  account  to  his  master.'^  R.  v.  Taylor,  3 
Bos.  &  Pul.  596 ;  2  Leach,  974;  Russ.  &  Ry.  63.  The  prisoner  was 
a  travelling  salesman,  whose  duty  it  was  to  go  to  Derbysliire  every 
Monday  to  sell  goods  and  receive  money  for  them  there,  and  return 
with  it  to  his  master  in  Nottinghamshire  every  Saturday.  He  received 
two  sums  of  money  for  his  master  in  Derbyshire,  but  never  returned 
to  render  any  account  of  them.  Two  months  afterwards  he  was  met 
by  his  master  in  Nottinghamshire,  who  asked  him  what  he  had  done 
with  the  money,  and  the  prisoner  said  he  was  sorry  for  what  he 
had  done ;  he  had  spent  it.  It  was  held,  under  these' circumstances, 
that  the  prisoner  was  rightly  indicted  in  Nottinghamshire,  there  being 
some  evidence  to  go  to  the  jury  of  an  embezzlement  in  that  county. 
R,  V.  Murdock,  2  Ben.  C.  C.  R.  298 ;  s.  c.  21  L.  J.,  M.  C.  22.  ^Tiere 
there  was  evidence  of  a  conversion  in  Yorkshire,  and  a  letter  sent  by 
the  prisoner  to  Middlesex,  in  substance  denying  the  receipt  of  the 
money,  the  prisoner  was  held  to  have  been  rigntly  tried  in  Middlesex, 
though  he  might  have  been  tried  in  Yorkshire.  R.  v.  Rogers,  3 
Q.  B.  D.  28;  47  L.  J.,  M.  C.  11.    See  post,  «  False  Pretences.'' 

It  is  impossible  to  avoid  seeing  that  these  decisions  are  colored  with 
the  error,  that  a  denial  of  the  receipt  or  omission  to  account  is  neces- 
sary to  constitute  the  crime  of  embezzlement,  and  that  the  distinction 
already  adverted  to  between  the  offence  and  the  evidence  of  it  is  not 
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always  kept  in  view.  R  v.  Davison,  7  Cox,  C.  C.  158,  and  see  the 
judgment  of  Haddleston,  B.,  dissenting  from  the  majority  of  the 
court  in  R.  v.  Rogers,  8upra,  It  is,  however,  only  reasonable  where 
there  is  no  indication  of  the  time  at  which  the  money  was  appro- 
priated, to  conclude  that  this  act  took  place  at  the  same  time  as  tlie 
nrst  indication  of  it,  viz.,  the  refusal  to  account,  or  the  omission  to  do 
so  at  the  proper  time.'  Aj9  to  fidsification  of  accounts,  see  the 
statute,  anUy  p.  462. 

*Where  a  claim  is  set  up,  though  unfounded.  Upon  an  r^^ye 
indictment  for  embezzlement,  it  appeared  that  the  prosecutors  '- 
were  owners  of  a  vessel,  and  the  prisoner  was  in  tneir  service  as  the 
master.  The  vessel  carried  culm  from  Swansea  to  Plymoutli,  which, 
when  weighed  at  Plymouth,  weighed  215  tons,  and  the  prisoner  re- 
ceived payment  for  the  freight  accordingly.  When  he  was  asked  for 
his  account  by  the  owner,  he  delivered  a  statement  acknowledging  the 
delivery  of  210  tons,  and  the  receipt  of  freight  for  so  much.  Being 
asked  wliether  this  was  all  that  he  had  rcceiv^,  he  answered  that  there 
was  a  difference  of  five  tons  between  the  weighing  at  Swansea  and 
Plymouth,  and  that  he  had  retained  the  balance  for  his  own  use,  ac- 
cording to  a  recognized  custom  between  owners  and  captains  in  the 
course  of  business.  But  there  was  no  evidence  of  the  alleged  differ- 
ence of  weight,  or  of  the  custom.  Cresswell,  J.,  held  that  this  did 
not  amount  to  embezzlement.  Embezzlement  necessarily  involved 
secrecy  ;  the  concealment,  for  instance,  by  the  defendant  of  his  having 
appropriated  the  money.  If  instead  of  his  denying  his  appropriation, 
a  defendant  immediately  owned  it,  allying  a  ri^ht  or  an  excuse  for 
retaining  the  sum,  no  matter  how  frivolous  the  alkgation,  and  although 
the  fact  itself  on  which  the  allegation  rested  were  a  mere  falsification ; 
as  if,  in  the  present  case,  it  should  turn  out  that  there  was  no  such 
difference  as  that  asserted  by  the  defendant  between  the  tonnage  at 
Swansea  and  at  Plymouth,  or  that  there  wa^  no  such  custom  as  that 
set  up,  it  would  not  amount  to  embezzlement.  R.  r.  Norman,  Carr. 
&  M.  501,  41  E.  C.  L.'  Perhaps  this  case  may  be  explained  on  the 
ground  that  the  claim  set  up,  though  it  might  be  frivolous,  was  ac- 
cepted by  the  master.  The  prisoner  could  then  be  indicted  for  ob- 
taining money  by  &lse  pretences. 

Absconding — evidence  of  embesslement.  Where  the  prisoner 
was  sent  to  receive  money  due  to  her  master,  and  on  receiving  it  went 
off  to  Ireland,  Coleridge,  J.,  held  that  the  circumstance  of  the  pris- 
oner having  quitted  her  place  and  gone  off  to  Ireland,  was  evidence 

^  Proof  that  defendant  reoeiyed  the  money  in  the  connty  named  in  the  indictment 
is  enough  in  the  first  instance  in  the  absence  of  evidence  m)m  the  defendant  that  he 
carried  the  money  into  another  county  in  the  course  of  his  duty  and  before  any  un- 
lawful conversion  of  it.    State  v.  New,  22  Minn.  76. 

'  On  an  indictment  under  the  National  Banking  Act  for  embezzlement  the  accused 
cannot  prove  as  a  defence  that  his  appropriation  of  the  funds  was  not  for  his  own 
benefit,  aad  that  it  was  known  to  and  sanctioned  by  the  President  and  Directors  of 
the  Bank.    United  States  v.  Taintor,  11  Blatchl  374. 
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from  which  the  jury  might  infer  that  she  intended  to  embezzle  the 
money.  The  prisoner  was  convicted.  R.  v,  Williams,  7  C.  &.  P. 
331,  32  K  a  K 

Particularity  with  which  the  crime  mnst  be  laid  and  proTed. 

Where  the  prisoner  received  several  sums  of  money,  and  his  accounts 
do  not  fix  him  with  the  embezzlement  of  any  specific  sum  at  a  specific 
time,  the  crime  is  very  difficult  of  proof.  In  K.  t?.  Hall,  Russ.  &  Ry. 
463;  3  Stark.  671,  3  E.  C.  L.,  the  prisoner  received  on  account  of 
his  masters  18/.  in  one-pound  notes;  he  immediately  entered  in  the 
books  of  his  employers  12^  only  as  received,  and  accounted  to  them 
only  for  that  sum.  In  the  course  of  the  same  day  he  received  1042L 
on  their  account,  which  he  paid  over  to  them  that  evening  with  the 
12/.  It  was  urged  for  the  prisoner  that  this  money  might  have  in- 
cluded all  the  18/.  in  one-pound  notes,  and  if  so,  he  could  not  be  said 
to  have  embezzled  any  of  them.  The  prisoner  being  convicted,  on  a 
case  reserved,  nine  of  the  judges  held  the  conviction  rights  being  of 
opinion  that  from  the  time  of  making  the  false  entry,  it  was  an  em- 
bezzlement. Wood,  B.,  doubted  whether  it  could  be  considered  an 
embezzlement,  and  Abbott,  C.  J.,  thought  that  the  point  should  have 
been  left  to  the  jury,  and*that  the  conviction  was  wrong. 

It  was  held  upon  the  repealed  statute  39  Geo.  3,  c.  85,  that  the 
*47({1  *^°d^^™^^t  ought  to  set  out  specially  some  article  of  the  prop- 
^  erty  embezzled,  and  that  the  evidence  should  support  that 
statement.  Therefore,  where  the  indictment  charged  that  the  prisoner 
embezzled  the  sum  of  one  pound  eleven  shUlingSy  and  it  did  not  appear 
whether  the  sum  was  paid  by  a  one-pound  note  and  eleven  shillings  in 
silver,  or  by  two  notes  of  one  pound  each,  or  by  a  two-pound  note^ 
and  change  given  by  the  prisoner ;  on  a  case  reserved,  the  judges  were 
of  opinion  that  the  indictment  ought  to  set  out  specifically,  at  least, 
some  articles  of  the  property  embezzled,  and  that  me  evidence  should 
support  the  statement,  and  they  held  the  conviction  wrong.  R.  v. 
Furneaux,  Russ.  &  Ry.  335 ;  R.  t?.  Tyers,  Id.  402.  But  by  the  re- 
pealed statute  7  &  8  Geo.  4,  c.  29,  s.  48,  and  now  by  the  24  &  25 
Vict  c  96,  s.  71,  it  is  suffident  to  all^  the  embezzlement  to  be  of 
money,  widiout  specifying  any  particular  coin,  or  valuable  security, 
and  such  allegation,  so  &r  as  it  r^ards  the  description  of  property, 
shall  be  sustained,  if  the  offender  msll  be  proved  to  have  embezzled 
any  amount,  although  the  patticular  species  of  coin,  or  valuable  ^secur- 
ity, of  which  sudbi  amount  was  composed,  shall  not  be  proved.  But 
where  an  indictment  alleged  an  embezzlement  of  money,  and  the  evi- 
dence was  that  the  prisoner  had  embezzled  a  cheque,  but  there  was  no 
evidence  that  he  haa  converted  it  into  money  ;  it  was  held  that  the 
evidence  did  not  support  the  indictment.  R^.  v.  Ke^ia,  L.  R.,  1  C. 
C.  R.  113;  37  L.  J.,  M.  C.  43. 

It  was  the  duty  of  the  prisoner,  who  was  a  banker's  clerk,  to  re- 
ceive money  and  to  put  it  either  into  a  box  or  a  till,  of  each  of  which 
he  kept  the  key,  and  to  make  entries  of  his  receipts  in  a  book  ;  the 
balance  of  each  evening  being  the  first  item  with  which  he  doited 
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himself  in  the  book  the  next  morning.  On  the  morning  of  the  day 
in  question  he  had  thus  debited  himself  with  1,762^.^  and  at  the  close 
of  business  on  the  latter  day  he  made  the  balance  in  the  ^'  money 
book  ''  1,309/.  On  being  adled  upon  in  the  evening  by  one  of  his 
employers  to  produce  his  money,  he  threw  himself  upon  his  employers' 
mercy,  saying  he  Avas  about  900/.  short  On  examination  it  was  found 
that  the  prisoner,  instead  of  having  1,309/.  Iiad  only  345/.,  making  the 
actual  deficiency  964/.  The  jury  having  found  the  prisoner  guilty, 
upon  an  indictment  of  embezzling  "  money  to  a  large  amount,  to  wit, 
500/. ;"  a  majority  of  the  judges  (eight  to  seven),  after  very  consider- 
able doubts,  were  of  opinion  that  there  was  sufficient  evidence  to  go  to 
the  jury,  of  the  prisoner  having  received  certain  moneys  on  a  particu- 
lar day,  and  for  them  to  find  he  had  embezzled  the  sum  mentioned  in 
the  indictment.  R.  v.  Grove,  7  C.  &  P.  635,  32  E.  C.  L.;  1  Moo.  C. 
C.  447.  But  in  a  subsequent  case,  Alderson,  B,,  after  stating  that  the 
determination  in  the  above  case  proceeded  more  upon  the  particular 
facts  than  upon  the  law,  said,  ^*  It  is  not  sufficient  to  prove  at  the  trial 
a  general  deficiency  in  account.  Some  specific  sum  must  be  proved  to 
be  embezzled,  in  like  manner  as  in  larceny  some  particular  article  must 
be  proved  to  have  been  stolen.'*  R.  v.  Jones,  8  C.  &  P.  288,  34 
E.  C.  L.  It  was  the  duty  of  a  clerk  to  receive  money  for  his 
employer,  and  pay  wages  out  of  it,  to  make  entries  of  all  moneys 
received  and  paid  in  a  book,  and  to  enter  the  weekly  totals  of  re- 
ceipts and  payments  in  another  book,  upon  which  last  book  he, 
from  time  to  time,  paid  over  his  balance  to  his  employer.  Having 
entries  of  weekly  payments  in  his  first  book  amounting  to  25/.  he 
entered  them  in  the  second  as  35/.;  and  two  months  aft^r,  in  account- 
ing with  his  employer,  by  these  means  made  his  balance  10/.  too  little, 
*and  paid  it  over  accordingly.  Williams,  J.,  held  that  the  r*4«77 
clerk  could  not,  on  these  &ct8,  be  convicted  of  embezzlement,  ^ 
without  its  being  shown  that  he  liad  received  some  particular  sum  on 
account  of  his  employer,  and  had  converted  either  the  whole  or  part 
of  it  to  his  own  use.  R.  v.  Chapman,  1  C.  <&  K.  119,  47  E.  C.  L.; 
and  see  R.  v,  Wolstenholme,  11  Cox,  C.  C.  313. 

*  There  is  still  likely  to  be  much  difficulty  on  this  point.  Where  a 
person  is  employed  in 'the  receipt  and  payment  of  money  it  is  almost 
mipossible  to  prove  anything  more  than  a  deficiency  in  account,  and 
if  the  words  of  Alderson,  B.,  in  R.  v,  Jones,  mtpray  were  to  be  taken 
in  their  strict  sense,  it  would  be  impossible  ever  to  procure  a  convic* 
tion  for  embezzlement  where  there  were  running  accounts  between  the 
parties.  It  is  suggested  that  there  is  some  misapprehension  of  tlie 
principles  of  law  applicable  to  this  question.  As  has  already  been 
said,  the  first  statute  of  embezzlement,  39  Geo  3,  c.  38  (now  repealed), 
was  passed  to  meet  a  particular  case  which  was  held  not  to  be  larceny, 
namely,  the  appropriation  of  money  by  a  clerk  received  by  him  from 
a  customer  on  account  of  his  master,  supruj  p.  470.  Very  strong 
arguments  could  be  used  to  show  that  this  was  larceny  at  common 
law,  the  only  difficulty  that  the  judges  had  in  the  case  referred  to 
being  about  the  trespass,  and  they  seemed  timid  about  extendii^  the 
doctrine  of  constructive  possession.    But  now  that  that  difficulty  has 
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been  removed  by  the  Wislature^  embezzlement  stands  on  preciselj  the 
same  footing  as  larceny  by  a  servant:  if  money  be  continually  passing 
from  the  master  to  the  servant,  and  the  servant,  instead  of  applying 
it  to  the  purposes  indicated,  appropriates  any  part  of  it  to  his  own  use, 
he  is  guilty  of  larceny ;  and  in  the  numberless  cases  which  must  have 
occurred  of  this  kind  no  one  has  ever  thought  of  objecting  that  the 
servant  could  not  be  convicted  of  larceny,  because  he  could  not  be 
shown  to  have  received  a  particular  sum,  and  to  have  appropriated  a 
part  or  the  whole  of  that  particular  sum.  And  what  dinerence  can  it 
make  now  that  the  poss^ision  of  the  servant  is  made  the  possession  of 
the  master  in  all  cases,  that  the  money  was  received  not  from  the 
master,  but  from  third  persons  on  account  of  the  master  ? 

There  is  a  case  of  B.  v.  Moah,  Dears.  C.  C.  626 ;  25  L.  J.,  M.  C.  66, 
which  was  decided  on  the  repealed  statute  2  Will.  4.  c.  4,  s.  1,  which 
corresponds  to  the  24  &  25  Vict  c.  96,  s.  70  {mpra^  pp.  459,  470). 
There  the  prisoner  was  an  oflBoer  of  receipt  of  inland  revenue,  and  he 
was  allowed  to  retain  in  his  hands  a  balance  of  300/.  According  to 
his  accounts  sent  in  to  tbe  Board,  there  stood  a  balance  against  him  of 
more  than  5,000/.  Upon  inquiry  being  made,  he  said  he  was  not 
prepared  to  hand  over  the  balance,  or  any  part  of  it^  He  was  then 
reminded  that  there  was  a  sum  of  300/.  which  he  had  received  at  a 
particular  place  on  the  previous  Monday,  and  which  was  not  included 
in  his  accounts.  He  then  handed  over  281/.,  and  a  fraction,  and  said 
that  was  all  the  money  he  had  in  the  world.  It  was  held  that  a  con- 
viction might  be  sustained  for  embezzling  the  300/.;  but  as  to  the 
5,000/.,  the  court  thought  it  was  a  matter  of  doubt. 

Where  the  prisoner  had  to  account  weekly  in  gross  sums,  and  he 
was  alleged  in  the  indictment  to  have  embezzled  three  such  sums,  it 
was  held  that  such  aggregate  sums  might  be  shown  to  be  made  up  of 
smaller  sums  which  he  nad  embezzled,  and  with  the  embezzlement 
of  which  he  might  have  been  charged.  R.  v.  Balls,  L.  B.  1 C.  C.  IL 
328;  40  L.  J.,  M.  a  148. 

i'478l  *Pa3^oular8  of  the  embezzlement.  Though  it  is  not 
-J  necessary  to  state  in  the  indictment  from  whom  the  money, 
etc.,  was  received,  the  judge  before  whom  the  indictment  is  found 
will  order  the  prosecutor  to  furnish  the  prisoner  with  a  particular 
of  the  charges,  upon  the  prisoner  making  an  affidavit  that  he  is 
unacquainted  with  the  charges,  and  that  he  has  applied  to  the  prose- 
cutor for  a  particular,  which  has  been  refused.  R.  v.  Bootyman,  5 
C.  &  P.  300,  24  E.  C.  L.  Where  three  acts  of  embezzlement  were 
stated  in  the  indictment,  the  prisoner  moved,  upon  affidavit,  for  an 
order  directing  the  prosecutor  to  furnish  a  particular  of  the  charges ; 
notice  of  the  motion  had  been  given.  'Vaughan,  B.,  to  whom  the 
application  was  made,  said,  "I  think  you  ou^ht  to  apply  to  the 
other  side  to  fiimish  you  with  a  particular,  and,  if  they  refuse,  I  will 
grant  an  order.  The  clause  oi  tne  repealed  statute  7  &  8  Geo.  4,  c. 
29,  respecting  the  framing  of  indictments  for  embezzlement,  causes 
great  hardships  to  prisoners.  What  information  does  the  indictment 
convey  to  sucn  a  man  as  this?    As  a  clerk  in  a  coooh  office  he  must 
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have  received  money  from  many  hundred  persons.  I  should^  there- 
fore, reoommend  the  prisoner's  attorney  to  apply  to  the  prosecutor  for 
a  particular;  and  I  think  the  prosecutor  ought  at  least  to  ^ive  the 
names  of  the  persons  from  whom  the  sums  of  money  are  alleged  to 
have  been  received,  and,  if  the  necessary  information  be  refused,  I 
will,  on  an  affidivit  of  that  &ct,  grant  an  order,  and  put  off  the  trial." 
11.  V.  Hodgson,  3  C.  &  P.  422,  14  E.  C.  L.  See  also  1  Chit.  Rep. 
698  ;  and  supray  p.  194.* 

Proof  of  the  thing  embesslod.  The  24  &  25  Vict  a  96,  s.  71, 
mpray  p.  459,  allows  great  latitude  in  the  description  of  money  or 
valuable  securities  in  indictments  for  embezzlement ;  and  by  the  same 
section  it  is  sufficient  if  any  part  of  the  money  or  valuable  securities 
described  in  the  indictment  be  proved  to  have  been  embezzled.  The 
same  rules  of  description  will  apply  to  chattels  as  in  larceny  ;  see  that 
tit.  infra.  See  also  the  general  rules  applicable  to  descriptive  aver- 
ments, mpra,  p.  87.' 

Proof  of  emboBslement  by  offioers,  eto.»  of  the  Banks  of  Eng- 
land and  Ireland.  It  was  held  nnder  the  repealed  statute  1 5  Geo.  2, 
0,  13,'  s.  12,  that  it  was  not  sufficient,  in  order  to  bring  a  jiarty  within 
the  statute,  tliat  he  should  be  an  officer  of  the  bank,  and  as  such,  Juive 
access  to  the  document  in  question.  It  must  appear  also  that  he  was 
intrusted  with  it.  A  bank  elerk,  employed  to  post  into  the  ledger,  and 
read  from  the  cash-book,  bank-notes  in  value  from  1002.  to  1,000/., 
and  who,  in  the  course  of  that  occupation,  had,  with  other  clerks, 
access  to  a  file  upon  which  paid  notes  of  every  dczjcription  were  filed, 
took  from  the  file  a  paid  bank-note  for  50/.  Being  mdicted  for  this, 
it  was  contended  that  he  was  not  irUrtisted  with  this  note  within  the 
statute,  the  only  notes  with  which  he  could  be  said  to  be  intrusted 
being  those  between  100/.  and  1,000/.  Having  been  found  guilty,  the 
judges  held  the  conviction  wrong,  on  the  ground  that  it  did  not  appear 
that  he  was  iiitrusted  with  the  cancelled  note,  though  he  had  access  to 
it.    B.  f).  Bakewell,  Russ.  &  Ry.  35. 

Where  the  prisoner  was  charged  with  embezzling  "  certain  bills, 
commonly  called  exchequer  bills,^'  and  it  appeared  tnat  the  bills  had 
been  signed  by  a  person  not  l^ally  authorized  to  sign  them,  it  was 
held  that  the  prisoner  could  not  be  convicted.  R.^v.  Aslett,  2  Leach, 
954.  The  prisoner  was  again  indicted  nnder  the  same  statute,  for 
^embezzling  "  certain  efiects  '^  of  the  bank,  and  being  con-  r^^^g 
victed,  the  judges,  «on  a  case  reserved,  were  of  opinion  that  »■ 
these  bills  or  papers  were  effects  within  the  statute ;  for  they  were 
issued  nnder  the  authority  of  government  as  valid  bills,  and  the 
holder  had  a  claim  on  the  justice  of  government  for  payment.  R.  v. 
Ajslett,  Russ.  &  Ry.  67  ;  2  Leach,  958  ;  1  N.  R.  1.  See  now  24  & 
25  Vict  c.  96,  s.  1,  infra,  tit.  "  Larceny.^' 

^  An  indietawnt  for  embezsUng  money  received  from  contribntors  of  an  aaaociation, 
to  be  paid  to  the  aawxoation,  is  not  sastained  bj  evidence  of  a  specific  trust  to  pay  the 
aame  to  the  treasurer.    Commonwealth  v.  (yKeefe^  121  Mass.  59. 

'  People  V.  Cox,  40  CSaL  275.    & 
40 
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An  escape  by  a  person  in  costody  on  a  criminal  diarge  m^  be 
either  with  or  without  force,  or  with  or  without  the  consent  of  the 
officer  or  other  person  who  has  him  in  custody. 

Proof  of  escape  by  the  party  himself.  All  persons  are  bound  to 
submit  themselves  to  the  judgment  of  law,  and  therefore,  if  any  one, 
being  in  custody,  frees  himseu  from  it  by  any  artifice,  he  is  guilty  of 
a  high  contempt,  punishable  by  fine  and  imprisonment.  2  Hawk.  P. 
C.  c.  17,  s.  6.^  And  if  by  the  consent  or  negligence  of  the  gaoler  the 
prison  doors  are  opened,  and  the  prisoner  escapes,  without  making  use 
of  any  force  or  violence,  he  is  guilty  of  a  misdemeanor.  Id.  a  18^  s. 
9 ;  1  Hale,  P.  C.  611 ;  1  Russ.  Cri.  567,  5th  ed. 

Proof  of  the  criminal  oustody.  It  is  laid  down  that  it  must  be 
proved  that  the  party  was  in  custody  upon  a  criminal  charge,  otherwise 
the  escape  is  not  a  criminal  ofience/  1  Russ.  Cri.  569,  5th  ed.,  but 
in  R.  V.  Allan,  Carr.  &  M.  294,  41  E.  C.  L.,  Erskine  and  Wightman, 
JJ.,  held  that  to  aid  a  person  confined  under  the  warrant  of  the  Com* 
missioners  for  the  relief  of  Insolvent  Debtors  to  escape  from  custody, 
was  a  common  law  misdemeanor.  Pod,  tit.  ^'  Rescue.^'  The  convic- 
tion may  be  proved  in  the  manner  provided  by  the  14  &  15  Vict  a 
99,  s.  13,  caUe,  p.  165. 

Proof  of  escape  BoB^red  by  an  officer.  In  order  to  render  a  person 
suffering  an  escape  liable,  as  an  officer,  it  must  appear  that  he  was  a 
known  officer  of  the  law.    Thus,  where  the  constable  of  the  Tower 

^  People  V.  Tompkins,  9  Johns.  70:  People  v.  Washburn,  10  Johns.  100 ;  People  «. 
Boee,  12  Johns.  339 ;  State  v.  Dood,  7  Conn.  384.  S.  Kennedy  v.  GommonwealUi,  14 
Bnsh.  (Ky.)  340;  State  v.  Lewis^  19  Kan.  2^. 

'  The  identity  of  the  person  who  escaped  with  the  one  ooDvicted  must  he  proved. 
State  o.  Morphy,  5  £ng.  74.    S. 
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committed  a  prisoner  to  the  house  of  a  warder  of  the  Tower,  the 
latter  was  held  not  to  be  such  an  officer  as  the  law  took  notice  of,  and 
that  he  could  not  therefore  be  guilty  of  a  n^ligent  escape.  1  Chetw. 
Bum,  Escape,  930.  But  whoever  defado  occupies  the  office  of  gaoler 
is  liable  to  answer  for  such  an  escape,  and  it  is  no  way  material 
whether  his  title  to  such  an  office  be  l^al  or  not.  Hawk.  P.  C.  b.  2, 
c.  19,  8.  28. 

*It  is  said  by  Hawkins  to  be  the  better  opinion  that  the  rt^o-i 
sheriff  is  as  much  liable  to  answer  for  an  escape  suffered  by  ^ 
his  bailiff  as  if  he  had  actually  suffered  it  himself;  and  that  either  the 
sheriff  or  the  bailiff  may  be  charged  for  that  escape.  Hawk.  P.  C.  b. 
2,  c.  19,  s.  28 ;  1  Hale,  P.  C.  597 ;  1  Russ.  Cri.  571,  5th  ed.  But 
this  is  opposed  to  the  authority  of  Lord  Holt,  who  says  that  the 
sheriff  is  not  answerable  criminally  for  the  acts  of  his  bailiff.  B.  t>. 
Fell,  1  Salk.  272 ;  1  Loi-d  Raym.  424.* 

Proof  of  escape  suffered  by  an  officer — ^proof  of  arrest.  In 
case  of  a  prosecution  against  an  officer,  either  for  a  voluntary  or  neg- 
ligent escape  of  a  prisoner  in  custody  for  a  criminal  offence,  it  must 
appear  that  there  was  an  actual  arrest  of  the  offender.  Therefore  where 
an  officer,  having  a  ^varrant  to  arrest  a  man,  sees  him  in  a  house  and 
challenges  him  to  be  his  prisoner,  but  never  actually  has  him  in  his 
custody,  and  the  party  gets  free,  the  officer  cannot  oe  charged  with 
the  escape.  2  Hawk.  P.  C.  c.  19,  s.  1.  See  Simpson  t^.  Hill,  1  Esp. 
431. 

Proof  of  arrest — ^most  be  justiflable.  The  arrest  must  be  justi- 
fiable in  order  to  render  the  escape  criminal ;  and  it  is  laid  down  as  a 
good  rule  that  whenever  an  imprisonment  is  so  far  irr^ular  as  that  it 
IS  no  offence  in  the  prisoner  to  break  from  it  by  force,  it  vrill  be  no 
offence  in  the  officer  to  suffer  him  to  escape.  2  Hawk.  P.  C.  a  29,  s. 
2.  A  lawful  imprisonment  must  also  be  continuing  at  the  time  of  the 
escape ;  and  therefore,  if  an  officer  suffers  a  criminal  who  was  acquit- 
ted and  detained  for  his  fees  to  escape,  it  is  not  punishable.  Id.  ss.  3, 
4.  Yet  if  a  person  convicted  of  a  crime  be  condemned  to  imprison- 
ment for  a  certain  time,  and  oho  tiU  he  pays  his  fees,  and  he  escape 
after  such  time  is  elapsed  without  paying  them,  perhaps  such  escape 
may  be  criminal,  becaude  it  was  part  of  the  punishment  that  the  im- 
prisonment should  continue  till  the  fees  were  paid.  But  it  seems  that 
this  is  to  be  intended  where  the  fees  are  due  to  others  as  well  as  to  the 
gaoler.     Id.  s.  4. 

Proof  of  voluntary  escape.  It  is  not  every  act  of  releasing  a  pris- 
oner that  will  render  an  officer  subject  to  the  penalties  of  voluntarily 
permitting  an  escape.  The  better  opinion  appears  to  be  that  the  act 
must  be  ^ne  malo  animo,  with  an  mtent  to  defeat  the  progress  of 

*  An  indictment  for  a  negligent  escape  will  only  lie  against  those  officers  upon  whom 
the  law  casts  the  obUsation  of  safe  custody,  and  not  affdnet  the  mere  seryants  of  such 
offioen.    State  v.  Ernckson,  3  Yr.  421.    6. 
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justice.  Thus,  it  is  said  by  Hawkins,  that  it  eeemB  agreed  that  a 
person  who  lias  power  to  boil  is  guil^  only  of  n^ligent  escape,  hy 
bailing  one  who  is  not  bailable;  neither,  he  adds,  is  there  any  author- 
ity to  support  the  opinion  that  the  bailing  of  one  who  is  not  bailable, 
by  a  person  who  has  no  power  to  bail,  must  necessarily  be  esteemed  a 
voluntary  escape.  And  there  are  cases  in  which  the  officer  has 
knowingly  given  his  prisoner  more  liberty  than  he  ought,  as  to  go  out 
of  prison  on  promise  to  return ;  and  yet  this  seems  to  have  been 
adju(%ed  to  be  only  a  n^ligent  escape;  The  judgment  to  be  made, 
adds  Hawkins,  of  all  o^aoes  of  this  kind  must  depend  on  the  cir- 
cumstances of  the  case  :  as  the  heinousness  of  the  crime  with  which 
the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  improbability  of 
his  returning,  and  the  intention  and  motives  of  the  officer.  Hawk.  P. 
a  b.  2,  c.  19,  8.  10;  1  Buss.  Cri.  670,  6th  ed. 

Proof  of  voluntary  escape — ^retaking.     It  is  laid  down  in  some 


iHAQoi  *books  tliat  after  a  voluntary  escape  the  officer  cannot 

-I  take  the  prisoner  by  force  of  his  former  warrant,  for  it  was  by 
the  officer's  consent.  But  if  the  prisoner  return,  and  ppt  himself  again 
under  the  custody  of  the  officer,  the  latter  may  lawAiUy  detain  him, 
and  bring  him  before  a  justice  in  pursuance  of  the  warrant.  1  Bum, 
930,  tit.  "  Escape,"  citing  Dalt  c.  169 ;  2  Hawk.  c.  13,  s.  9 ;  1  Buss. 
Cri.  671,  6th  ea.  But  Hawkins  observes,  that  the  purport  of  the  au- 
thorities seems  to  be  no  more  than  this,  that  a  gaoler  who  has  been 
fined  for  such  an  escape  shall  not  avoid  the  judgment  by  retaking  the 

Erisoner ;  and  he  ados,  '^  I  do  not  see  how  it  can  be  collected  firom 
ence  that  he  cannot  justify  the  retaking  him."     Hawk.  P.  C.  b.  2,  c 
19,  s.  12. 

Proof  of  negligent  escape.  A  nq;ligcnt  escape  is  where  the  party 
arrested  or  imprisoned  escapes  against  the  will  ot  him  that  arrested  or 
imprisoned  him,  and  is  not  freshly  pursued  and  taken  before  he  is 
lost  sight  of.  Dalt  c.  159 ;  1  Chetw.  Bum,  930,  "  Escape."  Thus,  if  a 
thief  suddenly,  and  without  the  consent  of  the  constable,  bang  or  drown 
himself,  this  is  a  n^ligent  escape.  Id.  It  is  said  by  Lord  Hale, 
that  if  a  prisoner  for  felony  breaks  the  gaol,  this  seems  to  be  a  n^ 
ligent  escape,  because  there  wanted  either  that  due  strength  in  the 
gaol  that  should  have  secured  him,  or  that  due  vigilance  in  the  gaoler 
or  his  officers  that  should  have  prevented  it.  1  Hale,  600.  But  upon 
this  passage  it  has  been  remarked  that  it  may  be  submitted  that  it 
would  be  competent  to  a  person  charged  with  a  negligent  escape 
under  such  circumstances  to  show  that  all  due  vigilance  was  used,  and 
that  the  gaol  was  so  constructed  as  to  have  been  considered  by  persons 
of  competent  judgment  a  place  of  perfect  security.*  1  Buss.  Cri.  670, 
6th  ed. 

^  When  an  escape  is  shown,  the  law  implies  negligence  on  the  part  of  the  sheriff  in 
whose  castody  the  prisoner  was  placed,  and  it  is  not  neoessarj  to  prove  specific  negli- 
gence to  insure  conviction.  The  accufied  can  only  clear  himself  t»y  showing  that  the 
escape  waa  made  possible  by  the  act  of  God,  or  other  irresistible  adverse  force.    The 
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Proof  of  negligent  escape — ^retaking.  Where  a  prisoner  escapes 
through  the  n^ligence  of  the  ^u)ler^  but  the  latter  makes  such  fresh 
pursuit  as  not  to  lose  sight  of  him  until  he  is  retaken^  this  is  said  not 
to  be  an  escape  in  law ;  but  if  he  loses  sight  of  him,  and  afterwards 
retakes  him,  the  gaoler  is  liable  to  be  punished  criminally.  It  is 
scarcely  necessary  to  add  that  the  sheriff  or  gaoler,  though  he  had  no 
other  means  of  retaking  his  prisoner,  would  not  be  justified  in  kill- 
ing him  in  such  a  pursuit.  Hawk.  P.  C.  b.  2,  c.  19^  ss.  12^  13 ; 
1  Hale,  P.  C.  602. 

Proof  of  escape  from  the  custody  of  a  private  person.  The  evi- 
dence upon  an  indictment  against  a  private  person,  for  the  escape  of  a 
prisoner  from  his  custody,  will  in  genei^  be  the  same  as  on  an  indict- 
ment against  an  officer.  A  private  person  may  be  guilty  either  of  a 
voluntary  or  of  a  u^ligent  escape  where  he  has  another  lawfuUv  in 
his  custody.  Even  where  he  arrests  merely  on  suspicion  of  felony 
(in  which  case  the  arrest  is  only  justifiable  if  a  felony  be  proved), 

et  he  is  punishable  if  he  sufier  the  prisoner  to  escape.    Hawk.  P.  C. 

.  2,  c.  20,  6.  2.  And  if  in  such  case  he  deliver  over  the  prisoner  to 
another  private  person,  who  permits  the  escape,  both,  it  is  said,  are 
answerable.  Id.  But  if  he  deliver  over  his  prisoner  to  the  proper 
officer,  as  the  sheriff  or  his  bailiff,  or  a  constable,  from  whose  cus- 
tody there  is  an  escape,  he  is  not  liable.  Id.  s.  8  ;  1  Russ.  Cri.  676, 
6th  ed. 

^Punishment.  A  n^ligent  escape  in  an  officer  is  punishable  r^AQti 
now  by  a  fine  imposed  on  the  party,  at  the  discretion  of  the  ^ 
court.     2  Hawk.  c.  19,  s.  31 ;  1  Hale,  P.  C.  600. 

A  voluntary  escape  in  an  officer  amounts  to  the  same  kind  of  of- 
fence, and  is  punishable  in  the  same  d^ree  as  the  offence  of  which  the 
prisoner  is  guilty,  and  for  which  he  is  in  custody,  whether  treason, 
felony,  or  trespass.  But  the  officer  cannot  be  thus  punished  until 
after  the  original  delinquent  has  been  found  guilty^  or  convicted ;  he 
may,  however,  before  the  conviction  of  the  principal  party,  be  fined 
and  imprisoned  for  a  misdemeanor.  2  Hawk.  c.  19,  s.  26 ;  1  Hale, 
P.  C.  698,  699  ;  4  Comm.  130. 

Where  a  private  person  is  guilty  of  a  n^ligent  escape,  the  punish- 
ment is  fine  or  imprisonment,  or  both.     2  Hawk.  c.  20,  s.  6. 

As  to  escapes  from  Parkhursi  prison,  see  the  1  &  2  Vict.  c.  82,  s. 
63 ;  from  Pentonville  prison,  the  6  Vict.  sess.  2,  c.  29,  ss.  24,  26 ; 
from  Millbank  prison,  6  &  7  Vict.  c.  26,  ss.  22,  23. 

Aiding  in  escape.  By  the  28  &  29  Vict,  c  126,  s.  37,  every  per- 
son who  aids  any  prisoner  in  escaping  or  attempting  to  escape  from 

inflecarity  of  the  gaol  oonstituteB  no  defence.  Shattuck  v.  Stale,  51  Mias.  676 ;  State  v. 
Baldwin,  80  N.  C.  390 ;  Wemple  v.  Glavin,  67  How.  (N.  Y.)  109.  In  North  Carolina, 
actual  negligence  is  the  test  of  guilt  The  gaoler  is  only  criminally  responsible  if 
this  is  shown.  State  v.  Johnson,  94  N.  C.  924.  The  fact  that  a  warrant  for  the  arrot 
of  an  oflender  on  a  charge  of  felony  does  not  specify  the  kind  of  felony,  will  not  avoid 
it,  and  constitutes  no  defence  on  an  indictment  against  the  sheriff  for  negligent  escape. 
Martin  v.  State,  32  Axk.  124. 
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any  prison,  or  vrno,  with  intent  to  facilitate  the  escape  of  any  prisoner, 
conveys  or  causes  to  be  conveyed  into  any  prison  any  mask,  dress,  or 
other  disguise  or  any  letter,  or  other  artiie  or  tUng,  shall  b^  ^ty  of 
felony,  and  on  conviction  be  sentenced  to  imprisonment  with  hard 
labor  for  a  term  not  exceeding  two  years.  And  see  pasi,  tits.  "  Prison 
Breach ''  and  "  Rescue."  * 

^  An  indictment  for  aiding  and  aflsistini^  one  lawfully  arrested  to  escape  must  set 
fortk  the  particular  acts  done  by  which  the  escape  was  rendered  possible.  Common- 
wealth V,  Filbum,  119  Mass.  297.  It  need  not,  however,  set  out  the  particular  crime 
for  which  the  prisoner  was  arrested.    State  v,  Addo(^  65  Mo.  590. 
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